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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  17876- WB 

EVERT  L.  HAGAN,  Adm.  of  the  Estate  of  J.  A. 
Hagan, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Plaintiff  complains  of  the  United  States  of  Amer- 
ica and  alleges  as  follows: 

I. 

Jurisdiction  of  this  action  is  conferred  by  Sec- 
tion 1346(a)  (1)  of  Title  28  of  the  United  States 
Code. 

II. 

Plaintiff  is  the  duly  qualified  and  acting  admin- 
istrator of  the  Estate  of  J.  A.  Hagan,  and  a  citizen 
of  the  United  States  and  resides  at  115  N.  Eastern 
Avenue,  Los  Angeles  County,  in  the  State  of  Cali- 
fornia. 

III. 

This  action  is  one  to  recover  an  income  tax  er- 
roneously and  illegally  assessed  and  collected  with- 
out authority  under  the  Internal  Revenue  Laws  of 
the  United  States,  pursuant  to  authority  to  sue  by 
Section  1346(a)  (1)  of  Title  28  of  the  United  States 
Code. 


4  Evert  L.  Hagan,  etc.,  vs. 

IV. 

Plaintiff  alleges  that  upon  March  15,  1946,  J.  A. 
Hagan,  doing  business  as  the  El  Rey  Cheese  Com- 
pany made  a  return  for  the  calendar  [2*]  year  1945 ; 
that  said  return  showed  a  net  income  subjecting 
the  said  J.  A.  Hagan  to  the  pajrtnent  of  a  tax  in 
the  amount  of  $592.04,  which  amount  was  remitted 
to  the  Collector  of  Internal  Revenue  at  Phoenix, 
Arizona. 

Plaintiff  alleges  that  the  El  Rey  Cheese  Company 
was  a  fictitious  name  registered  by  J.  A.  Hagan 
under  the  Civil  Code  of  the  State  of  California  and 
doing  business  at  115  N.  Eastern  Avenue,  Los  An- 
geles 22,  California.  Plaintiff  alleges  that  Evert  L. 
Hagan  was  acting  as  attorney-in-fact  in  the  manage- 
ment of  said  business  for  J.  A.  Hagan  and  that 
Evert  L.  Hagan  had  furnished  operating  capital  to 
said  business  in  amount  in  excess  of  $50,000.  Plain- 
tiff alleges  that  though  the  business  was  registered 
in  the  name  of  J.  A.  Hagan  that  by  virtue  of  the 
various  dealings  of  J.  A.  Hagan  and  Evert  L.  Hagan 
mth  said  El  Rey  Cheese  Company  that  there  existed 
between  J.  A.  Hagan  and  Evert  L.  Hagan  in  fact  a 
partnership. 

Plaintiff  alleges  that  upon  January  9,  1950,  the 
Commissioner  of  Internal  Revenue  filed  a  notice  of 
Jeopardy  Delinquent  tax  assessment  against  Evert 
L.  Hagan  for  the  year  1945  claiming  deficiencies  in 
the  sum  of  $9,276.96,  and  based  the  same  upon  the 
alleged  income  of  the   El  Rey  Cheese   Company. 

•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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Plaintiff  alleges  that  Evert  L.  Hagan  in  the  proper 
time  filed  a  Petition  for  redetermination  of  the  tax 
liability  for  the  year  1945.  Plaintiff  alleges  that  a  re- 
audit  of  all  the  books,  records  and  original  papers 
of  the  El  Rey  Cheese  Company  for  the  year  1945 
showed  that  there  had  been  no  actual  net  income  to 
Evert  L.  Hagan  or  J.  A.  Hagan  in  any  amount  on 
account  of  operations  of  that  company  for  that 
year. 

Plaintiff  alleges  that  after  the  aforesaid  re-audit 
of  the  records  of  the  El  Rey  Cheese  Company  for 
1945,  an  agent  of  the  Internal  Revenue  Bureau 
checked  the  same ;  that  by  stipulation  in  Docket  No. 
27441  United  States  Tax  Court  entitled  ''Evert  L. 
Hagan,  Petitioner  vs  Commissioner  of  Internal 
Revenue,  Respondent"  it  was  agreed  that  there  was 
no  tax  liability  upon  Evert  L.  Hagan  for  the  year 
1945  on  [3]  account  of  net  income  arising  out  of  the 
operation  of  the  El  Rey  Cheese  Company ;  that  the 
stipulation  was  adopted  by  the  Tax  Court  in  dispos- 
ing of  the  tax  liability  of  Evert  L.  Hagan. 

Plaintiff  alleges  that  said  stipulation  and  its  sub- 
sequent adoption  by  the  Tax  Court  constituted  a 
determination  as  contemplated  under  Section  3801 
of  the  Internal  Revenue  Code ;  that  the  effect  of  the 
same  with  regard  to  the  right  of  J.  A.  Hagan,  the 
partner  in  fact  of  Evert  L.  Hagan,  to  claim  a  tax 
refund  was  to  allow  an  adjustment,  correction  and 
refund  notwithstanding  the  fact  that  the  ordinary 
period  of  limitation  for  claiming  the  same  had  run. 
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V. 

On  September  6,  1952,  plaintiff  filed  with  the 
Collector  of  Internal  Revenue  at  Phoenix,  Arizona, 
a  claim  for  refund  for  $592.04  plus  interest,  of  the 
tax  paid  for  the  year  1945.  A  true  copy  of  said 
claim  and  of  the  statement  attached  thereto  is  hereto 
attached  marked  ''Exhibit  A"  and  is  made  a  part 
of  this  complaint. 

VI. 

Said  demand  for  refund  has  been  refused  by  de- 
fendant through  its  Commissioner  of  Internal  Rev- 
enue, in  the  form  of  a  registered  letter  dated  Janu- 
ary 27,  1955,  a  true  copy  of  which  is  hereto  at- 
tached and  marked  "Exhibit  B." 

VII. 

Plaintiff's  claim  does  not  exceed  $10,000  in 
amount. 

And  for  a  Second  and  Further  Cause  of  Action: 

I. 

Plaintiff  by  reference  realleges  and  reavers  all  of 
the  allegations  contained  in  Paragraphs  I,  II,  III, 
VI  and  VII  of  his  first  cause  of  action  to  the  same 
effect  as  if  they  were  fully  pleaded  herein. 

II. 

Plaintiff  alleges  that  upon  March  15,  1947,  J.  A. 
Hagan  doing  business  as  the  El  Rey  Cheese  Com- 
pany made  a  return  for  the  calender  year  1946; 
that  said  return  showed  a  net  income  subjecting 
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the  said  [4]  J.  A.  Hagan  to  the  payment  of  a  tax 
in  the  amount  of  $3,181.95,  which  amount  was  re- 
mitted to  the  Collector  of  Internal  Revenue  at 
Phoenix,  Arizona. 

Plaintiff  alleges  that  the  El  Rey  Cheese  Com- 
pany was  a  fictitious  name  registered  by  J.  A. 
Hagan  under  the  Civil  Code  of  the  State  of  Cali- 
fornia and  doing  business  at  115  N.  Eastern  Avenue, 
Los  Angeles  22,  California.  Plaintiff  alleges  that 
Evert  L.  Hagan  was  acting  as  attorney-in-fact  in 
the  management  of  said  business  for  J.  A.  Hagan, 
and  that  Evert  L.  Hagan  had  furnished  operating- 
capital  to  said  business  in  amount  in  excess  of  $50,- 
000.00.  Plaintiff  alleges  that  though  the  business  was 
registered  in  the  name  of  J.  A.  Hagan  that  by  virtue 
of  the  various  dealings  of  J.  A.  Hagan  and  Evert  L. 
Hagan  with  said  El  Rey  Cheese  Company  that  there 
existed  between  J.  A.  Hagan  and  Evert  L.  Hagan 
in  fact  a  partnership. 

Plaintiff  alleges  that  upon  January  9,  1950,  the 
Commissioner  of  Internal  Revenue  filed  a  notice  of 
Jeopardy  Delinquent  Tax  Assessment  against  Evert 
L.  Hagan  for  the  year  1946  claiming  deficiencies  of 
approximately  $51,000.00,  and  based  the  same  upon 
the  alleged  income  of  the  El  Rey  Cheese  Company. 
Plaintiff  alleges  that  Evert  L.  Hagan  in  the  proper 
time  filed  a  Petition  for  redetermination  of  the  tax 
liability  for  the  year  1946.  Plaintiff  alleges  that  a  re- 
audit  of  all  the  books,  records  and  original  papers 
of  the  El  Rey  Cheese  Company  for  the  year  1946 
showed  that  there  had  been  no  actual  net  income 
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in  any  amount  on  account  of  operations  of  that 
company  for  that  year. 

Plaintiff  alleges  that  after  the  aforesaid  re-audit 
of  the  records  of  the  El  Eey  Cheese  Company  for 
1946,  an  agent  of  the  Internal  Revenue  Bureau 
checked  the  same ;  that  by  stipulation  in  Docket  No. 
27441  United  States  Tax  Court  entitled  ''Evert  L. 
Hagan,  Petitioner,  vs  Commissioner  of  Internal 
Revenue,  Respondent"  it  was  agreed  that  there  was 
no  tax  liability  upon  Evert  L.  Hagan  for  the  year 
1946  on  account  of  net  income  arising  out  of  the 
El  Rey  Cheese  Company;  that  the  stipulation  was 
adopted  by  the  Tax  Court  in  disposing  of  the  tax  [5] 
liability  of  Evert  L.  Hagan. 

Plaintiff  alleges  that  said  stipulation  and  its  sub- 
sequent adoption  by  the  Tax  Court  constituted  a 
determination  as  contemplated  under  section  3801 
of  the  Internal  Revenue  Code ;  that  the  effect  of  the 
same  with  regard  to  the  right  of  J.  A.  Hagan,  the 
partner  in  fact  of  Evert  L.  Hagan,  to  claim  a  tax 
refund  was  to  allow  an  adjustment,  correction  and 
refund  notwithstanding  the  fact  that  the  ordinary 
period  of  limitation  for  claiming  the  same  had  run. 

III. 

On  September  6,  1952,  plaintiff  filed  vdth  the 
Collector  of  Internal  Revenue  at  Phoenix,  Arizona, 
a  claim  for  refund  for  $3,181.95  plus  interest,  of 
the  tax  paid  for  the  year  1946.  A  true  copy  of  said 
claim  and  of  the  statement  attached  thereto  is  hereto 
attached,  marked  "Exhibit  C"  and  is  made  a  part 
of  this  Complaint. 
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Wherefore,  plaintiff  prays  as  follows: 

(1)  For  judgment  in  the  amount  of  $592.04  plus 
interest,  on  account  of  the  wrongful  payment  of  in- 
come taxes  for  the  year  1945 ;  and, 

(2)  For  judgment  in  the  amoimt  of  $3,181.95, 
plus  interest,  on  account  of  the  wrongful  payment 
of  income  taxes  for  the  year  1946 ;  and, 

(3)  For  the  costs  in  this  action  incurred;  and, 

(4)  For  such  other  and  further  orders  as  the 
court  may  deem  proper. 

/s/  EVERT  L.  HAGAN, 

Administrator  of  the  Estate  of 
J.  A.  Hagan,  in  Pro  Per. 

State  of  California, 
County  of  Los  Angeles — ss. 

Evert  L.  Hagan,  first  being  duly  sworn,  states: 
That  he  is  the  plaintiff  in  the  above-entitled  action ; 
that  he  has  read  the  complaint  and  is  acquainted 
with  its  contents  and  knows  of  his  o^'sti  knowledge 
that  the  facts  therein  stated  are  true  and  correct. 

/s/  EVERT  L.  HAGAN. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  February,  1955. 

/s/  Indistinguishable], 

Notary  Public  in  Said  County 
and  State. 
My  Commission  expires  March  15th,  1957.  [6] 
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Exhibit  A 
Form  843 

U.  S.  Treasury  Department 
Internal  Revenue  Service 

Claim 
To  be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 

Collector's  Stamp:  [Blank.] 

The  Collector  will  indicate  in  the  block  below 
the  kind  of  claim  filed,  and  fill  in,  where  required, 
the  certificate  on  the  back  of  this  form. 

□  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 

[J  Refund  of  Amount  Paid  for  Stamps  Unused, 
or  Used  in  Error  or  Excess. 

□  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

Name  of  taxpayer  or  purchaser  of  stamps:  Evert 
L.  Hagan,  as  Administrator  of  the  estate  of 
James  A.  Hagan,  deceased. 

Street  address :  115  N.  Eastern  Avenue,  Los  Angeles 
22,  California. 

City,  postal  zone  number,  and  State : 

1.  District  in  which  return  (if  any)  was  filed: 
Phoenix,  Arizona. 


United  States  of  America  11 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year) 
from:  Jan.  1,  1945,  to  Dec.  31,  1945. 

3.  Kind  of  tax:  Income  tax. 

4.  Amount  of  assessment,  $ ;  dates  of 

payment:  Quarterly  thru  1945  &  Mar.  15,  1946. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment :    

6.  Amount  to  be  refunded:  $592.04. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come, estate,  or  gift  taxes) : 

The  claimant  believes  that  this  claim  should  be 
allowed  for  the  following  reasons : 

The  above  tax  was  paid  by  James  A,  Hagan  on 
account  of  income  derived  from  the  operations  of  a 
certain  cheese  manufacturing  business  known  as  the 
El  Rey  Cheese  Company.  A  recent  audit  of  the 
books  and  records  of  said  business  reveals  that  said 
pajnnent  was  in  error  in  that  said  business  actually 
sustained  a  net  operating  loss  during  said  period. 

Further,  the  Government  has  made  a  deficiency 
determination  and  assessment  against  Evert  L. 
Hagan,  individually,  the  brother  and  general  agent 
in  fact  of  the  taxpayer  for  the  alleged  earnings  of 
said  business  for  said  taxable  period,  contending 
that  said  business  did  not  belong  to  James  A. 
Hagan  but  rather  to  Evert  L.  Hagan.  In  view  of  the 
above  facts,  the  said  payment  was  an  overpayment 
of  tax  by  James  A.  Hagan. 

I  declare  under  the  penalties  of  perjury  that  this 
claim  (including  any  accompanying  schedules  and 


12  Evert  L.  Hagan,  etc.,  vs. 

statements)  has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  correct. 

Dated ,19... 

/s/  , 

Administrator  of  the  Estate  of 
James  A.  Hagan,  Deceased. 


Exhibit  B 

U.  S.  Treasury  Department 
Office  of  the  Director  of  Internal  Revenue 
140  W.  Monroe  Street  Building 
Phoenix  Arizona 
In  replying  to: 
C:A:C:MM:Ba 

Jan.  27,  1955. 

Estate  of  James  A.  Hagan,  Dec'd., 
Evert  L.  Hagan,  Administrator, 
115  North  Eastern  Avenue, 
Los  Angeles  22,  California. 

Claims  for  Refund  of  Income  Tax  for  Years  1945 
&  1946. 

This  letter  refers  to  your  claims  for  refund  of  in- 
come tax  in  the  amount  of  $592.04  for  1945  and 
$3,181.95  for  1946. 

In  accordance  with  the  provisions  of  section 
3772(a)    (2)    of  the   Internal  Revenue   Code   this 
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notice  of  disallowance  in  full  of  your  claim  is  hereby 
given  by  registered  mail. 

By  direction  of  the  Commissioner: 

WILSON  B.  WOOD, 
District  Director.  [8] 

Exhibit 'T'' 
Form  843 

U.  S.  Treasury  Department 
Internal  Revenue  Service 
(Revised  Jime,  1951) 

Claim 
To  be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 

Collector's  Stam]):     [Blank.] 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  where  required, 
the  certificate  on  the  back  of  this  form. 

[x]  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 

Q  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

n  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 
Name  of  taxpayer  or  purchaser  of  stamps:  Evert 

L.  Hagan,  as  Administrator  of  the  estate  of 

James  A.  Hagan,  deceased. 

Street  address :  115  N.  Eastern  Avenue. 

City,  postal  zone  number,  and  State :  Los  Angeles  22, 
California. 
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1.  District  in  which  return  (if  any)  was  filed: 
Phoenix,  Arizona. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year) 
from:  Jan.  1,  1946,  to  Dec.  31,  1946. 

3.  Kind  of  tax :  Income  Tax. 

4.  Amount  of  assessment,  $ ;  dates  of 

payment :    Quarterly  thru  1946  &  Mar.  15,  1947. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment :    

6.  Amount  to  be  refunded:  $3,181.95. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come,  estate,   or  gift  taxes)  : 

The  claimant  believes  that  this  claim  should 
be  allowed  for  the  following  reasons : 

The  above  tax  was  paid  by  James  A.  Hagan  on 
accoimt  of  income  derived  from  the  operations  of  a 
certain  cheese  manufacturing  business  known  as  the 
El  Rey  Cheese  Company.  A  recent  audit  of  the 
books  and  records  of  said  business  actually  sustained 
a  net  operating  loss  during  said  period. 

Further,  the  Government  has  made  a  deficiency 
determination  and  assessment  against  Evert  L. 
Hagan,  individually,  the  brother  and  general  agent 
in  fact  of  the  taxpayer  for  the  alleged  earnings  of 
said  business  for  said  taxable  period,  contending 
that  said  business  did  not  belong  to  James  A.  Hagan, 
but  rather  to  Evert  L.  Hagan :  In  view  of  the  abo^'e 
facts  said  payment  was  an  overpayment  of  tax  by 
James  A.  Hagan. 

I  declare  under  the  penalties  of  perjury  that  this 
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claim  (including-  any  accompanying  schedules  and 
statements)  has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  cori'ect. 

Dated ,  19.  ., 

/s/  , 

Administrator  of  the  Estate  of 
James  A.  Hagan,  Deceased. 

[Endorsed] :     Piled  Feb.  16,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS 

To:     The  Plaintiff,  Evert  L.  Hagan  in  Pro  Per.: 

You  Will  Please  Take  Notice,  that  on  Monday, 
May  23,  1955,  at  10:00  o'clock  a.m.,  or  as  soon  there- 
after as  counsel  can  be  heard,  in  Courtroom  No.  4, 
before  the  Honorable  William  Byrne,  in  the  Post 
Office  and  Court  House  Building,  312  N.  Spring 
Street,  Los  Angeles  12,  California,  defendant  United 
States  of  America,  by  and  through  its  attorneys 
herein  mentioned,  will  make  a  motion  to  dismiss 
the  above  action,  with  prejudice,  as  detailed  in  its 
Motion  to  Dismiss. 

Dated:  May  13,  1955. 

LAUGHLIN  E.  WATEES, 

United  States  Attorney ; 

EDWARD  R.  McHALE, 

Assistant   U.    S.    Attorney, 
Chief,  Tax  Division; 
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ROBERT  H.  WYSHAK,  and 
BRUCE  I.  HOCHMAN, 

Assistant  U.  S,  Attorneys ; 

/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Defendant.  [10] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 
Defendant  moves  the  Court  to  dismiss  this  action 
on  the  grounds  (A)  that  this  Court  lacks  jurisdic- 
tion over  the  subject  matter,  and  (B)  that  the  com- 
plaint fails  to  state  a  claim  upon  which  relief  can 
be  granted.  The  reasons  relied  upon  are  as  follows : 

1.  Under  Section  7422(a)  of  the  Internal  Reve- 
nue Code  of  1954,  no  proceeding  may  be  maintained 
in  any  Court  for  the  recovery  of  any  internal  reve- 
nue tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected  until  a  claim  for  refund  has 
been  duly  filed. 

2.  Section  322(b)  of  the  Internal  Revenue  Code 
of  1939  which  is  here  applicable  to  the  question  of 
filing  of  claims  for  refund  (other  than  claims  under 
Section  3801  of  the  Internal  Revenue  Code  of  1939) 
provides  that  for  a  claim  to  be  duly  filed  it  must 
have  been  filed  by  the  taxpayer  within  three  years 
from  the  time  the  return  was  filed  or  within  two 
years  from  the  time  the  tax  was  paid.  [11] 

3.  Paragraph  V  of  the  First  Cause  of  Action  in 
the   complaint  and  paragraph  III  of  the   Second 
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Cause  of  action  in  the  complaint  allege  the  filing  of 
claims  for  refund  for  the  taxable  years  1945  and 
1946,  respectively,  on  September  6,  1952. 

4.  The  complaint  does  not  allege  the  filing  of  re- 
turns for  1945  and  1946  within  the  three  period 
prior  to  September  6,  1952,  nor  the  payment  of  any 
tax  for  those  years  within  the  two  year  period  prior 
to  that  date  nor  the  filing  of  any  agreement  or  agree- 
ments to  extend  the  time  limits  contained  in  the  ap- 
plicable provisions  of  Section  322  of  the  Internal 
Revenue  Code  of  1939. 

5.  In  addition,  paragraph  IV  of  the  First  Cause 
of  Action  in  the  complaint  and  paragraph  II  of  the 
Second  Cause  of  Action  in  the  complaint  allege  a 
right  of  recovery  under  the  provisions  of  Section 
3801  of  the  Internal  Revenue  Code  of  1939. 

6.  Section  3801(c)  of  the  Internal  Revenue  Code 
of  1939  provides  that  smj  refund  under  Section  3801 
shall  only  be  made  where  a  claim  for  refund  there- 
under has  been  made  within  one  year  following  the 
determination  relied  upon. 

7.  Not  only  does  the  complaint  fail  to  allege  the 
date  of  the  determination  relied  upon  but  completely 
fails  to  allege  the  filing  of  any  claims  for  refund 
under  Section  3801  (c.) 

LAUOHLIN  E.  WATERS, 

United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Division; 
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ROBERT  H.  WYSHAK,  and 
BRUCE  I.  HOCHMAN, 

Asst.  United  States  Attorneys ; 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  May  13,  1955.  [12] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  TO  DISMISS 

This  cause  came  on  to  be  heard  on  May  23,  1955, 
on  the  motion  of  the  defendant.  United  States  of 
America,  to  dismiss  the  complaint  in  the  above-en- 
titled cause  with  prejudice,  on  the  grounds  (A) 
that  this  Court  lacks  jurisdiction  over  the  subject 
matter,  and  (B)  that  the  complaint  fails  to  state 
a  claim  upon  which  relief  can  be  granted,  and  it 
appearing  to  the  Court  that  said  motion  should  be 
granted. 

It  Is  Ordered  that  said  motion  to  dismiss  the  com- 
plaint be  granted  and  that  the  plaintiff,  Evert  L. 
Hagan,  Administrator  of  the  Estate  of  J.  A.  Hagan, 
may  have  leave  to  amend  his  complaint  within  20 
days  from  the  date  of  this  order. 

Dated:     This  2nd  day  of  June,  1955. 

/s/  WM.  M.  BYRNE, 

Judge. 
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Presented  by: 

/s/  BRUCE  I.  HOCHMAN, 

Assistant   United   States   At- 
torney. 

Affidavit  of  Service  by  Mail. 

Lodged  May  24,  1955. 

[Endorsed] :     Filed  May  24,  1955.  [16] 


[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  COMPLAINT 

Plaintiff  complains  of  the  United  States  of  Amer- 
ica and  alleges  as  follows: 

I. 

Jurisdiction  of  this  action  is  conferred  by  Sec- 
tion 1346(a)  (1)  of  Title  28  of  the  United  States 
Code. 

II. 

Plaintiff  is  the  duly  qualified  and  acting  adminis- 
trator of  the  Estate  of  J.  A.  Hagan,  and  a  citizen 
of  the  United  States  and  resides  at  115  N.  Eastern 
Avenue,  Los  Angeles  County,  in  the  State  of  Cali- 
fornia. 

III. 

This  action  is  one  to  recover  an  income  tax  er- 
roneously and  illegally  assessed  and  collected  with- 
out authority  imder  the  Internal  Revenue  Laws  of 
the  United  States,  pursuant  to  authority  to  sue  by 
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Section  1346(a)  (1)  of  Title  28  of  the  United  States 
Code.  [18] 

IV. 
Plaintiff  alleges  that  upon  March  15,  1946,  J.  A. 
Hagan,  doing  business  as  the  El  Rey  Cheese  Com- 
pany made  a  return  for  the  calender  year  1945  for 
Federal  Income  Tax ;  that  said  return  showed  a  net 
income  subjecting  the  said  J.  A.  Hagan  to  the  pay- 
ment of  a  tax  in  the  amount  of  $592.04  which 
amount  was  remitted  along  with  the  return  to  the 
Collector  of  Internal  Revenue  at  Phoenix,  Arizona. 

Plaintiff  alleges  that  the  El  Rey  Cheese  Company 
was  a  fictitious  name  registered  by  J.  A.  Hagan 
under  the  Civil  Code  of  the  State  of  California  and 
doing  business  at  115  N.  Eastern  Avenue,  Los  An- 
geles, California.  Plaintiff  alleges  that  Evert  L. 
Hagan  was  acting  as  attorney-in-fact  in  the  manage- 
ment of  said  business  for  J.  A.  Hagan  and  that  Evert 
L.  Hagan  had  furnished  operating  capital  to  said 
business  in  an  amount  in  excess  of  $50,000.00.  Plain- 
tiff alleges  that  though  the  business  was  registered  in 
the  name  of  J.  A.  Hagan  that  by  ^drture  of  the 
various  dealings  of  J.  A.  Hagan  and  Evert  L.  Hagan 
with  said  El  Rey  Cheese  Company  that  there  ex- 
isted between  J.  A.  Hagan  and  Evert  L.  Hagan,  his 
brother,  in  fact  a  partnership. 

Plaintiff  alleges  that  upon  January  9,  1950,  the 
Commissioner  of  Internal  Revenue  filed  a  notice  of 
Jeopardy  Delinquent  Tax  Assessment  against  Evert 
L.  Hagan  for  the  year  1945  claiming  deficiencies  in 
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the  sum  of  $9,276.96,  and  based  the  same  upon  the 
alleged  net  income  of  the  El  Rey  Cheese  Company. 
Plaintiff  alleges  that  Evert  L.  Hagan  in  the  proper 
time  filed  a  Petition  in  the  United  States  Tax  Court 
for  redetermination  of  the  tax  liability  for  the  year 
1945.  Plaintiff  alleges  that  a  re-audit  of  all  the 
books,  records  and  original  papers  of  the  El  Rey 
Cheese  Company  for  the  year  1945  there  was  no 
actual  net  income  to  Evert  L.  Hagan  or  J.  A.  Hagan 
in  any  amount  on  account  of  the  operations  of  the 
company  for  that  year. 

Plaintiff  alleges  that  after  the  aforesaid  re-audit 
of  the  records  of  the  El  Rey  Cheese  Company  for 
1945,  an  agent  of  the  [19]  Internal  Revenue  Bureau 
checked  the  same ;  that  by  stipulation  in  Docket  No. 
27441  United  States  Tax  Court  entitled  "Evert  L. 
Hagan,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent"  it  was  agreed  there  was  no 
tax  liability  upon  Evert  L.  Hagan  for  the  year  1945 
on  account  of  the  net  income  arising  out  of  the 
operation  of  the  El  Rey  Cheese  Company;  that  the 
stipulation  was  adopted  by  the  Tax  Court  in  enter- 
ing its  decision  disposing  of  the  case  and  determin- 
ing that  there  was  no  tax  liability  upon  Evert  L. 
Hagan  upon  January  19th,  1953. 

Plaintiff  alleges  that  said  stipulation  and  the  de- 
cision of  the  Tax  Court  constituted  a  determina- 
tion such  as  contemplated  under  Section  3801  of  the 
Internal  Revenue  Code ;  that  the  effect  of  the  same 
with  regard  to  the  right  of  J.  A.  Hagan,  the  partner 
in  fact  of  Evert  L.  Hagan.  to  claim  a  refund  was  to 
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allow  for  an  adjustment,  correction  and  refund  not- 
withstanding the  fact  that  the  ordinary  period 
]  imitation  for  claiming  had  run. 

V. 

On  September  6,  1952,  plaintiff  filed  with  the  Col- 
lector of  Internal  Revenue  at  Phoenix,  Arizona,  a 
claim  for  refund  for  $592.04  plus  interest,  of  the 
tax  paid  for  the  year  1945.  A  true  copy  said  claim 
and  of  the  statement  attached  thereto  is  hereto  at- 
tached and  marked  ''Exhibit  A"  and  is  by  reference 
made  a  part  of  this  complaint ;  that  after  the  deter- 
mination of  the  Tax  Court  January  19,  1953,  in  De- 
cember of  1953,  the  representatives  of  the  defend- 
ant corresponded  with  the  plaintiff  and  indicated 
they  were  going  to  reject  the  claim ;  that  thereafter 
on  December  10,  1953,  plaintiff  still  insisting  upon 
his  right  to  refund  called  the  representatives  of  the 
defendant's  attention  to  to  determination  of  the  Tax 
Court;  that  thereafter  in  the  months  of  April  and 
May,  1954,  there  were  conferences  and  correspond- 
ence following  up  the  contention  of  the  plaintiff 
that  the  determination  of  the  Tax  Court  constituted 
a  determination  under  Section  3801  of  the  I.R.C. 
Plaintiff  hereto  attaches  all  of  said  correspondence 
and  by  reference  incorporates  it  in  this  Complaint 
as  Exhibit  "B."  [20] 

Plaintiff  alleges  that  the  correspondence  and  con- 
ferences which  were  initiated  in  December,  1953, 
constituted  informal  claim  for  refund  under  Section 
3801  of  the  I.E.C,  and  that  the  representatives  of 
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the  defendant  accepted  them  as  such  and  dealt  with 
the  claim  made  in  this  manner  the  same  as  if  it 
had  been  formally  presented,  and  they  purported 
to  rule  upon  the  merits  of  the  claims  and  did  not  re- 
ject the  claim  because  of  the  form  in  which  it  was 
presented. 

VI. 

Said  demand  for  refund  has  been  refused  by  the 
defendant  through  its  Commissioner  of  Internal 
Revenue,  in  the  form  of  a  resgistered  letter  dated 
January  27,  1955,  a  true  copy  of  which  is  attached 
hereto  and  incorporated  herein,  and  is  marked  Ex- 
hibit ''C." 

VIII. 

Plaintiff's  claim  does  not  exceed  $10,000.00  in 
amount. 

And  for  a  Second  and  Further  Cause  of  Action: 

I. 

Plaintiff  by  reference  realleges  and  reavers  all  of 
the  allegations  contained  in  Paragraphs  I,  II,  III, 
VI  and  VII  of  his  first  cause  of  action  to  the  same 
effect  as  if  they  were  fully  pleaded  herein. 

II. 

Plaintiff  alleges  that  upon  March  15,  1947,  J.  A. 
Hagan  doing  business  as  the  El  Rey  Cheese  Com- 
pany made  a  return  for  the  calender  year  1946; 
that  said  return  showed  a  net  income  subjecting  the 
said  J.  A.  Hagan  to  the  payment  of  an  income  tax 
in  the  amount  of  $3,181.95,  which  amount  was  re- 
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mitted  with  the  return  to  the  Collector  of  Internal 
Revenue  at  Phoenix,  Arizona. 

Plaintiff  alleges  that  the  El  Rey  Cheese  Com- 
pany was  a  fictitious  name  registered  to  J.  A.  Hagan 
under  the  Civil  Code  of  the  State  of  California,  and 
doing  business  at  115  N.  Eastern  Avenue,  Los  An- 
geles, California.  Plaintiff  alleges  that  Evert  L. 
Hagan  was  acting  as  attorney-in-fact  in  the  manage- 
ment of  said  business  [21]  for  J.  A.  Hagan,  and  that 
Evert  L.  Hagan  had  furnished  operating  capital 
to  said  business  in  an  amount  in  excess  of  $50,- 
000.00.  Plaintiff  alleges  that  though  the  business  was 
registered  in  the  name  of  J.  A.  Hagan  that  by  virtue 
of  the  various  dealings  of  J.  A.  Hagan  and  Evert 
L.  Hagan  with  said  El  Rey  Cheese  Company  that 
there  existed  between  J.  A.  Hagan  and  Evert  L. 
Hagan,  his  brother,  in  fact  a  partnership. 

Plaintiff  alleges  that  upon  January  9,  1950,  the 
Commissioner  of  Internal  Revenue  filed  a  notice  of 
Jeopardy  Delinquent  Tax  Assessment  against  Evert 
L.  Hagan  for  the  year  1946  claiming  deficiencies  of 
approximately  $51,000.00,  and  based  the  same  upon 
the  alleged  net  income  of  the  El  Rey  Cheese  Com- 
pany. Plaintiff  alleges  that  Evert  L.  Hagan  within 
the  proper  time  fiJed  a  Petition  in  the  United  States 
Tax  Court  for  a  redetermination  of  the  tax  liability 
for  the  year  1946.  Plaintiff  alleges  that  a  re-audit  of 
all  the  books,  records,  and  original  papers  of  the  El 
Rey  Cheese  Company  for  the  year  1946  showed  there 
Avas  no  actual  net  income  in  any  amount  on  account 
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of  the  operations  of  the  El  Rey  Cheese  Company  for 
that  year. 

Plaintiff  alleges  that  after  the  aforesaid  re- 
audit  of  the  records  of  the  El  Rey  Cheese  Company 
for  1946,  an  agent  of  the  Internal  Revenue  Bureau 
check  the  same;  that  by  stipulation  in  Docket  No. 
27441  United  States  Tax  Court  entitled  "Evert  L. 
Hagan,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent,"  it  was  stipulated  there  was 
no  tax  liability  upon  Evert  L.  Hagan  for  the  year 
1946  on  account  of  the  net  income  arising  out  of  the 
operations  of  the  El  Rey  Cheese  Company;  that 
the  stipulation  was  adopted  by  the  Tax  Court  in 
entering  its  decision  disposing  of  the  case  and 
determining  that  there  was  no  tax  liability  on  Evert 
L.  Hagan  upon  January  19,  1953. 

Plaintiff  alleges  that  said  stipulation  and  the  sub- 
sequent decision  of  the  Tax  Court  adopting  it  con- 
stituted a  determination  as  contemplated  under  Sec- 
tion 3801  of  the  I.R.C.;  that  the  effect  [22]  with 
regard  to  the  right  of  J.  A.  Hagan,  the  partner  in 
fact  of  Evert  L.  Hagan,  to  claim  the  tax  refund 
herein  involved  was  to  allow  an  adjustment,  cor- 
rection and  refund  notwithstanding  the  fact  that 
the  ordinar}^  period  of  claiming  the  same  had  run. 

III. 

On  September  6,  1952,  plaintiff  filed  with  the  Col- 
lector of  Internal  Revenue  at  Phoenix,  Arizona,  a 
claim  for  refund  for  $3,181.95  plus  interest,  of  the 
tax  paid  for  the  year  1946.  A  true  copy  of  said  claim 
and  the  statement  attached  thereto  is  hereto  attached 
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and  incorporated  herein,  marked  Exhibit  **D";  that 
after  the  determination  of  the  Tax  January  19, 
1953,  the  representatives  of  the  defendant  corre- 
sponded with  the  plaintiff  and  indicated  they  were 
going  to  reject  the  claim;  that  thereafter  on  De- 
cember 10,  1953,  plaintiff  answered  said  correspond- 
ence and  called  their  attention  to  the  decision  of  the 
Tax  Court;  that  thereafter  in  the  months  of  April 
and  May,  1954,  the  plaintiff  conferred  with  rep- 
resentatives of  the  defendant  and  corresponded  with 
them  following  up  the  contention  of  the  plaintiff 
that  the  determination  of  the  Tax  Court  constituted 
a  determination  under  Section  3801  I.R.C.  Plain- 
tiff hereto  attaches  all  of  said  correspondence  and 
by  reference  incorporates  it  in  this  Complaint  as 
Exhibit  ''B." 

Plaintiff  alleges  that  the  correspondence  and  con- 
ferences which  were  initiated  in  December,  1953, 
constituted  an  informal  claim  for  refund  under  Sec- 
tion 3801  of  the  I.R.C,  and  that  the  representa- 
tives of  the  defendant  accepted  them  as  such  and 
dealt  with  the  claim  made  in  this  manner  the  same 
as  if  it  had  been  formally  presented,  and  they  pur- 
ported to  rule  upon  the  merits  of  the  claim  and  did 
not  reject  it  because  of  the  form  in  which  it  was  pre- 
sented. 

IV. 

Said  demand  for  refund  has  been  refused  by  the 
defendant  through  its  Commissioner  of  Internal 
Revenue,  in  the  form  of  a  registered  letter  dated 
January  27,   1955,   a  true   copy  of  which  [23]   is 
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hereto  attached  and  incorporated  in  this  Complaint 
marked  Exhibit  '*C." 

Wherefore,  plaintiff  prays  as  follows: 

(1)  For  a  judgment  in  the  amomit  of  $592.04 
phis  interest,  on  account  of  the  wrongful  payment  of 
income  taxes  for  the  year  1945 ;  and, 

(2)  For  a  judgment  in  the  amomit  of  $3,181.95, 
plus  interest,  on  account  of  the  wrongful  payment  of 
income  taxes  for  the  year  1946 ;  and, 

(3)  For  the  costs  in  this  action  incurred;  and, 

(4)  For  such  other  and  further  orders  as  this 
court  may  deem  proper. 

/s/  JESSE  A.  HAMILTON, 

Attorney  for  the  Plaintiff. 

State  of  California, 
County  of  Los  Angeles — ss. 

Evert  L.  Hagan,  first  being  duly  sworn  deposes 
and  says:  That  he  is  the  plaintiff  in  the  above-en- 
titled action ;  that  he  has  read  the  Complaint  and  is 
acquainted  with  its  contents,  and  knows  that  the 
facts  therein  stated  are  true  and  coiTect. 

/s/  EVERT  L.  HAGAN. 

Subscribed  and  sworn  to  before  me  this  ....  day 
of  June,  1955. 

[Seal]         /s/  JESSE  A.  HAMILTON, 

Notary  Public  in  Said  County 
and  State. 
My  Commission  expires  July  28,  1955.  [24] 
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Claim 

Name  of  taxpayer  or  purchaser  of  stamps:  Evert 
L.  Hagan,  as  Administrator  of  the  estate  of 
James  A.  Hagan,  deceased. 

Street  address:  115  N.  Eastern  Avenue,  Los  An- 
geles 22,  California. 

City,  postal  zone  number,  and  State 

1.  District  in  which  return  (if  any)  was  filed: 
Phoenix,  Arizona. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year)  from: 
Jan.  1,  1945,  to  Dec.  31,  1945. 

3.  Kind  of  tax :     Income  Tax. 

4.  Amount  of  assessment,  $ ;  dates 

of  payment  Quarterly  thru  1945  &  Mar.  15,  1946. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment. 

6.  Amount  to  be  refunded :  $592.04. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come, estate,  or  gift  taxes). 

The  claimant  believes  that  this  claim  should  be 
allowed  for  the  following  reasons: 

The  above  tax  was  paid  by  James  A.  Hagan  on 
account  of  income  derived  from  the  operations  of  a 
certain  cheese  manufacturing  business  known  as 
the  El  Rey  Cheese  Company.  A  recent  audit  of  the 
books  and  records  of  said  business  reveals  that  said 
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payment  was  in  evror  in  that  said  business  actually 
sustained  a  net  operating'  loss  during  said  period. 

Further,  the  Government  has  made  a  deficiency 
determination  and  assessment  against  Evert  L. 
Hagan,  individually,  the  brother  and  general  agent 
in  fact  of  the  taxpayer  for  the  alleged  earnings  of 
said  business  for  said  taxable  period,  contending 
that  said  business  did  not  belong  to  James  A.  Hagan 
but  rather  to  Evert  L.  Hagan.  In  view  of  the  above 
facts,  the  said  payment  was  an  overpayment  of  tax 
by  James  A.  Hagan. 

I  declare  under  the  penalties  of  perjury  that  this 
claim  (including  any  accompanying  schedules  and 
statements)  has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  correct. 

Dated ,  19.  .. 

/«/  , 

Administrator  of  the  Estate  of 
James  A.  Hagan,  Deceased. 
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District  Director  of  Internal  Revenue 

Audit  Division 

1031  South  Broadway,  Room  233 

Los  Angeles  15,  California 

12/1/53. 
Mr.  Evert  L.  Hagan, 
115  N.  Eastern  Ave., 
Los  Angeles  22,  Calif. 

Enclosed  are  Claim  Withdrawal  Forms  for  your 
signature. 

A.  S.  ALLEN,  IRA, 

PR  4711,         1056.  [26] 


Dec.  10,  1953. 
Mr.  A.  S.  Allen, 
Audit  Division, 
1031  So.  Broadway, 
Los  Angeles,  Calif. 

Re:  Claim  for  Refund,  Estate  of 


J.  A.  Hagan  1945  &  1946. 


Dear  Sir: 


Answering  yours  of  12/1/53  requesting  that  I  sign 
a  claim  withdrawal  form  in  the  above-referred 
claims,  I  must  refuse  to  do  so. 

You  no  doubt  aware,  or  can  become  aware,  that 
the  government  by  stipulation  agreed  to  a  decision 
that  has  been  entered  by  the  United  States  Tax 
Court  in  Docket  #27441  adjudged  that  I  was  not 
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personally  liable  for  any  taxes  for  these  years.  My 
brother's  liability  as  associate  or  partner  could  be 
no  greater  than  mine.  Therefore  if  I  owed  nothing 
then  he  overpaid.  This  decision  was  entered  Jan- 
uary 19th  this  year. 

Please  reconsider  the  claims  in  the  light  of  this 
additional  fact. 

Yours  truly, 

EVERT  L.  HAGAN.  [27] 


U.  S.  Treasury  Department 

Internal  Revenue  Sei^ice 

Regional  Commissioner 

1250  Subway  Terminal  Building 

417  South  Hill  Street 

Los  Angeles  13,  California 

April  19,  1954. 
In  Replying  refer  to 
Ap:  LA:  AS-AWM 

Mr.  Everet  Leo  Hagan, 
115  North  Eastern  Avenue, 
Los  Angeles  22,  California. 

Dear  Mr.  Hagan : 

Subject :  Estate  of  James  A.  Hagan,  Deceased, 
Evert  Leo   Hagan,   Administrator, 
115  North  Eastern  Avenue, 
Los  Angeles  22,  Califoraia. 
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The  administrative  file  in  the  above-described 
case  has  l)een  referred  to  this  office  for  consideration 
pursuant  to  your  request  filed  with  the  office  of  the 
District  Director  of  Internal  Revenue  at  Los  An- 
geles, California. 

In  response  to  your  request  a  conference  has 
been  arranged  for  10  a.m.,  April  23,  1954,  to  be  held 
at  1250  Subway  Terminal  Building,  417  South  Hill 
Street,  Los  Angeles,  California.  At  this  conference 
you  will  be  afforded  an  opportunity  to  present,  in 
an  informal  manner,  the  facts,  arguments  or  legal 
authority  in  support  of  your  contentions.  If  prac- 
ticable, any  additional  matter  not  previously  sub- 
mitted should  be  filed  with  the  x\ppellate  Division 
at  least  three  days  prior  to  the  conference. 

If  for  any  reason,  you  will  be  unable  to  appear 
for  conference  on  the  date  fixed  above,  please  advise 
this  office  immediately  upon  receipt  of  this  letter, 
stating  the  nearest  date  or  dates  on  which  you  will 
be  able  to  appear.  In  your  reply  please  refer  to 
the  symbols  Ap  :LA  :AS-AWM. 

In  the  event  you  are  represented  by  an  attorney 
it  is  essential  that  proper  power  of  attorney  be 
filed  with  tlie  office  of  the  District  Director  of  In- 
ternal Revenue  or  this  office  at  or  prior  to  the  con- 
ference. 
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Very  truly  yours, 

JOSEPH  B.  HARLACHER, 

Assistant  Regional 

Commissioner,  Appellate. 

By  , 


Associate  Chief, 

Appellate  Division.  [28] 


May  17,  1954. 
U.  S.  Treasury  Bureau, 
Internal  Revenue  Service, 
Regional  Commissioner, 
1250  Subway  Terminal  Bldg., 
4175  S,  Hill  St., 
Los  Angeles  13,  Calif. 

In  Re:  Ap:LA:AS-AWM 

Subject :  Estate  of  James  A.  Hagan,  Deceased, 
Evert  L.  Hagan,  Administrator, 
115  N.  Eastern  Ave., 
Los  Angeles  22,  Calif. 

Attention:  Mr.  Mitchell,  Appellate  Division. 

Gentlemen : 

Pursuant  to  our  conference  of  April  23rd,  1954, 
I  have  had  my  attorney  look  into  the  question  of 
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whether  or  not  the  statute  of  limitations  acted  as  a 
bar  to  the  above-described  claim.  After  somewhat 
conclusive  study  it  is  his  opinion  that  the  bar  of 
the  Statute  of  Limitations  is  removed  by  the  effect 
of  Section  3801  Internal  Revenue  Code.  The  facts 
will  show  that  though  no  formal  partnership  had 
been  entered  into  between  myself  and  J.  A.  Hagan 
in  the  operation  of  the  El  Rey  Cheese  Company 
that  in  effect  it  was  a  family  partnership,  and  other 
courts  have  on  a  full  review  of  the  facts  in  effect 
so  held.  This  being  so  the  effect  of  the  determina- 
tion with  regard  to  my  tax  liability  during  the  years 
1945  and  1946  when  this  relationship  existed  would 
have  the  effect  of  allowing  for  an  adjustment  in 
face  of  the  regular  Statute  of  Limitations. 

I  believe  you  must  be  acquainted  with  Mertens 
''Law  of  Federal  Income  Taxation."  To  substan- 
tiate my  position  I  quote  from  this  Treatise  upon 
the  subject. 

Vol.  2,  page  396: 

"The  Internal  Revenue  Code  contains  a  new  pro- 
vision, first  introduced  by  the  1938  Act,  of  major 
importance  in  the  ascertainment  of  tax  liability  not 
only  for  years  covered  by  the  1938  Act  and  the 
Code  but  also  prior  years.  It  provides  that  in  the 
inclusion  of  income  or  in  taking  a  deduction  on  the 
determination  of  basis  in  a  prior  year,  such  error 
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may  be  corrected  notwithstanding  that  the  ordinary 
period  of  limitations  has  run." 

Page  410: 

"The  statute  permits  adjustment  of  the  tax  for 
prior  or  subsequent  years  in  five  cases  and  those 
only: 

"(1)  When  a  determination  requires  the  in- 
clusion in  gross  income  of  that  which  was  erro- 
neously included  in  the  '  gross  income '  of  a  taxpayer 
for  another  taxable  year.  [29] 

"(2)     *  *  * 

"(3)  When  a  'determination'  requires  the  ex- 
clusion from  gross  income  of  an  item  with  respect 
to  which  a  tax  was  paid  (for  the  current  year)  and 
which  was  erroneously  excluded  or  omitted  from 
the  gross  income  of  the  tax  payer  for  another  tax- 
able year." 

Page  413: 

"It  has  been  previously  indicated  that  one  of  the 
types  of  determinations  permitting  an  adjustment 
under  this  Section  (type  1)  is  the  inclusion  in  gross 
income  of  an  item  which  was  erroneously  included 
in  the  gross  income  of  the  tax  payer  for  another 
taxable  year  or  in  the  gross  income  of  a  related  tax 
payer.  Two  examples  as  to  the  application  of  this 
provision  are  given  in  the  regulation  as  follows : 
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"Example  (1)  :  A  taxpayer  who  keeps  his  books 
on  the  cash  basis  erroneously  included  in  his  return 
for  1933  an  item  of  accrued  rent.  In  1938,  after 
the  period  of  limitations  on  refunds  for  1933  has 
expired,  the  Commission  discovered  that  the  tax 
payer  received  his  rent  in  1934  and  asserts  a  defi- 
ciency for  1934,  which  was  sustained  by  the  Board 
of  Tax  Appeals  in  1941.  An  adjustment  was  author- 
ized with  respect  to  the  year  1933.  If  the  tax  payer 
had  returned  the  rent  for  both  1933  and  1934  and 
by  a  determination  was  denied  a  refund  claimed 
for  1934  on  account  of  the  rent  item,  a  similar 
adjustment  is  authorized. 

**  Example  (3) :  A  husband  assigned  to  his  wife 
salary  to  be  earned  by  him  in  the  year  1936.  The 
wife  included  such  salary  in  her  separate  return 
for  that  year  and  the  husband  omitted  it.  The 
commissioner  asserted  a  deficiency  against  the  wife 
for  1936  with  respect  to  a  different  item  of  income 
and  she  contested  that  deficiency  before  the  Board 
of  Appeals.  The  wife  would  therefore  be  barred  by 
Section  322(C)  of  the  Rev.  Act  of  1936.  Thereafter, 
the  Commissioner  asserts  a  deficiency  against  the 
husband  on  account  of  the  omission  of  such  salary 
from  his  return  for  1936.  The  husl)and  unsuccess- 
fully contests  the  deficiency  before  the  Board  of 
Tax  Appeals.  An  adjustment  is  authorized  with 
respect  to  the  wife's  tax  for  1936." 
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Page  425: 

''A  'determination'  upon  which  the  operation  of 
these  provisions  may  be  predicated  ma}^  take  the 
form  of  a  decision  of  the  Tax  Court. 

''It  has  been  suggested  that  cases  which  are 
closed  on  the  basis  of  a  stipulation  giving  effect  to 
settlement  agreements  while  pending  before  the 
Board  will  be  included  among  the  judgments  con- 
sidered to  be  a  determination  for  this  purpose." 
27  Cal.  L.R.  109  (1939). 

Page  426: 

"A  determination  may  take  the  form  of  a  final 
disposition  of  the  claim  for  refund.  Such  disposi- 
tion, the  regulations  indicate,  may  result  in  a  deter- 
mination with  respect  to  two  classes  of  items,  i.e., 
items  included  by  the  tax  payer  in  a  claim  for 
refund  and  items  applied  by  the  Commissioner  to 
offset  the  alleged  overpayment  *  *  *" 

Page  428: 

"The  statute  requires  that  in  applying  the  pro- 
visions dealing  with  adjustments  a  'related  tax 
payer'  be  treated  as  the  tax  payer.  The  effect  of 
the  merger  of  the  two  indentities  is  to  permit  an 
adjustment  in  the  case  of  the  tax  payer  with  respect 
to  whom  the  error  was  [30]  made  although  the 
determination  was  made  with  respect  to  a  different 
tax  payer.   A  related  'tax  payer'  is  one  who  stands 
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in  a  certain  relationship  to  the  taxpayer.  These 
relationships  are  set  forth  in  the  statute  as  follows: 
*A  taxpayer  who  with  the  taxpayer  with  respect  to 
whom  a  determination  specified  is  made,  stood  in 
the  taxable  year  with  respect  to  which  the  erroneous 
inclusion,  exclusion,  omission,  allowance  or  disallow- 
ance therein  referred  to  was  made,  in  one  of  the 
following  relationships:  (a)  husband  and  wife,  (b) 
grantor  and  fiduciary,  (c)  grantor  and  beneficiary, 
(d)  fiduciary  and  beneficiary,  legatee  or  heir,  (e) 
decedent  and  decedent's  estate  or  partner." 

Page  430: 

'^One  of  the  essential  conditions  precedent  to  the 
operations  of  these  provisions  is  inconsistency  of 
position,  Avhether  on  the  tax  payer  or  the  govern- 
ment, which  operates  adversely  to  the  interests  of 
the  other  party;  in  other  words,  the  inconsistent 
position  ref  eiTed  to  is  one  maintained  by  the  person 
other  than  the  one  entitled  to  the  adjustment  of  the 
item  in  question,  neither  party  can  by  his  own  con- 
duct bring  the  statute  into  operation  for  his  own 
benefit. 

^'For  example,  an  adjustment  which  would  result 
in  additional  assessment  is  authorized  only  if  the 
taxpayer  with  respect  to  whom  the  determination  is 
made  has,  in  connection  therewith,  maintained  a 
position  which  is  inconsistent  with  the  erroneous 
inclusion,  exclusion,  omission,  allowance,  disallow- 
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ance,  recognition  or  non-recognition,  as  the  case 
may  be,  and  such  inconsistent  position  is  adopted 
in  the  determination.  An  adjustment  which  would 
result  in  an  additional  assessment  for  some  other 
year  is  not  authorized  if  the  Commissioner,  and  not 
the  taxpayer,  has  maintained  such  inconsistent 
position." 

Page  432 : 

''The  application  of  these  provisions  in  the  case 
of  related  taxpayers  is  considerably  circumscribed 
by  the  additional  limitation  that  no  adjustment  by 
way  of  a  deficiency  assessment  may  be  made  against 
a  related  taxpayer  unless  the  relationship  existed 
both  the  taxable  year  with  respect  to  which  the 
error  was  made  and  at  the  time  the  taxpaj^er,  with 
respect  to  whom  determination  is  made,  first  main- 
tained the  inconsistent  position  as  to  the  item  mth 
respect  to  the  taxable  year  to  which  the  determina- 
tion relates.  In  general  this  means  that  when  an 
inconsistent  position  is  maintained  in  a  return, 
claim  for  refund,  or  petition  to  the  Board  of  Tax 
Appeals,  for  the  taxable  year  in  respect  of  which 
the  determination  is  made,  the  requisite  relation- 
ship must  exist  on  the  date  of  filing  such  document. 
The  limitation  does  not  apply  if  the  adjustment 
would  be  made  as  if  it  were  an  ordinaiy  overpay- 
ment, as  that  item  is  used  in  the  Internal  Revenue 
Code,   and  it  is   sufficient   in   such   cases   that   the 


40  Evert  L.  Hagan,  etc.,  vs. 

Exhibit  ^'B" 
(Continued) 

requisite  relationship  existed  during  the  year  the 
error  is  made." 

See  also  66  Harvard  Law  Review  225  (1952)  : 

From  the  above  as  applied  to  the  facts  in  my  case 
as  executor  of  the  estate  of  J.  A.  Hagan  it  certainly 
appears  (a)  that  there  was  a  deteimination.  And 
there  was  the  maintenance  in  said  determination  of 
an  inconsistent  position  as  regards  to  the  tax  li- 
ability of  the  El  Rey  Cheese  Company  which  varied 
from  the  lia1)ility  assumed  by  J.  A.  Hagan  when 
he  paid  the  taxes  that  are  now  asked  to  be  refunded. 
Therefore  the  govermnent  cannot  under  the  pro- 
visions of  Section  3801  of  the  Internal  Revenue 
Code  equitably  assert  the  regular  statute  of  limita- 
tions, and  the  matter  should  be  open  for  adjustment 
and  the  refund  should  be  granted. 

I  await  your  action  upon  this  matter. 

Yours  very  truly, 


EVERT  L.  HAGAN.  [31] 
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U.  S.  Treasury  Department 

Internal  Revenue  Service 

Regional  Commissioner 

1250  Subway  Terminal  Building 

417  South  Hill  Street 

Los  Angeles  13,  California 

May  20,  1954. 
In  replying  refer  to 
Ap:LA:AS-AWM 

Estate  of  James  A.  Hagan,  Deceased, 
Evert  L.  Hagan,  Administrator, 
115  North  Eastern  Avenue, 
Los  Angeles  22,  California. 

Dear  Mr.  Hagan: 

Subject:  Claim  for  Refund — Estate  of  James 
A.  Hagan,  Deceased. 
Income  Tax — ^Years  1945  and  1946. 

This  is  in  reply  to  your  letter  of  May  17,  1954, 
whereby  you  contend  that  claims  of  the  above  tax- 
payer for  the  years  1945  and  1946  be  allowed  by 
reason  that  there  has  been  a  '' determination  under 
the  income  tax  laws,"  namely,  a  decision  by  The 
Tax  Court  of  the  United  States  in  the  case  of  Evert 
L.  Hagan,  upon  which  the  operation  of  the  pro- 
visions of  Section  3801  may  be  predicated. 

Code  Section  3801  provides  for  the  mitigation  of 
the  statute  of  limitations  in  certain  cases  where,  by 
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virtue  of  a  determination  involving  a  particular 
year  of  a  particular  taxpayer,  a  correlative  adjust- 
ment should  be  made  for  another  year  or  for  a 
related  taxpayer. 

The  Tax  Court,  in  its  decision  in  the  case  of 
Evert  Leo  Hagan,  Docket  No.  27441,  ordered  and 
decided  "That  there  are  no  deficiencies  in  income 
taxes  or  penalties  due  from,  or  overpayment  due  to, 
petitioner  for  the  taxable  years  1945  and  1946." 

Your  attention  is  called  to  the  fact  that  by  the 
decision  of  The  Tax  Court  a  ''determination  was 
made  that  1945  and  1946  returns  of  Evert  Leo 
Hagan  were  accepted  as  filed.  There  was  no  finding 
that  an  inconsistent  position  had  been  taken  by 
either  Evert  L.  Hagan,  or  the  Commissioner. 

Therefore,  the  "determination"  does  not  meet  the 
requirements  of  Code  Section  3801(b),  "circum- 
stances of  Adjustment." 

Very  truly  yours, 

JOSEPH  B.  HARLACHER, 

Assistant  Regional 

Commissioner,  Appellate. 

By , 

Associate  Chief, 

Appelate  Division.  [32] 
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Office  of  the  Director  of  Internal  Revenue 

140  W.  Monroe  Street  Building 

Phoenix,  Arizona 

In  replying  refer  to: 
C:A:C:MM:ba 

Jan.  27,  1955. 

Estate  of  James  A.  Hagan,  Dec'd., 
Evert  L.  Hagan,  Administrator, 
115  Noi*th  Eastern  Avenue, 
Los  Angeles  22,  California. 

Claims  for  Refund  of  Income  Tax  for  Years  1945 
&  1946. 

This  letter  refers  to  your  claims  for  refund  of 
income  tax  in  the  amount  of  $592.04  for  1945  and 
$3,181.95  for  1946. 

In  accordance  with  the  provisions  of  section 
3772(a)(2)  of  the  Internal  Revenue  Code  this  no- 
tice of  disallowance  in  full  of  your  claim  is  hereby 
given  by  registered  mail. 

By  direction  of  the  Commissioner : 

WILSON  B.  WOOD, 

District  Director.  [33] 
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Claim 

Name  of  taxpayer  or  purchaser  of  stamps:  Evert 
L.  Hagan,  as  Administrator  of  the  estate  of 
James  A.  Hagan,  deceased. 

Street  address:  115  N.  Eastern  Avenue,  Los  An- 
geles 22,  California. 

City,  postal  zone  number,  and  State 

1.  District  in  which  return  (if  any)  was  filed : 
Phoenix,  Arizona. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year)  from : 
Jan.  1,  1946,  to  Dec.  31,  1947. 

3.  Kind  of  tax :  Income  Tax. 

4.  Amount  of  assessment,  $ ;  dates  of 

payment  Quarterly  thru  1946  &  Mar.  15,  1947. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment. 

6.  Amount  to  be  refunded:  $3,181.95, 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come, estate,  or  gift  taxes). 

The  claimant  believes  that  this  claim  should  be 
allowed  for  the  f ollomng  reasons : 

The  above  tax  was  paid  by  James  A.  Hagan  on 
account  of  income  derived  from  the  operations  of 
a  certain  cheese  manufacturing  business  known  as 
the  El  Rey  Cheese  Company.  A  recent  audit  of 
the  books  and  records  of  said  business  reveals  that 


United  States  of  America  45 

said  payment  was  in  error  in  that  said  business 
actually  sustained  a  net  operating  loss  during  said 
period. 

Further,  the  Government  has  made  a  deficiency 
determination  and  assessment  against  Evert  L. 
Hagan,  individually,  the  brother  and  general  agent 
in  fact  of  the  taxpayer  for  the  alleged  earnings  of 
said  business  for  said  taxable  period,  contending 
that  said  business  did  not  belong  to  James  A.  Hagan 
but  rather  to  Eveii;  L.  Hagan.  In  view  of  the  above 
facts,  the  said  payment  was  an  overpayment  of 
tax  by  James  A.  Hagan. 

I  declare  under  the  penalties  of  perjury  that  this 
claim  (including  any  accompanying  schedules  and 
statements)  has  been  examined  by  me  and  to  the 
best  of  my  knowledge  and  belief  is  true  and  correct. 

Dated ,  19... 

/s/  , 

Administrator  of  the  Estate  of 
James  A.  Hagan,  Deceased. 

Receipt  of  copy  acknowledged. 
[Endoi^ed] :     Filed  June  20,  1955.  [34] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  FIRST 
AMENDED  COMPLAINT  AND  NOTICE 
OF  MOTION  FOR  MORE  DEFINITE 
STATEMENT 

To :  The  Plaintiff,  Evert  L.  Hagan,  Administrator 
of  the  Estate  of  J.  A.  Hagan,  and  His  Counsel 
Jesse  A.  Hamilton: 

You  Will  Please  Take  Notice,  that  on  Monday, 
July  18,  1955,  at  9 :45  a.m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  in  Courtroom  No.  4,  before 
the  Honorable  William  Byrne,  in  the  Post  Office 
and  Courthouse  Building,  312  N.  Spring  Street,  Los 
Angeles  12,  California,  defendant  United  States  of 
America,  by  and  through  its  attorneys  herein  men- 
tioned, will  make  a  motion  to  dismiss  the  Frist 
Amended  Complaint  with  prejudice  as  detailed  in 
its  Motion  to  Dismiss  in  the  alternative  for  a  more 
definite  statement. 

Dated:     June  30,  1955. 

LAUGHLIN  E.  WATERS, 

U.  S.  Attorney; 

EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief, 
Tax  Division; 

ROBERT  H.  WYSHAK,  and 
BRUCE  I.  HOCHMAN, 

Asst.  U.  S.  Attorneys; 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  Defendant.  [36] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  FIRST  AMENDED 
COMPLAINT  AND  MOTION  FOR  A  MORE 
DEFINITE  STATEMENT 

The  defendant  incorporates  by  reference  the 
Motion  to  Dismiss  the  complaint  filed  on  May  13, 
1955.  The  Motion  to  Dismiss  the  complaint  and 
Memorandmn  of  Points  and  Authority  in  Support 
of  Motion  to  Dismiss  are  deemed  to  be  incorporated 
by  reference  in  this  present  Motion  to  Dismiss  the 
First  Amended  Complaint.  In  the  alternative  the 
defendant  moves  the  Court  to  require  the  plaintiff 
to  make  his  complaint  more  definite  and  certain  re- 
garding the  following  aspects: 

(1)  The  complaint  is  indefinite  and  uncer- 
tain in  that  it  does  not  state  when  and  where  and  by 
what  authority  the  plaintiff  qualifies  and  acts  as  the 
administrator  of  the  Estate  of  J.  A.  Hagan. 

(2)  The  complaint  is  indefinite,  vague  and  un- 
certain in  that  it  does  not  state  whether  the  plain- 
tiff, if  duly  qualified  in  acting  as  the  administrator 
of  the  Estate  of  J.  A.  Hagan,  has  the  requisite, 
authority  and  power  to  bring  this  action.  [37] 

Dated:     June  30,  1955. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Di\ision ; 
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ROBERT  H.  WYSHAK,  and 
BRUCE  I.  HOCHMAN, 

Assistant  U.  S.  Attorneys; 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  Defendant.  [38] 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  June  30,  1955.  [39] 


[Title  of  District  Court  and  Cause.] 
MINUTES  OF  THE  COURT— JULY  21,  1955 
Present:  Hon.  W.  M.  Byrne,  District  Judge. 

Proceedings : 

It  Is  Ordered  that  motion  to  dismiss  is  granted 
mth  20  days  leave  to  amend. 

Counsel  for  defendant  is  directed  to  prepare, 
serve,  and  lodge  formal  order  pursuant  to  Local 
Rule  7. 

Counsel  notified. 

JOHN  A.  CHILDRESS, 
Clerk. 

By  SEITZ, 

Deputy  Clerk.  [41] 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  17876- WB  Civil 

EVERT  L.  HAGAN,  Administrator  of  the  Estate 
of  J.  A.  Hagan, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

ORDER  GRANTING  MOTION  TO  DISMISS 

This  cause  came  on  to  be  heard  on  July  18,  1955, 
on  the  motion  of  the  defendant,  United  States  of 
America,  to  dismiss  the  First  Amended  Complaint 
in  the  above-entitled  cause  with  prejudice,  on  the 
grounds  (A)  that  this  Court  lacks  jurisdiction  over 
the  subject  matter  and  (B)  that  the  complaint  fails 
to  state  a  claim  upon  which  relief  can  be  granted; 
the  plaintiff  having  consented  to  the  granting  of  this 
motion  by  not  filing  memorandum  in  opposition  in 
accordance  with  Local  Rule  3(d),  and  by  not  ap- 
pearing at  the  hearing  to  oppose  the  motion,  and  it 
appearing  to  the  Court  that  said  motion  should  be 
granted. 

It  Is  Ordered  that  said  motion  to  dismiss  the 
First  Amended  Complaint  be  granted  and  that  the 
plaintiff,  Evert  L.  Hagan,  Administrator  of  the 
Estate  of  J.  A.  Hagan,  may  have  leave  to  amend  his 
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complaint  within  20  days  from  the  date  of  this  [42] 
order. 

Dated:     This  10th  day  of  August,  1955. 

/s/  WM.  M.  BYRNE, 

Judge. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  August  1,  1955.  [43] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:     The  United  States  of  America,  and  Laughlin 
Waters,  United  States  Attorney : 

You  and  Each  of  You  Take  Notice,  that  the 
Plaintiff  does  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
Order  of  the  above-entitled  Court  in  the  above-en- 
titled Action  dismissing  the  first  Amended  Com- 
plaint filed  herein  upon  the  Motion  to  Dismiss  filed 
herein  by  the  Defendant. 

Dated:     August  29th,  1955. 

/s/  JESSE  A.  HAMILTON, 

Attorney  for  Plaintiff.  [45] 

State  of  California, 
County  of  Los  Angeles — ss. 

Evert  L.  Hagan,  first  being  duly  sworn  deposes 
and  says:  That  he  is  the  Plaintiff  in  the  above-en- 
titled action,  and  the  party  who  is  taking  the  appeal 
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in  the  action ;  that  the  appeal  is  not  taken  for  vexa- 
tion and  delay  but  because  this  affiant  has  been  ad- 
vised by  his  attorney  that  the  appeal  has  merit ;  that 
the  appeal  is  taken  in  good  faith  by  this  affiant  in 
order  to  obtain  an  adjudication  of  his  legal  rights 
from  the  United  States  Court  of  Appeals. 
/s/  EVERT  L.  HAOAN. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August. 

[Seal]         /s/  Illegible, 

Notary  Public  in  Said  County 
and  State. 
My  commission  expires  March  15,  1957. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  30,  1955.  [46] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINT  ON  APPEAL 

The  only  contention  Plaintiff  makes  upon  this 
Appeal  is  that  the  First  Amended  Complaint  stated 
a  valid  and  good  Claim  for  Relief  or  Cause  of 
Action.  Briefly  the  whole  matter  resolves  itself  to  the 
answer  of  this  question : 

Where  during  the  years  1945  and  1946  two 
brothers  have  in  fact  been  engaged  in  a  partnership 
business,  and  one  of  the  brothers  makes  an  individ- 
ual tax  return  for  supposed  profits  from  the  busi- 
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ness  for  the  years  1945  and  1946  showing  himself  to 
be  subject  to  taxes  and  makes  a  payment  of  these 
taxes,  and  where  the  Commissioner  of  Internal  Rev- 
enue then  proceeds  to  make  a  deficiency  assessment 
against  the  other  brother  for  these  years,  and  the 
matter  of  the  deficiency  assessment  is  by  Petition 
taken  to  the  U.  S.  Tax  Court  for  redetermination  of 
the  tax  liability  for  these  years,  and  where  a  re- 
audit  of  the  partnership  books  showed  there  were 
actually  no  net  profit  for  these  years,  and  where  the 
Tax  Court  case  was  settled  by  a  stipulation,  later 
adopted  as  the  decision  of  the  Tax  Court  in  the 
matter,  to  the  effect  [48]  that  there  were  no  taxes 
due  from  the  brother  (who  had  made  no  return 
from  these  years),  and  where  the  estate  of  the  first 
brother,  who  had  made  the  erroneous  payments, 
within  the  time  allowed  by  Section  3801  of  the  In- 
ternal Revenue  Code  made  an  informal  claim  for  re- 
fund and  adjustment,  which  claim  was  not  rejected 
because  of  the  form  in  which  it  was  presented,  will 
not  the  provisions  of  Section  3801  I.R.C.  extend 
the  statute  of  limitations  for  filing  of  claims  so  that 
the  estate  of  the  brother-partner  may  claim  benefit 
of  the  "determination"  of  the  Tax  Court,  and  be  al- 
lowed to  claim  a  refimd  of  the  taxes  erroneously 
paid  for  the  years  1945  and  19461 

Dated:     Aug.  29th,  1955. 

/s/  JESSE  A.  HAMILTON, 
Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  Aug.  30, 1955.  [49] 
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[Title  of  District  Court  and  Cause.] 

REQUEST  AND  DESIGNATION  OF  POR- 
TIONS OF  THE  RECORD  FOR  APPEAL 

The  Plaintiff,  Evert  L.  Hagan,  having  filed  Notice 
of  Appeal  from  the  Order  of  Dismissal  of  the 
First  Amended  Complaint  in  the  above-entitled 
action,  hereby  requests  that  the  Clerk  of  the  above- 
entitled  Court  prepare  and  certify  the  follov^ing 
portions  of  the  record  as  the  record  on  appeal  and 
transmit  a  true  copy  of  the  following  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit : 

1.  The  First  Amended  Complaint. 

2.  The  Motion  to  Dismiss  the  First  Amended 
Complaint. 

3.  The  Minute  Order  of  the  Court  granting  the 
Motion  to  Dismiss  the  First  Amended  Complaint. 

4.  The  Judgment,  if  any  is  entered,  made  pur- 
suant to  said  order  dismissing  the  First  Amended 
Complaint. 

5.  Notice  of  Appeal. 

6.  Cost  Bond  on  Appeal. 

6a.     Statement  of  Point  on  Appeal. 

7.  Designation  of  portions  of  the  record  on  ap- 
peal. 

Dated:     Aug.  29th,  1955. 

/s/  JESSE  A.  HAMILTON, 

Attorney  for  the  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  30,  1955.  [51] 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL  AS  RE- 
QUIRED BY  RULE  73(C),  FEDERAL 
RULES  OF  CIVIL  PROCEDURE 

Whereas,  Evert  L.  Hagan,  the  plaintiff  in  the 
above-entitled  action  desires  to  give  an  undertaking 
to  secure  the  payment  of  costs  upon  appeal  in  ac- 
cordance with  the  provisions  of  Rule  73(c)  of  the 
Federal  Rules  of  Civil  Procedure. 

Now  Therefore,  we  the  undersigned  sureties,  do 
hereby  obligate  ourselves,  jointly  and  severally  to 
the  United  States  of  America  in  the  sum  of  Two 
Hundred  and  Fifty  Dollars  ($250.00)  to  secure  the 
costs  on  appeal  in  the  above  action  as  required  by 
Rule  73(c)  of  the  Federal  Rules  of  Civil  Procedure 
if  the  appeal  is  dismissed  or  the  judgment  affirmed, 
or  of  the  costs  such  as  the  Appellate  Court  may 
allow  if  the  judgment  is  modified.  And  said  sureties 
consent  and  agree  that  in  the  case  of  default  or  con- 
tumacy of  the  said  Evert  L.  Hagan  or  his  attorney, 
the  Court  may  upon  notice  to  the  said  Evert  L. 
Hagan  of  not  less  than  10  days,  proceed  summarily 
and  render  judgment  upon  this  obligation  and 
award  execution  thereon. 

Witness  our  hands  and  seals  this  29th  day  of 
August,  1955.  [53] 

/s/  GILBERT  MONCADA. 

/s/  L.  C.  McCRAY, 
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State  of  California 
County  of  Los  Angeles — ss. 

Lowry  C.  McCray  and  Gilbert  Moncada,  the 
sureties  whose  names  are  subscribed  to  the  above 
bond  for  costs  upon  appeal  under  Rule  73(c)  of 
the  Federal  Rules  of  Civil  Procedure,  each  being 
sworn,  for  himself  says:  I  am  a  resident  and  free- 
holder in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, and  am  worth  the  sum  of  the  undertaking 
specified,  as  the  penalty  thereof,  over  and  above 
all  my  just  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution.  And  the  said  sureties 
acknowledged  that  they  had  executed  the  bond  at- 
tached. 

/s/  L.  C.  McCRAY, 

/s/  GILBERT  MONCADA. 

Subscribed  and  sworn  and  acknowledged  before 
me  this  29th  day  of  August,  1955. 

/s/  [Indistinguishable], 

Notary  Public  in  Said  County 
and  State. 

My  conmiission  expires  March  15,  1957. 

Approved : 

/s/  WILLIAM  M.  BYRNE, 

Judge,  U.  S.  District  Court. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  August  31,  1955.  [54] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S      ADDITIONAL      DESIGNA- 
TION OF  RECORD  ON  APPEx\L 

Comes  Now  the  defendant-appellee  United  States 
of  America,  pursuant  to  Federal  Rule  of  Civil  Pro- 
cedure 75(a),  and  within  the  time  permitted,  des- 
ignates additional  portions  of  the  record  and  pro- 
ceedings, to  be  included  in  the  record  on  appeal  as 
follows : 

1.  The  Complaint  served  on  March  16,  1955. 

2.  Motion  to  Dismiss  filed  May  13,  1955. 

3.  Memorandum  of  Points  and  Authorities  in 
Support  of  Motion  to  Dismiss  filed  May  13,  1955. 

4.  Order  Granting  Motion  to  Dismiss  filed  June 
3,  1955. 

5.  Motion  to  Dismiss  First  Amended  Complaint 
and  Motion  for  a  More  Definite  Statement  filed 
June  30,  1955. 

6.  Order  Granting  Motion  to  Dismiss  filed  Au- 
gust 10,  1955.  [56] 

7.  Defendant's  Additional  Designation  of  Rec- 
ord on  Appeal. 

Dated  ,  1955. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant   United    States  At- 
torney, Chief,  Tax  Division ; 
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BRUCE  I.  HOCHMAN, 

Assistant  United  States 
Attorney. 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  Defendant-  Ap- 
pellee, U.  S.  of  America. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  Sept.  9,  1955.  [57] 


United  States  District  Court 

For  the  Southern  District  of  California 

Central  Division 

No.  17876- WB  Civil 

EVERT  L.  HAGAN,  Administrator  of  the  Estate 
of  J.  A.  Hagan, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  defendant's  motion  to  dismiss  the  first 
amended  complaint  for  want  of  jurisdiction  over 
the  subject  matter  and  for  failing  to  state  a  claim 
upon  which  relief  can  be  granted  having  been  heard 
on  July  18,  1955,  and  an  order  entered  herein  on 
August  10,  1955,  granting  the  motion  and  granting 
the  plaintiff.  Evert  L.  Hagan,  Administrator  of  the 
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Estate  of  J.  A.  Hagan,  20  days  within  which  to 
amend  his  complaint  and  said  amendment  not  hav- 
ing been  filed  within  the  time  prescribed,  now  on 
motion  of  Laughlin  E.  Waters,  United  States  At- 
torney, Edward  R.  McHale,  Assistant  United 
States  Attorney,  Chief,  Tax  Division,  and  Bruce  I. 
Hochman,  Assistant  United  States  Attorney,  attor- 
neys for  the  defendant. 

It  Is  Hereby  Adjudged  and  Decreed  that  the 
above  entitled  action  be  and  it  hereby  is  dis- 
missed [59]  for  want  of  jurisdiction  of  the  subject 
matter  and  for  not  stating  a  claim  upon  which  re- 
lief may  be  granted;  that  this  dismissal  is  not  to 
operate  as  an  adjudication  on  the  merits;  that  the 
plaintiff  take  nothing  by  virtue  of  the  complaint; 
and  that  the  defendant  have  its  costs  in  the  amount 
of  $35.00  to  be  taxed  by  the  Clerk  of  the  Court. 

Dated:  October  12,  1955. 

/s/  WILLIAM  M.  BYRNE, 

United  States  District  Judge. 
Presented  by: 

/s/  BRUCE  I.  HOCHMAN, 

Assistant  United  States 
Attorney. 

Affidavit  of  service  by  mail  attached. 

Lodged:     Oct.  3,  1955. 

[Endorsed]:     Filed,  entered  Oct.  12,  1955.  [60] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLEEK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  61,  contain  the  original 

Complaint ; 

Notice  of  Motion  to  Dismiss,  etc. ; 

Order  Granting  Motion  to  Dismiss; 

First  Amended  Complaint ; 

Notice  of  Motion  to  Dismiss  First  Amended 
Complaint,  etc.  ; 

Order  Granting  Motion  to  Dismiss; 

Notice  of  Appeal; 

Statement  of  Point  on  Appeal; 

Request  &  Designation  of  Portions  of  Rec- 
ord, etc.; 

Defendant's  Additional  Designation  of  Rec- 
ord on  Appeal; 

Judgment ; 

and  a  full,  true  and  correct  copy  of  the  Minutes 
of  the  Court  for  July  21,  1955,  and  Cost  Bond  on 
Appeal,  in  the  above-entitled  cause,  constitute  the 
transcript  of  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  in  said 
cause. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  the  sum  of  which 
has  been  paid  by  appellant. 
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Witness  my  hand  and  the  seal  of  said  District 
Court,  this  28th  day  of  November,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 

By  /s/  CHARLES  E.  JONES, 
Deputy. 
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ORDER  EXTENDING  TIME  IN  WHICH 
TO  FILE  NOTICE  OF  APPEAL 

Pursuant  to  Motion  of  Plaintiff  requesting  an 
order  extending  time  in  which  to  file  Notice  of  Ap- 
peal properly  noticed  for  hearing  on  January  6, 
1956,  and  heard  by  the  Court  on  that  date,  all  par- 
ties to  this  action  being  represented  by  their  respec- 
tive counsel  of  record,  and  good  cause  appearing 
therefore  under  Rule  73(a). 

It  Is  Hereby  Ordered  that  plaintiff  may  have 
to  and  including  the  9th  day  of  January,  1956,  in 
which  to  file  Notice  of  Appeal  from  the  judgment 
entered  in  this  action  on  October  12,  1955. 

Dated :  January  9,  1956. 

/s/  WILLIAM  M.  BYRNE, 

Judge  of  the  District  Court. 
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Approved  as  to  form  January  9,  1956. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney. 

By  /s/  EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  Jan.  9,  1956. 
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NOTICE  OF  APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
and  to  the  United  States  of  America,  and  to 
Its  Attorney,  Laughlin  E.  Waters,  United 
Attorney : 

Please  take  notice  that  plaintiff.  Evert  L.  Hagan, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment  en- 
tered and  docketed  in  this  action  on  October  12, 1955. 

/s/  JESSE  A.  HAMILTON, 
Attorney  for  Plaintiff. 

Receipt  of  copies  acknowledged. 
[Endorsed] :     Filed  Jan.  9,  1956. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  RECORD  UPON  APPEAL 

It  is  hereby  stipulated  between  plaintiff  and  de- 
fendant, through  their  respective  counsel  of  record, 
as  follows: 

1.  That  the  following  documents  be  added  to 
and  made  a  part  of  the  record  on  appeal  in  this 
action : 

A.  The  order  of  the  Court  made  January  9, 1956, 
extending  time  in  which  to  file  Notice  of  Appeal. 

B.  Plaintiff's  Notice  of  Appeal  filed  January  9, 
1956. 

C    This  Stipulation. 

2.  That  the  foregoing  items  and  the  record  on 
appeal  now^  in  the  hands  of  the  Clerk  of  the  Ninth 
Circuit  Court  of  Appeals  shall  constitute  the  record 
on  appeal  in  this  action  to  the  Ninth  Circuit  Court 
of  Appeals. 

Dated:  January  9,  1956. 

/s/  JESSE  A.  HAMILTON, 
Attorney  for  Plaintiff, 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

By  /s/  EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  Jan.  9,  1956. 
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[Endorsed]:  No.  14957.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Evert  L.  Hagan, 
Administrator  of  the  Estate  of  J.  A.  Hagan,  de- 
ceased, Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California  Central  Division. 

Piled  November  30th,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  14957 

EVERT  L.  HAGAN,  Admin,  of  the  Estate  of  J.  A. 
HAGAN, 

Plaintiff -Appellant, 

vs. 
UNITED  STATES  OF  AMERICA, 

Defendant- Appellee. 

ADOPTION  BY  THE  APPELLANT  OF  THE 
STATEMENT  OF  POINTS  ON  APPEAL 
AND  DESIGNATION  OF  THE  RECORD 
ON  APPEAL  HERETOFORE  APPEAR- 
ING IN  THE  TYPEWRITTEN  TRAN- 
SCRIPT OF  THE  RECORD 

Comes  now  the  Appellant  in  the  above-referred 
appeal,  appearing  in  propria  persona,  and  hereby 
signifies  to  the  Court  that  he  adopts  for  the  pur- 
poses of  this  appeal  the  Statement  of  Points  on 
Appeal  and  Designation  of  the  Record  as  is  now 
contained  in  the  typewritten  transcript  of  the  rec- 
ord upon  appeal,  to  the  same  manner  and  with  the 
same  eff'ect  as  if  the  same  had  been  prepared  in  ac- 
cordance with  Rule  of  Court  17(6) , 

Dated:  December  3rd,  1955. 

/s/  EVERT  L.  HAGAN, 
Appellant. 

[Endorsed] :     Filed  Dec.  16,  1955. 
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[Title  of  District  Court  of  Appeals  and  Cause.] 

APPELLEE'S  ADDITIONAL  DESIGNATION 
OP  RECOED  ON  APPEAL  NECESSARY 
TO    BE    CONSIDERED    AND    PRINTED 

Pursuant  to  Rule  17(6)  of  this  Court,  appellee 
hereby  designates  as  necessary  to  be  considered  and 
printed  for  the  record  on  appeal  the  contents  of  its 
additional  designation  of  record  on  appeal  filed  in 
the  District  Court,  as  if  set  forth  in  haec  verba 
here,  and  in  addition,  the  following: 

(1)  Judgment  entered  on  October  12,  1955; 

(2)  This  designation. 

Dated:  This  22nd  day  of  December,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

EDWARD  R.  McHALE, 

Assistant  United   States  At- 
tor.  Chief,  Tax  Division, 

BRUCE  L  HOCHMAN, 

Assistant  United  States 
Attorney. 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  Appellee. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  Dec.  24,  1955. 
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No.  14957 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Evert  L.  Hagan,  Administrator  of  the  Estate  of  J.  A. 
Hagan,  Deceased, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  District  Court  did  not  render  an  opinion  in  granting 
the  motion  to  dismiss  first  amended  complaint. 

Jurisdiction. 

This  appeal  involves  federal  income  taxes  for  the  years 
1945  and  1946.  Jurisdiction  of  the  District  Court  was 
claimed  by  the  administrator  to  be  conferred  by  28  U.  S. 
C,  Section  1346  [R.  19].  After  motion  of  the  United 
States  to  dismiss  the  administrator's  first  amended  com- 
plaint for  want  of  jurisdiction  over  the  subject  matter  and 
for  failing  to  state  a  claim  upon  which  relief  could  be 
granted   [R.  47],  judgment  was  entered  on  October  12, 
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1955  [R.  58]  dismissing  the  first  amended  complaint  [R. 
19-45].  On  January  9,  19S6,  and  within  the  time  allowed 
the  administrator  by  the  District  Court's  order  extending 
time  in  which  to  file  notice  of  appeal  [R.  60],  notice  of 
appeal  was  filed  [E^  61].  Jurisdiction  is  conferred  on  this 
Court  by  28  U.  S.  C,  Section  1291. 

Question  Presented. 

Whether  the  District  Court  erred  in  dismissing  the  first 
amended  complaint  where  the  complaint  did  not  show  that 
claims  for  refund  were  filed  within  the  time  Hmitations 
provided  by  Section  322  or  Section  3801  of  the  Internal 
Revenue  Code  of  1939,  and  where  the  complaint  showed 
that  there  had  not  been  a  determination  that  resulted  in 
a  "Circumstance  of  Adjustment"  under  Section  3801  of 
the  Code. 

Statutes  and  Regulations  Involved. 

The  pertinent  statutes  and  Regulations  will  be  found  in 
the  Appendix,  infra. 

Statement. 

The  District  Court  granted  the  motion  of  the  United 
States  to  dismiss  the  first  amended  complaint  [R.  57-58]. 
From  this  judgment  the  taxpayer  now  appeals   [R.  61]. 

The  first  amended  complaint  alleged  in  substance  as 
follows : 

This  action  is  one  to  recover  income  taxes  erroneously 
and  illegally  assessed  and  collected  [R.  19-20]. 

Evert  L.  Hagan,  a  citizen  of  the  United  States,  is  the 
duly  qualified  and  acting  administrator  of  the  estate  of 
J.  A  Hagan  [R.  19]. 
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J.  A.  Hagan,  doing  business  as  the  El  Rey  Cheese  Com- 
pany, on  March  IS,  1946,  made  a  return  for  the  calendar 
year  1945  and  on  March  15,  1947,  made  a  return  for  the 
calendar  year  1946  for  federal  income  taxes,  showing 
$592.04  and  $3,181.95,  respectively,  for  taxes  due.  Each 
amount  was  remitted  with  the  return  to  the  Collector  of 
Internal  Revenue  at  Phoenix,  Arizona  [R.  20,  23-24]. 

There  existed  between  J.  A.  Hagan  and  his  brother. 
Evert  L.  Hagan,  a  partnership  in  the  El  Rey  Cheese 
Company  [R.  20,  24]. 

On  January  9,  1950,  the  Commissioner  of  Internal  Rev- 
enue filed  a  notice  of  jeopardy  delinquent  tax  assessment 
against  Evert  L.  Hagan  for  the  years  1945  and  1946 
claiming  deficiencies  based  upon  the  alleged  net  income  of 
the  El  Rey  Cheese  Company  [R.  21,  24]. 

A  re-audit  of  the  books  of  the  El  Rey  Cheese  Company 
for  the  years  1945  and  1946  showed  that  there  was  no 
net  income  on  account  of  the  operations  of  the  company 
for  these  years   [R.  21,  24-25]. 

Evert  L.  Hagan  timely  filed  a  petition  in  the  United 
States  Tax  Court  for  redetermination  of  his  tax  liabilities 
for  the  years  1945  and  1946  [R.  21,  24]. 

By  stipulation  it  was  agreed  there  was  no  tax  liability 
upon  Evert  L.  Hagan  for  the  years  1945  and  1946  on 
account  of  the  net  income  arising  out  of  the  operation  of 
the  El  Rey  Cheese  Company.  The  stipulation  was  adopted 
by  the  Tax  Court  in  entering  its  decision  on  January  19, 
1953,  disposing  of  the  case  and  determining  that  there  was 
no  tax  liability  upon  Evert  L.  Hagan  [R.  21,  25]. 

The  stipulation  and  the  decision  of  the  Tax  Court  con- 
stituted a  determination  under  Section  3801  of  the  Internal 
Revenue   Code;   the   effect   thereof   was   to   allow   J.   A. 
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Hagan,  partner  of  Evert  L.  Hagan,  to  daim  a  refund  for 
an  adjustment,  correction  and  refund,  notwithstanding 
the  fact  that  the  ordinary  period  Hmitation  for  claiming 
had  run  [R.  21-22,  25]. 

Qn  September  6,  1952,  appellant-administrator  filed  with 
the  Collector  of  Internal  Revenue  at  Phoenix,  Arizona,  a 
claim  for  refund  for  $592.04,  plus  interest,  and  for 
$3481.95,  plus  interest,  for  the  taxes  paid  in  1945  and 
1946,  respectively.  [Copies  of  these  claims  are  made  a 
part  of  this  complaint,  Exs.  A  and  D.]  [R.  22,  25-26y 
28-29,  44-45.] 

In  December  of  1953,  the  representatives  of  the  Govern- 
ment corresponded  with  the  administrator  and  indicated 
they  were  going  to  reject  the  claims ;  thereafter  on  Decem- 
ber 10,  1953,  administrator  called  attention  to  the  deter- 
mination of  the  Tax  Court.  In  the  months  of  April  and 
May  1954  there  were  conferences  and  correspondence  fol- 
lowing up  the  contention  of  the  administrator  that  the  de- 
termination of  the  Tax  Court  constituted  a  determination 
under  Section  3801  of  the  Internal  Revenue  Code.  [This 
correspondence  is  incorporated  into  the  complaint  as  Ex. 
B.J     [R.  22,  26,  30-42.] 

The  correspondence  and  conferences  which  were  initi- 
ated in  December,  1953,  constituted  informal  claims  for 
refund  under  Section  3801  of  the  Internal  Revenue  Code 
and  the  representatives  of  the  Government  accepted  them 
as  such  and  dealt  with  the  claims  made  in  this  manner  the 
same  as  if  they  had  been  formally  presented.  They  pur- 
ported to  rule  upon  the  merits  of  the  claims  and  did  not 
reject  the  claims  because  of  the  form  in  which  they  were 
presented  [R.  22-23,  26]. 

The  demands  for  refund  have  been  refused  by  the  Gov- 
ernment [Ex.  C;  R.  43;  23,  26-27]. 
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Exhibits  A  and  D  to  the  administrator's  first  amended 
complaint  are  claims  for  refund  for  the  years  1945  and 
1946,  and  are  allegedly  dated  September  6,  1952.  The 
reasons  set  forth  in  support  of  the  claims  were  that  an 
audit  of  the  books  of  the  El  Rey  Cheese  Company  revealed 
that  the  business  sustained  a  net  operating  loss,  and  also 
that  a  deficiency  determination  and  assessment  had  been 
made  against  Evert  L.  Hagan,  the  brother  and  general 
agent  in  fact  of  the  taxpayer-decedent  for  the  alleged  earn- 
ings of  the  business  on  the  grounds  that  the  business  did 
not  belong  to  James  A.  Hagan  but  rather  to  Evert  L. 
Hagan  [R.  28-29,  44-45]. 

Exhibit  B  sets  forth  a  letter  dated  December  10,  1953, 
in  which  the  administrator  refused  to  sign  a  claim  with- 
drawal  form,   stating    [R.   30-31] : 

You  no  doubt  aware,  or  can  become  aware,  that  the 
government  by  stipulation  agreed  to  a  decision  that 
has  been  entered  by  the  United  States  Tax  Court  in 
Docket  #27441  adjudged  that  I  was  not  personally 
liable  for  any  taxes  for  these  years.  My  brother's 
liability  as  associate  or  partner  could  be  no  greater 
than  mine.  Therefore  if  I  owed  nothing  then  he 
overpaid.  This  decision  was  entered  January  19, 
this  year. 

Additionally,  Exhibit  B  sets  forth  a  letter  dated  May  17, 
1954,  to  the  Regional  Commissioner,  Internal  Revenue 
Service,  in  which  the  administrator  stated  in  part  [R. 
33-34] : 

Pursuant  to  our  conference  of  April  23rd,  1954, 
I  have  had  my  attorney  look  into  the  question  of 
whether  or  not  the  statute  of  limitations  acted  as  a 
bar  to  the  above-described  claim.  After  somewhat 
conclusive  study  it  is  his  opinion  that  the  bar  of  the 


.Statute  of  Limitations  is  removed  %  the  eSect  of 
Section  3801,  Internal  Revenue  Code.  The  facts  will 
show  that  though  no  formal  partnership  had  been 
entered  into  between  myself  and  J.  A.  Hagan  in  the 
operation  of  the  El  Rey  Cheese  Company  that  in 
effect  it  was  a  family  partnership,  and  other  courts 
have  on  a  full  review  of  the  facts  in  effect  so  held. 
This  being  so  the  effect  of  the  determination  with 
regard  to  my  tax  liabiHty  during  the  years  1945  and 
1946  when  this  relationship  existed  would  have  the 
effect  of  allowing  for  an  adjustment  in  face  of  the 
regular  Statute  of  Limitations. 

Also  included  in  Exhibit  B  is  a  letter  dated  May  20, 
1954,  from  the  Regional  Commissioner,  Internal  Revenue 
Service,  in  which  the  administrator  is  informed  relative 
to  the  refund  claims  for  the  years  1945  and  1946  that  the 
"determination"  of  the  Tax  Court  did  not  meet  the  require- 
ments of  Code  Section  3801(b),  "Circumstances  of  Ad- 
justment."    [R.  41-42.] 

The  Government  moved  the  court  to  dismiss  the  first 
amended  complaint  on  the  grounds  that  the  ^court  ilacked 
jurisdiction  over  the  subject  matter  and  that  the  first 
amended  complaint  failed  to  state  a  claim  upon  which  relief 
could  be  granted   [R.   16-18,  47-48]. 

An  order  granting  the  motion  to  dismiss  was  made  on 
Atigust  10,  1955  [R.  49-50],  and  the  administrator  ap- 
peals from  the  judgment  which  was  entered  on  this  order 
on  October  12,  1955    [R.  57-58]. 
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Summary  of  Argument. 

1.  In  order  for  the  administrator  to  maintain  this 
action,  it  is  necessary  that  a  claim  for  refund  have  been 
timely  filed,  and  that  the  claim  set  forth  the  grounds  upon 
which  the  cause  of  action  in  this  Court  is  based.  Under 
Section  322(b)  of  the  Internal  Revenue  Code  of  1939, 
generally  applicable  to  refund  claims,  it  was  necessary  for 
the  administrator  to  file  a  claim  within  three  years  from 
March  15,  1946,  and  March  15,  1947,  the  dates  on  which 
returns  were  filed  and  taxes  paid.  This  was  not  done 
since  the  complaint  alleges  that  the  claims  first  filed  were 
dated  September  6,  1952. 

The  administrator,  however,  contends  that  Section  3801 
of  the  Code  applies  in  this  case  in  mitigation  of  the  effect 
of  the  limitations  prescribed  in  Section  322.  While  it  is 
the  Government's  position  that  Section  3801  does  not 
apply,  even  assuming  that  it  does,  the  administrator  has 
failed  to  file  a  claim  for  refund  within  the  time  required 
by  that  section,  which  would  be  January  19,  1954.  The 
first  time  that  the  administrator  made  any  reference  to 
Section  3801  (and  it  is  not  conceded  that  even  then  a  valid 
claim  for  refund  was  made)  was  on  May  17,  1954.  This 
was  not  timely.     The  formal  claims  dated  September  6, 

1952,  and  the  alleged  informal  claim  dated  December  10, 

1953,  all  failed  to  set  forth  Section  3801  as  a  grounds 
for  recovery  and  all  failed  to  set  forth  facts  under  which 
Section  3801  would  apply.  Since  the  formal  claim  and 
the  letter  of  December  10,  1953,  were  not  based  upon  the 
same  cause  of  action  upon  which  the  alleged  claim  of  May 


17,  1954,  was  set  forth,  they  may  not  be  amended  by  the 
later  claim.  It  has  been  held  by  the  Supreme  Court  that 
a  claim  based  upon  one  cause  of  action  might  not  be 
amended  by  a  claim  based  upon  a  second  and  separate  cause 
of  action  where  the  later  claim  is  barred  by  the  statute 
of  limitations.  Also,  the  contention  of  the  administrator 
that  the  Commissioner,  by  purportedly  ruling  on  the  merits 
of  the  administrator's  claims  under  Section  3801,  has 
waived  the  usual  requirements  for  refund  claims  is  not 
supported  by  case  law.  While  the  Commissioner  might 
waive  procedural  requirements  of  the  Regulations,  he  does 
not  have  the  authority  to  waive  the  statutory  mandate 
that  a  claim  setting  forth  the  cause  of  action  must  be 
timely  filed. 

Since  the  administrator  has  failed  to  allege  a  timely 
filing  of  a  claim  for  refund,  and  this  requirement  of  Con- 
gress is  jurisdictional  in  nature,  the  District  Court  was 
correct  in  granting  the  motion  of  the  United  States  to  dis- 
miss the  complaint. 

2.  In  addition,  the  complaint  clearly  fails  to  meet 
the  specific  requirements  of  Section  3801  and  thus  that 
section  is  not  applicable.  In  order  for  the  administrator 
to  avail  himself  of  the  benefits  of  Section  3801,  it  is 
incumbent  that  he  fit  precisely  within  its  framework. 

The  decision  of  the  Tax  Court  stated  only  that  Evert 
L.  Hagan  was  not  liable  for  income  taxes  for  the  years 
1945  and  1946.  It  did  not  state  the  grounds  upon  which 
it  based  this  determination,  and  it  is  submitted  that  this 
is  not  the  type  of  a  "determination"  which  is  required  by 


Section  3801(a)(1)(B).  Also,  it  is  not  possible  to  ascer- 
tain from  the  so-called  determination  of  the  Tax  Court 
whether  or  not  the  Tax  Court  adopted  a  position  main- 
tained by  the  Commissioner  which  was  inconsistent  with 
the  erroneous  inclusion  of  net  income  as  is  required  by 
subsection  (b).  The  decision  of  the  Tax  Court,  in  ad- 
dition to  meeting  the  two  above  discussed  requirements, 
must  also,  according  to  subsection  (b)(1)  require  the  in- 
clusion in  gross  income  of  an  item  which  was  erroneously 
included  in  the  gross  income  of  a  related  taxpayer.  Ob- 
viously, there  was  not  such  a  requirement  in  the  case  at 
bar.  On  the  contrary,  it  was  specifically  decided  that 
Evert  L.  Hagan  was  not  deficient  in  his  taxes  for  the 
years  1945  and  1946  and  the  effect  of  this  decision  was 
that  he  was  not  required  to  include  any  items  at  all  within 
his  gross  income.  It  can  therefore  be  seen  that  the  situa- 
tion herein  does  not  meet  the  specific  conditions  under 
which  Section  3801  becomes  applicable.  Since  Section 
3801  does  not  apply  to  mitigate  the  effect  of  the  statute 
of  limitations  as  prescribed  in  Section  322,  the  adminis- 
trator's claims  are  barred  by  his  failure  to  file  claims  for 
refund  within  the  time  allowed  by  Section  322  of  the 
Code. 

Therefore,  it  is  submitted  that  the  judgment  of  the  Dis- 
trict Court  dismissing  the  administrator's  first  amended 
complaint  was  correct  and  should  be  afiirmed. 
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ARGUMENT 

T. 

The  District  Court  Did  Not  Have  Jurisdiction  Ov«r 
This  Action  Since  the  First  Amended  Complaint 
Failed  to  Allege  the  Filing  of  Claims  for  Refund 
Within  the  Time  Limitations  Provided  by  Section 
322  or  Section  3801  of  the  Internal  Revenue  Code 
of  1939, 

In  order  for  the  administrator  to  maintain  this  action, 
it  is  necessary  that  a  claim  for  refund  have  been  timely 
filed  (Noland  v.  Westover,  172  F.  2d  614  (C.  A.  9th), 
certiorari  denied,  337  U.  S.  938),  and  that  the  claim  set 
forth  the  grounds  upon  which  the  cause  of  action  in  this 
Court  is  based  {Vica  Co.  v.  Commissioner,  159  F.  2d  14.8' 
(C.  A.  9th),  certiorari  denied,  331  U.  S.  833). 

Section  7422(a)  of  the  Internal  Revenue  Code  of  1954 
(Appendix,  infra)  provides  that  no  suit  or  proceeding 
shall  be  maintained  in  any  court  for  the  recovery  of  any 
internal  revenue  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected,  until  a  claim  for  refund  or 
credit  has  been  duly  filed.  The  allegations  of  the  first 
amended  complaint,  hereafter  referred  to  as  "complaint", 
show  that  there  was  not  in  this  instance  a  timely  filing  of 
a  valid  claim  for  refund. 

Section  322(b)  of  the  Internal  Revenue  Code  of  1939* 
(Appendix,  infra),  which  is  applicable  to  the  question  of 
filing  of  claims  for  refund  (other  than  claims  arising  under 
Section  3801  of  the  Code),  provides  that  a  claim  must  be 
filed  within  three  years  from  the  time  the  return  was  filed 
by  the  taxpayer  or  within  two  years  from  the  time  the 


^References  to  "Code"  or  "Internal  Revenue  Code"  refer  to  the 
Internal  Revenue  Code  of   1939  unless  otherwise  noted. 
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tax  was  paid,  whichever  period  expires  the  later.  The 
complaint  (paragraph  IV  of  the  first  cause  of  action 
and  paragraph  II  of  the  second  cause  of  action)  alleges 
that  returns  were  filed  and  payments  made  on  March 
15,  1946,  and  on  March  15,  1947  [R.  20,  23-24]. 
Thus,  under  Section  322,  to  be  eligible  for  a  refund,  claims 
must  have  been  filed  within  three  years  or  no  later  than 
March  15,  1949,  and  March  15,  1950.  Yet  the  com- 
plaint (paragraphs  V  and  III)  alleges  that  the  claims  were 
first  filed  on  September  6,  1952  [R.  22,  25].  Patently, 
the  requirements  of  Section  322(b)  have  not  been  met 
and  the  administrator  did  not  timely  file  his  claims  for  re- 
fund under  that  section. 

The  administrator  contends,  however,  that  Section  3801 
of  the  Code  (Appendix,  infra)  applies  in  this  case  to  miti- 
gate the  efifect  of  the  limitations  prescribed  in  Section  322. 
While  the  second  point  of  argument  of  the  United  States 
will  show  that  the  complaint  does  not  state  a  situation 
which  falls  under  Section  3801  for  several  reasons,  for 
the  purposes  of  argument  only  it  will  be  assumed  that 
Section  3801  is  applicable.  Even  then,  it  is  submitted,  a 
claim  for  refund  was  not  timely  filed.  Section  3801(c) 
provides  that  an  adjustment  for  overpayment  may  be 
made  as  if  on  the  date  of  the  determination  one  year 
remained  before  the  expiration  of  the  periods  of  limi- 
tation upon  filing  claims  for  refund.  Since  the  admin- 
istrator has  alleged  that  a  determination  within  the  mean- 
ing of  Section  3801  took  place  on  January  19,  1953 
[R.  21,  25],  it  then  follows  that  a  claim  for  refund,  to 
be  timely  filed,  must  have  been  made  on  or  prior  to  Janu- 
ary 19,  1954.  It  is  clear  from  the  complaint  that  the 
claim  for  refund  under  Section  3801,  if  one  was  made  at 
all;  was  not  made  until  the  administrator's  letter,  dated 
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May  17,  1954,  and  thus  was  without  the  time  prescribed 
by  the  statute.^ 

The  first  mention  by  the  administrator  of  a  cause  of 
action  based  on  Section  3801  took  place  on  May  17,  1954, 
in  his  letter  to  the  Regional  Commissioner  [R.  33-40].  The 
more  or  less  formal  claims^  filed  on  September  6,  1952 
[R.  22,  25-26],  prior  to  the  alleged  determination  under 
Section  3801,  can  not  serve  as  claims  for  refund  under 
that  section  as  they  in  no  manner  set  forth  Section  3801 
or  facts  based  on  that  section  as  grounds  for  recovery. 
Besides  the  formal  requisites  of  the  claim,  it  is  necessary 
for  the  administrator  to  set  forth  the  specific  facts  upon 
which  he  bases  his  contention  that  Section  3801  is  ap- 
plicable. Thus,  in  the  instant  case  the  administrator  would 
first  have  to  claim  that  Section  3801  applies;  then  that 
there  had  been  a  determination  within  the  meaning  of  the 
section;  that  the  Commissioner  had  taken  an  inconsistent 
position;  that  the  inconsistency  of  the  Commissioner  has 
resulted  in  one  of  the  "Circumstances  of  Adjustment" 
set  forth  by  the  section;  and  that  the  taxpayer-decedent 
and  Evert  L.  Hagan  were  "related  taxpayers"  within  the 
meaning  of  the  section.  It  is  clear  that  this  could  not 
have  been  done,  and  was  not  done  in  fact,  in  the  claims  of 
September  6,   1952,  which  was  prior  to  the  Tax  Court 


^It  is  doubtful  that  any  valid  claim  at  all  for  refund  under  Section 
3801  was  made.  The  purported  claims  which  the  taxpayer  sets 
forth  in  Exhibits  A,  B,  and  D  to  his  complaint  [R.  28-42,  44-45] 
fail  to  meet  the  requirements  of  Regulations  111,  Section  29.322-3 
(Appendix,  infra),  in  many  respects.  The  statements  of  grounds 
and  facts  were  not  verified  by  the  requisite  written  declaration  that 
they  were  made  under  the  penalties  of  perjury.  There  were  not 
annexed  to  the  claims  the  required  certified  copies  of  letters  of  ad- 
ministration. And  the  letters  of  December  10,  1953,  and  May  17, 
1954,  were  not  in  the  form  specified  by  the  Regulations. 

^See  footnote  2,  supra. 
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determination  of  January  19,  1953.  This  Court  has  held 
that  a  claim  for  refund  must  contain  an  adequate  state- 
ment of  the  taxpayer's  contentions  (Vica  Co.  v.  Commis- 
sioner, supra)  and  in  this  case  there  has  been  no  such  state- 
ment. In  addition,  a  reading  of  the  letter  dated  December 
10,  1953,  from  the  administrator  to  the  Audit  Division 
of  the  Internal  Revenue  Service  [R.  30-31]  shows  that  it 
can  not  serve  as  a  valid  claim  for  refund  since  it,  as  all 
the  other  previous  correspondence  in  this  matter,  failed 
completely  to  set  forth  the  grounds  upon  which  a  recovery 
under  Section  3801  might  be  based.  The  letter  of  Decem- 
ber 10  did  nothing  to  apprise  the  Internal  Revenue  Service 
that  the  administrator  was  claiming  that  Section  3801 
of  the  Code  applied.  Indeed,  there  was  no  hint  that 
the  administrator  was  claiming  that  he  fell  within  the 
mitigating  provisions  of  Section  3801  until  his  letter 
of  May  17,  1954  [R.  33-40],  in  which  he  quite  clearly 
set  forth  his  position  in  this  respect.  However,  if  a  re- 
covery was  to  be  made  under  Section  3801,  it  was  in- 
cumbent upon  the  administrator  to  file  his  claim  for  re- 
fund by  January  19,  1954.  It  thus  follows  that  the  letter 
of  May  17th  of  that  year  could  not  in  any  event  serve 
as  a  timely  claim  for  refund. 

That  the  letter  of  May  17th,  which  was  not  a  timely 
claim,  could  not  serve  as  an  amendment  of  the  letter  of 
December  10,  1953,  is  clear  from  the  many  decisions  in 
this  respect.  The  first  formal  claims  [R.  28-29,  44-45] 
and  the  letter  of  December  10,  1953  [R.  30-31],  were  not 
based  upon  a  cause  of  action  arising  out  of  Section  3801 
of  the  Code.  The  letter  of  May  17,  1954,  which  the  ad- 
ministrator contends  to  be  a  valid  informal  claim,  was 
based  upon  a  cause  of  action  arising  under  Section  3801. 
It  has  been  held  that  a  claim  based  upon  one  cause  of  ac- 
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tion  might  not  be  amended  by  a  claim  based  upon  a  second 
and  separate  cause  of  action  where  the  later  claim  is  barred 
by  the  statute  of  limitations.  United  States  v.  Andrews, 
302  U.  S.  517;  United  States  v.  Garbutt  Oil  Co.,  302  U.  S. 
528.  The  administrator's  attempt  to  alter  by  amend- 
ment the  cause  of  action  out  of  which  he  claimed  to  be 
entitled  to  a  refund  is  clearly  proscribed  by  the  holdings 
of  the  Supreme  Court  in  the  Andrews  and  Garbutt  Oil 
cases,  supra,  and  it  is  therefore  submitted  that  since  the 
letter  of  May  17,  1954,  may  not  serve  to  amend  the  in- 
formal letter  dated  December  10,  1953,  which  the  admin- 
istrator contends  to  be  a  claim,  the  complaint  on  its  face 
shows  that  if  any  claim  for  refund  under  Section  3801 
was  made  at  all  it  was  not  timely  filed  by  January  19, 
1954. 

It  is  contended  by  the  administrator  that  the  Com- 
missioner, by  letter  of  May  20,  1954  [R.  41,  42],  has  pur- 
portedly ruled  on  the  merits  of  the  administrator's  claims 
under  Section  3801  and  has  therefore  waived  the  usual 
requirements  for  refund  claims.  While  there  is  some 
case  authority  for  the  proposition  that  the  Commissioner 
might,  by  a  consideration  of  the  merits,  waive  any  pro- 
cedural requirements  of  his  Regulations,  there  is  likewise 
ample  authority  for  the  point  that  the  Commissioner  can 
not  waive  the  statutory  mandate  that  a  claim  setting  forth 
the  cause  of  action  must  be  timely  filed.  In  the  Garbutt 
Oil  Co.  case,  supra,  the  Supreme  Court  held  that  the  Com- 
missioner was  without  power  to  waive  the  bar  of  the 
statute  of  limitations  against  a  claim  for  a  tax  refund. 
In  that  case  the  Supreme  Court  considered  the  same  argu- 
ment advanced  by  the  administrator  in  the  case  at  bar, 
namely,  that  although  an  attempted  amendment  of  a 
claim  was  not  timely,  the  Commissioner  waived  the  time 
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requirement  by  considering  the  case  on  its  merits.     The 
Court  clearly  rejected  this  contention  and  stated  (p.  533)  : 

The  argument  confuses  the  power  of  the  Com- 
missioner to  disregard  a  statutory  mandate  with  his 
undoubted  power  to  waive  the  requirements  of  the 
Treasury  regulations.  The  distinction  was  pointed 
out  in  United  States  v.  Memphis  Cotton  Oil  Co.,  288 
U.  S.  62,  71,  wherein  it  was  said:  "The  line  of  divi- 
sion must  be  kept  a  sharp  one  between  the  function 
of  a  statute  requiring  the  presentation  of  a  claim 
within  a  given  period  of  time,  and  the  function  of 
a  regulation  making  provision  as  to  form.  The  func- 
tion of  the  statute,  like  that  of  limitations  generally, 
is  to  give  protection  against  stale  demands.  The  func- 
tion of  the  regulation  is  to  facilitate  research." 

Thus,  it  can  be  seen  that  in  the  instant  case,  while  the 
Commissioner  might  have  waived  the  formal  requisites 
of  the  Treasury  Regulations  for  refund  claims  (although 
it  is  not  conceded  that  he  did  so  in  this  case),  he  did  not 
have  the  power  to  waive  the  necessity  of  making  a  claim 
for  refund  on  the  cause  of  action  in  question  within  the 
time  period  required  by  statute/  Since  no  claim  for  re- 
fund based  on  Section  3801  of  the  Code  was  filed  within 
the  one  year  period  required  by  that  statute,  the  claim  is 
barred. 


^Keneipp  v.  United  States,  184  F.  2d  263  (C.  A.  D.  C),  upon 
which  the  administrator  places  great  reliance,  presented  a  situation 
totally  different  from  that  at  bar.  In  the  Keneipp  case,  two  claims 
for  refund  were  filed,  the  first  within  the  statutory  period  and  the 
second  subsequent  to  the  time  allowed.  The  court  found  that  the 
first  claim  was  sufficiently  broad  and  definite  to  raise  the  cause 
of  action  upon  which  the  complaint  was  based,  and  that  the  Com- 
missioner had  so  considered  the  first  claim.  The  second  claim,  un- 
timely filed,  was  held  to  be  merely  a  specification  of  the  first  claim, 
and  thus  was  simply  amendatory  of  the  previous  claim. 
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The  requirements  which  Congress  has  set  up  by  statute 
as  the  conditions  under  which  the  United  States  consents 
to  be  sued  for  the  recovery  of  tax  are  jurisdictional  in 
nature,  and  must  be  estabhshed  by  the  person  invoking  the 
jurisdiction  of  the  court.  United  States  v.  Chicago  Golf 
Club,  84  F.  2d  914  (C.  A.  7th).  The  administrator, 
in  the  complaint  presently  before  this  Court,  has  failed  to 
establish  that  he  has  fulfilled  the  jurisdictional  require- 
ments of  Section  7422  of  the  Internal  Revenue  Code  of 
1954,  and  hence  the  District  Court  correctly  granted  the 
motion  of  the  United  States  to  dismiss  the  complaint. 

II. 

Section  3801  of  the  Code  Does  Not  Apply  to  Mitigate 
the  Effect  of  the  Statute  of  Limitations. 

As  shown  in  Part  I  of  the  Government's  argument,  the 
administrator,  by  his  failure  to  file  a  claim  for  refund 
within  the  time  prescribed  in  Section  322(b)  of  the  Code 
is  barred  by  Section  7422  of  the  Internal  Revenue  Code 
of  1954  from  maintaining  an  action  for  the  recovery  of 
such  taxes.  The  administrator  contends,  however,  that 
the  effect  of  Section  322  is  mitigated  by  Section  3801  of 
the  Code  which  he  claims  to  be  applicable.  It  is  the  posi- 
tion of  the  Government,  as  pointed  out  supra  that,  even 
assuming  Section  3801  applies,  the  administrator  failed 
to  file  a  claim  for  refund  within  the  time  set  forth  by  that 
statute.  In  addition,  the  complaint  clearly  fails  to  meet 
the  specific  requirements  of  Section  3801  and  thus  that 
section  is  not  applicable.  The  effect  of  the  statute  of 
limitations  is  mitigated  by  Section  3801  under  a  certain 
set  group  of  circumstances,  and  in  order  for  the  admin- 
istrator to  avail  himself  of  the  benefits  of  the  section  it 
is  incumbent  upon  him  to  show  that  he  fits  precisely  within 
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its  framework.''  Under  subsection  (c)  the  bar  of  the 
statute  of  limitations  is  removed  only  if  there  is  adopted 
in  a  determination  within  the  meaning  of  the  section  one 
of  the  enumerated  circumstances  of  adjustment  described 
in  subsection  (b).  Under  subsection  (b),  so  far  as  is 
pertinent  to  the  case  at  hand,  an  adjustment  is  authorized 
only  for  a  situation  where  (1)  there  has  been  a  final  de- 
cision of  the  Tax  Court  (2)  which  required  inclusion  in 
the  gross  income  of  Evert  L.  Hagan  the  net  income  of  the 
El  Rey  Cheese  Company,  (3)  this  net  income  was  errone- 
ously included  in  the  gross  income  of  the  taxpayer-decedent, 
(4)  the  decision  of  the  Tax  Court  adopted  a  position 
maintained  by  the  Commissioner  which  was  inconsistent 
with  the  erroneous  inclusion  of  this  net  income,  (5)  the 
taxpayer-decedent  was  a  ^'related  taxpayer"  to  Evert  L. 
Hagan,  and  lastly,  (6)  on  the  date  of  the  Tax  Court  de- 
cision the  claim  was  barred  by  the  statute  of  limitations. 

The  allegations  of  the  first  amended  complaint  fail  to 
meet  many  of  the  precise  requirements  of  Section  3801  set 
forth  above.  Paragraph  IV  of  the  first  cause  of  action 
[R.  21]  and  paragraph  II  of  the  second  cause  of  action 
[R.  25]  state  in  part  that  by  stipulation  in  Docket  No. 
27441  United  States  Tax  Court  entitled  "Evert  L.  Hagan, 


^Section  3801  is  thoroughly  discussed  in  2  Mertens,  Law  of  Fed- 
eral Income  Taxation,  Sec.  1401.     It  is  there  stated   (p.  397)  : 

The  principal  purpose  of  this  provision  was  to  avoid  the 
confusion  inherent  in  the  apphcation  of  the  principles  of  estop- 
pel, recoupment,  and  the  statute  of  limitations,  both  by  and 
against  the  government,  in  situations  in  which  an  inconsistent 
position  had  been  taken  either  by  the  taxpayer  or  the  taxing 
authority.  Corrections  are  authorized  only  when  the  Commis- 
sioner, if  the  correction  would  result  in  an  allowance  of  a 
refund  or  credit  for  the  year  with  respect  to  which  the  error 
was  made,  or  the  taxpayer,  if  the  correction  would  result  in  an 
additional  assessment  for  such  year,  has  maintained  a  position 
inconsistent  with  the  error. 
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Petitioner,  vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent" it  was  agreed  there  was  no  tax  liability  upon 
Evert  L.  Hagan  for  the  years  1945  and  1946  on  account 
of  the  net  income  arising  out  of  the  operation  of  the  El 
Rey  Cheese  Company;  that  the  stipulation  was  adopted 
by  the  Tax  Court  in  entering  its  decision  disposing  of  the 
case  and  determining  that  there  was  no  tax  liability  upon 
Evert  L.  Hagan  upon  January  19,  1953.  The  administra- 
tor has  nowhere  stated  that  the  Tax  Court's  decision  which 
adopted  the  above-mentioned  stipulation  did  any  more  than 
state  that  there  were  no  deficiencies  in  the  income  taxes 
of  Evert  L.  Hagan  for  the  years  in  question.  A  decision 
of  the  Tax  Court,  based  on  a  stipulation  between  the 
parties,  such  as  the  one  at  bar,  in  which  no  reasons  at  all 
are  given  for  the  decision,  is  not  the  type  of  decision 
which  the  section  requires.  In  view  of  the  necessity 
of  ascertaining  the  basis  of  the  Tax  Court's  decision,  a 
determination  solely  that  no  taxes  were  due,  with  nothing 
more,  would  not  appear  to  be  a  "determination"  within 
the  meaning  of  Section  3801(A)  (1)  (B).« 


^See,  e.g.,  2  Mertens,  Law  of  Federal  Taxation,  pp.  425-426 
where,  in  discussing  a  suggestion  of  Kent,  Mitigation  of  the  Statute 
of  Limitations  in  Federal  Income  Tax  Cases,  27  Gal.  L.  Rev.  109 
(1939),  that  cases  which  are  closed  on  the  basis  of  a  stipulation 
giving  effect  to  settlement  agreements  while  pending  before  the 
court  should  be  included  among  the  judgments  considered  to  be  a 
determination  for  purposes  of  the  statute,  it  is  stated: 

The  author  considers  that  since  it  is  the  order  of  the  Board 
entered  pursuant  to  the  stipulation  which  gives  the  latter  its 
legal  efficacy,  these  provisions  must  be  broadly  interpreted  to 
include  such  settlements.  In  view,  however,  of  the  many 
variables  entering  into  the  usual  settlement  agreement  and  the 
frequent  difficulty  of  determining  what  the  Board  has  "de- 
termined," it  would  seem  to  be  extremely  doubtful  whether  any- 
thing less  than  a  decision  on  the  merits  could  be  considered  a 
determination  in  which  an  inconsistent  position  is  adopted, 
unless  the  stipulation  states  in  detail  the  items  agreed  to  which 
enter  into  the  agreed  upon  deficiency  or  refund. 
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The  requirements  of  subsection  (b)  that  the  decision  of 
the  Tax  Court  adopt  a  position  maintained  by  the  Com- 
missioner which  was  inconsistent  with  the  erroneous  in- 
clusion of  the  net  income  is  Hkewise  not  met.  From  the 
complaint  it  can  be  seen  that  it  is  impossible  to  discover 
whether  or  not  the  Tax  Court's  decision  adopted  an  in- 
consistent position  of  the  Commissioner,  or  indeed,  that 
the  Commissioner  ever  maintained  an  inconsistent  posi- 
tion. From  what  can  be  discovered  from  the  complaint, 
it  is  possible  that  the  Tax  Court  and  the  Commissioner 
could  have  decided  that  the  El  Rey  Cheese  Company 
did  not  belong  to  Evert  L.  Hagan.  In  any  event,  there 
is  nowhere  shown  an  adoption  of  an  inconsistent  position 
maintained  by  the  Commissioner. 

The  decision  of  the  Tax  Court,  in  addition  to  meeting 
the  requirements  that  it  be  a  determination  within  the 
meaning  of  the  section  and  that  it  adopt  an  inconsistent 
position  maintained  by  the  Commissioner,  must  also,  ac- 
cording to  subsection  (b)(1)  require  the  inclusion  in 
gross  income  of  an  item  which  was  erroneously  included 
in  the  gross  income  of  a  related  taxpayer.  Obviously, 
there  never  was  any  such  requirement  in  the  case  at  bar. 
The  complaint  does  not  allege  that  Evert  L.  Hagan  was 
required  to  include  within  his  gross  income  the  net  income 
of  the  El  Rey  Cheese  Company.  On  the  contrary,  it  was 
specifically  decided  that  Evert  L.  Hagan  was  not  deficient 
in  his  taxes  for  the  years  1945  and  1946  and  the  effect 
of  this  decision  was  that  he  was  not  required  to  include 
any  items  at  all  within  his  gross  income.  Thus,  it  can  be 
seen  that  the  situation  herein  does  not  fall  within  any  of 
the  * 'Circumstances  of  Adjustment"  of  subsection  (b) 
and  that  the  administrator  has  failed  completely  to  allege 
facts  which  would  make  Section  3801  applicable  in  his  case. 
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Since  Section  3801  does  not  apply  to  mitigate  the  effect  of 
the  statute  of  Hmitations  as  prescribed  in  Section  322, 
the  administrator's  claims  are  barred  by  his  failure  to  file 
claims  for  refund  within  the  time  allowed  by  Section  322  of 
the  Code. 

Conclusion. 

For  the  foregoing  reasons,  the  judgment  of  the  District 
Court  dismissing  the  administrator's  first  amended  com- 
plaint was  correct  and  should  be  afBrmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Assistant  Attorney  General; 
Lee  a.  Jackson, 
Helen  A.  Buckley, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

Laughlin  E.  Waters, 

United  States  Attorney; 
Edward  R.  McHale, 
Bruce  I.  Hochman, 

Assistant  United  States  Attorneys. 

July,  1956. 


APPENDIX. 

Internal  Revenue  Code  of  1939: 

Sec.  322.    Refunds  and  Credits. 

(b)  Limitation  on  Allowance. — 

(1)  Period  of  limitation. — Unless  a  claim  for  credit 
or  refund  is  filed  by  the  taxpayer  within  three  years  from 
the  time  the  return  was  filed  by  the  taxpayer  or  within 
two  years  from  the  time  the  tax  was  paid,  no  credit  or 
refund  shall  be  allowed  or  made  after  the  expiration  of 
whichever  of  such  periods  expires  the  later.    *    *    * 

(26  U.  S.  C.  1952  ed.,  Sec.  322.) 

Sec.  3801.    Mitigation  of  Effect  of  Limitation  and 
Other  Provisions  in  Income  Tax  Cases. 

(a)  Definitions. — For  the  purpose  of  this  section — 
(1)  Determination. — The    term    "determination    under 
the  income  tax  laws"  means — 

(A)  A  closing  agreement  made  imder  section 
3760; 

(B)  A  decision  by  the  Tax  Court  or  a  judgment, 
decree,  or  other  order  by  any  court  of  competent 
jurisdiction,  which  has  become  final;  or 

(C)  A  final  disposition  by  the  Commissioner  of 
a  claim  for  refund.  For  the  purposes  of  this  sec- 
tion a  claim  for  refund  shall  be  deemed  finally  dis- 
posed of  by  the  Commissioner — 

(i)  as  to  items  with  respect  to  which  the 
claim  was  allowed,  upon  the  date  of  allowance 
of  refund  or  credit  or  upon  the  date  of  mailing 
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notice  of  disallowance   (by  reason  of  offsetting 
items)  of  the  claim  for  refund^  and 

(ii)  as  to  items  with  respect  to  which  the 
claim  was  disallowed,  in  whole  or  in  part,  or 
as  to  items  applied  by  the  Commissioner  in 
reduction  of  the  refund  or  credit,  upon  expira- 
tion of  the  time  for  instituting  suit  with  respect 
thereto  (unless  suit  is  instituted  prior  to  the 
expiration  of  such  time). 

Such  term  shall  not  include  any  such  agreement  made, 
or  decision,  judgment,  decree,  or  order  which  became 
final,  or  claim  for  refund  finally  disposed  of  prior  to 
August  27,  1938. 

(2)  Taxpayer. — Notwithstanding  the  provisions  of  sec- 
tion 3797  the  term  "taxpayer"  means  any  person  subject 
to  a  tax  under  the  applicable  Revenue  Act. 

(3)  Related  taxpayer. — The  term  "related  taxpayer" 
means  a  taxpayer  who,  with  the  taxpayer  with  respect 
to  whom  a  determination  specified  in  subsection  (b)  (1), 
(2),  (3),  or  (4)  is  made,  stood,  in  the  taxable  year  with 
respect  to  which  the  erroneous  inclusion,  exclusion,  omis- 
sion, allowance,  or  disallowance  therein  referred  to  was 
made,  in  one  of  the  following  relationships:  (A)  hus- 
band and  wife;  (B)  grantor  and  fiduciary;  (C)  grantor 
and  beneficiary;  (D)  fiduciary  and  beneficiary,  legatee, 
or  heir;  (E)  decedent  and  decedent's  estate;  or  (F) 
partner. 

(b)  [as  amended  by  Sec.  211  (a)  and  (b),  Technical 
Changes  Act  of  1953,  c.  512,  67  Stat.  615]  Circumstances 
of  Adjustment. — When  a  determination  under  the  in- 
come tax  laws — 

(1)  Requires  the  inclusion  in  gross  income  of  an  item 
which  was  erroneously  included  in  the  gross  income  of 
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the  taxpayer  for  another  taxable  year  or  in  the  gross 
mcome  of  a  related  taxpayer;  or 

(2)  Allows  a  deduction  or  credit  which  was  erroneously 
allowed  for  the  taxpayer  for  another  taxable  year  or 
to  a  related  taxpayer;  or 

(3)  Requires  the  exclusion  from  gross  income  of  an 
item  with  respect  to  which  tax  was  paid  and  which  was 
erroneously  excluded  or  omitted  from  the  gross  income 
of  the  taxpayer  for  another  taxable  year  or  from  the 
gross  income  of  a  related  taxpayer;  or 

(4)  Allows  or  disallows  any  of  the  additional  deduc- 
tions allowable  in  computing  the  net  income  of  estates 
or  trusts  or  requires  or  denies  any  of  the  inclusions  in 
the  computation  of  net  income  of  beneficiaries,  heirs,  or 
legatees,  specified  in  section  162  (b)  and  (c)  of  chapter 
1,  and  corresponding  sections  of  prior  revenue  Acts, 
and  the  correlative  inclusion  or  deduction,  as  the  case 
may  be,  has  been  erroneously  excluded,  omitted,  or  in- 
cluded, or  disallowed,  omitted,  or  allowed,  as  the  case 
may  be,  in  respect  of  the  related  taxpayer;  or 

(5)  Determines  the  basis  of  property  for  depletion, 
exhaustion,  wear  and  tear,  or  obsolescence,  or  for  gain 
or  loss  on  a  sale  or  exchange,  and  in  respect  of  any  trans- 
action upon  which  such  basis  depends  there  was  an  erro- 
neous inclusion  in  or  omission  from  the  gross  income 
of,  or  an  erroneous  recognition  or  nonrecognition  of  gain 
or  loss  to,  the  taxpayer  or  any  person  who  acquired  title 
to  such  property  in  snch  transaction  and  from  whom 
mediately  or  immediately  the  taxpayer  derived  title  sub- 
sequent to  such  transaction;  or 

(6)  Disallows  a  deduction  or  credit  which  should  have 
been  allowed  to,  but  was  not  allowed  to,  the  taxpayer 
for  another  taxable  year,  or  to  a  related  taxpayer;  but 
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this  paragraph  shall  apply  only  if  (A)  the  determination 
became  final  on  or  after  June  1,  1952,  and  (B)  credit 
or  refund  of  the  overpayment  attributable  to  the  deduc- 
tion or  credit  which  should  have  been  allowed  to  the 
taxpayer  or  related  taxpayer  was  not  barred,  by  any  law 
or  rule  of  law,  at  the  time  the  taxpayer  first  maintained 
before  the  Secretary  or  the  Tax  Court  of  the  United 
States,  in  writing,  that  he  was  entitled  to  such  deduction 
or  credit  in  the  taxable  year  for  which  it  is  so  dis- 
allowed; or 

(7)  Requires  the  exclusion  from  gross  income  of  an 
item  which  is  includible  in  the  gross  income  of  the  tax- 
payer for  another  taxable  year  or  in  the  gross  income 
of  a  related  taxpayer;  but  this  paragraph  shall  apply 
only  if  (A)  the  determination  became  final  on  or  after 
June  1,  1952,  and  (B)  assessment  of  deficiency  under 
section  272(a)  by  the  Secretary  for  such  other  taxable 
year  or  against  such  related  taxpayer  was  not  barred, 
by  any  law  or  rule  of  law,  at  the  time  the  Secretary  first 
maintained  in  a  notice  of  deficiency  sent  pursuant  to  sec- 
tion 272(a)  or  before  the  Tax  Court  of  the  United 
States,  that  such  item  should  be  included  in  the  gross 
income  of  the  taxpayer  for  the  taxable  year  to  which 
the  determination  relates — and  on  the  date  the  deter- 
mination becomes  final,  correction  of  the  effect  of  the  error 
is  prevented  by  the  operation  (whether  before,  on,  or 
after  May  28,  1938)  of  any  provision  of  the  internal- 
revenue  laws  other  than  this  section  and  other  than  sec- 
tion 3761  (relating  to  compromises),  then  the  effect  of 
the  error  shall  be  corrected  by  an  adjustment  made  under 
this  section.  Except  in  cases  described  in  paragraphs 
(6)  and  (7)  such  adjustment  shall  be  made  only  if  there 
is  adopted  in  the  determination  a  position  maintained  by 
the  Commissioner  (in  case  the  amount  of  the  adjustment 
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would  be  refunded  or  credited  in  the  same  manner  as 
an  overpayment  under  subsection  (c)  )  or  by  the  tax- 
payer with  respect  to  whom  the  determination  is  made 
(in  case  the  amount  of  the  adjustment  would  be  assessed 
and  collected  in  the  same  manner  as  a  deficiency  under 
subsection  (c)  ),  which  position  is  inconsistent  with  the 
erroneous  inclusion,  exclusion,  omission,  allowance,  dis- 
allowance, recognition,  or  nonrecognition,  as  the  case  may 
be.  In  case  the  amount  of  the  adjustment  would  be  as- 
sessed and  collected  in  the  same  manner  as  a  deficiency^ 
the  adjustment  shall  not  be  made  with  respect  to  a 
related  taxpayer  unless  he  stands  in  such  relationship  to 
the  taxpayer  at  the  time  the  latter  first  maintains  the 
inconsistent  position  in  a  return,  claim  for  refund,  or 
petition  (or  amended  petition)  to  the  Tax  Court  for  the 
taxable  year  with  respect  to  which  the  determination  is 
made,  or  if  such  position  is  not  so  maintained,  then  at 
the  time  of  the  determination. 

(c)  Method  of  Adjustment. — The  adjustment  author- 
ized in  subsection  (b)  shall  be  made  by  assessing  and 
collecting,  or  refunding  or  crediting,  the  amount  thereof, 
to  be  ascertained  as  provided  in  subsection  (d),  in  the 
same  manner  as  if  it  were  a  deficiency  determined  by  the 
Commissioner  with  respect  to  the  taxpayer  as  to  whom 
the  error  was  made  or  an  overpayment  claimed  by  such 
taxpayer,  as  the  case  may  be,  for  the  taxable  year  with 
respect  to  which  the  error  was  made,  and  as  if  on  the 
date  of  the  determination  specified  in  subsection  (b) 
one  year  remained  before  the  expiration  of  the  periods 
of  limitation  upon  assessment  or  filing  claim  for  refund 
for  such  taxable  year. 

********* 

(26  U,  S.  C.  1952  ed.,  Sec.  3801.) 


Internal  Revenue  Code  of  1954: 

Sec.  7422.    Civil  Actions  for  Refund. 

(a)  ATo  Suit  Prior  to  Filing  Claim  for  Refund. — No 
suit  or  proceeding  shall  be  maintained  in  any  court  for 
the  recovery  of  any  internal  revenue  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  or  of 
any  penalty  claimed  to  have  been  collected  without  author- 
ity, or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected,  until  a  claim  for  refund 
or  credit  has  been  duly  filed  with  the  Secretary  or  his 
delegate,  according  to  the  provisions  of  law  in  that 
regard,  and  the  regulations  of  the  Secretary  or  his  dele- 
gate established  in  pursuance  thereof. 

********* 

(26  U.  S.  C.  1952  ed.,  Supp.  II,  Sec.  7422.) 

Treasury  Regulations  111,  promulgated  under  the  In- 
ternal Revenue  Code  of  1939: 

Sec.  29.322-3.  Claims  for  Refund  by  Taxpayers. — 
Claims  by  the  taxpayer  for  the  refunding  of  taxes,  in- 
terest, penalties,  and  additions  to  tax  erroneously  or 
illegally  collected  shall  be  made  on  Form  843,  and  should 
be  filed  with  the  collector  of  internal  revenue.  A  separate 
claim  on  such  form  shall  be  made  for  each  taxable  year 
or  period. 

The  claim  must  set  forth  in  detail  and  under  oath 
each  ground  upon  which  a  refund  is  claimed,  and  facts 
sufficient  to  apprise  the  Commissioner  of  the  exact  basis 
thereof.  No  refund  or  credit  will  be  allowed  after  the 
expiration  of  the  statutory  period  of  limitation  applicable 
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to  the  filing  of  a  claim  therefor  except  upon  one  or  more 
of  the  grounds  set  forth  in  a  claim  filed  prior  to  the 
expiration  of  such  period.  A  claim  which  does  not  com- 
ply with  this  paragraph  will  not  be  considered  for  any 
purpose  as  a  claim  for  refund.  With  respect  to  limita- 
tions upon  the  refunding  or  crediting  of  taxes,  see  sec- 
tion 29.322-7. 

If  a  return  is  filed  "by  an  individual  and  a  refund  claim 
is  thereafter  filed  by  a  legal  representative  of  the  de- 
ceased, certified  copies  of  the  letters  testamentary,  letters 
of  administration,  or  other  similar  evidence  must  be  an- 
nexed to  the  daim,  to  show  the  authority  of  the  executor, 
administrator,  or  other  fiduciary  by  whom  the  claim  is 
filed.  If  an  executor,  administrator,  guardian,  trustee, 
receiver,  or  other  fiduciary  files  a  return  and  thereafter 
a  refund  claim  is  filed  by  the  same  fiduciary,  documentary 
evidence  to  establish  the  legal  authority  of  the  fiduciary 
need  not  accompany  the  claim,  provided  a  statement  is 
made  in  the  claim  showing  that  the  return  was  filed 
by  the  fiduciary  and  that  the  latter  is  still  acting.  In 
such  cases,  if  a  refund  or  interest  is  to  be  paid,  letters 
testamentary,  letters  of  administration,  or  other  evidence 
may  be  required,  but  should  be  submitted  only  upon  the 
receipt  of  a  specific  request  therefor.  If  a  claim  is  filed 
by  a  fiduciary  other  than  the  one  by  whom  the  return 
was  filed,  the  necessary  documentary  evidence  should 
accompany  the  claim.  The  affidavit  may  be  made  by  the 
agent  of  the  person  assessed,  but  in  such  case  a  power 
of  attorney  must  accompany  the  claim. 


Checks  in  payment  of  claims  allowed  will  be  drawn  it 
the  names  of  the  persons  entitled  to  the  money  and  ma} 
be  sent  to  such  persons  in  care  of  an  attorney  or  agen 
who  has  filed  a  power  of  attorney  specifically  authorizing 
him  to  receive  such  checks.  The  Commissioner  may,  how 
ever,  send  any  such  check  direct  to  the  claimant.  In  thi; 
connection,  see  section  3477  of  the  Revised  Statute: 
(paragraph  93  of  the  Appendix  to  these  regulations). 

The  Commissioner  has  no  authority  to  refund  oi 
equitable  grounds  penalties  or  other  amounts  legally  col 
lected.  As  to  claims  for  refund  of  sums  recovered  b} 
suit,  see  sections  29.322-4  to  29.322-6,  inclusive. 
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In  the  United  States  District  Court,  Northern  Dis- 
trict of  California,  Southern  Division 

No.  34067 

AMERICAN  PRESIDENT  LINES,  LTD.,  a  cor- 
poration. Plaintiff, 

vs. 

MARINE  TERMINALS  CORP.,  a  corporation, 

Defendant. 

COMPLAINT  FOR  INDEMNITY 

Plaintiff  complains  of  defendant  and  for  cause  of 
action  alleges: 

I. 

Plaintiff  is  now  and  at  all  of  the  times  herein 
mentioned  was  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  and  maintaining  an  office  and 
place  of  business  in  the  City  and  County  of  San 
Francisco,  State  of  California. 

II. 

Defendant  is  now  and  at  all  of  the  times  herein 
mentioned  was  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  one  of 
the  states  of  the  United  States,  and  is  authorized 
to  do  and  is  doing  business  in  the  City  and  County 
of  San  Francisco,  State  of  California,  and  else- 
where. 

III. 

On  or  about  January  30,  1952,  defendant  under- 
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took,  as  an  independent  contractor,  pursuant  to  a 
then  existing  agreement  between  plaintiff  and  de- 
fendant, to  perform  certain  stevedoring  work 
aboard  the  SS  President  Polk,  a  vessel  owned  and 
operated  by  plaintiff  and  carrying  passengers  and 
freight  for  hire  in  interstate  and  foreign  commerce, 
said  vessel  then  lying  alongside  a  pier  at  San  Fran- 
cisco, California. 

IV. 

Shortly  after  commencing  stevedoring  work  on 
said  date,  defendant  ascertained  through  its  agents, 
servants,  and  employees  the  lack  and  absence  of  a 
safety  latch  on  a  heavy  hatchbeam  at  No.  1  hatch 
on  said  vessel,  which  condition,  if  allowed  to  con- 
tinue and  remain  while  stevedoring  work  was  being 
carried  on  in  said  hatch,  would  result  in  having  the 
stevedores  working  in  a  dangerous,  unsafe  and  im- 
seaworthy  place  due  to  the  imminent  danger  of 
said  hatchbeam  becoming  dislodged  from  its  posi- 
tion during  cargo  handling  operations  and  falling 
into  the  hatch. 

Plaintiff  herein  was  unaware,  not  only  prior  to 
but  at  all  times  mentioned  herein  and  until  said 
hatchbeam  became  dislodged  as  hereinafter  set 
forth,  that  said  safety  latch  was  missing  from  said 
hatchbeam,  nor  did  defendant  herein  at  any  time 
prior  to  said  dislodgment  advise  plaintiff  of  said 
dangerous,  unsafe,  and  unseaworthy  condition. 

Notwithstanding  such  knowledge  on  the  part  of 
defendant  as  aforesaid,  defendant  negligently,  reck- 
lessly, and  without  regard  to  the  imminent  peril  to 
its  employees,  commenced  cargo  operations  in  said 
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hatch.  Shortly  thereafter  said  hatchbeam  became 
dislodged  when  struck  by  certain  cargo  handling 
equipment  being  operated  by  and  under  the  control 
of  defendant's  agents,  servants,  and  employees,  and 
fell  into  said  hatch,  striking  and  severely  injuring 
a  stevedoring  employee  of  defendant,  one  Robert 
Williams,  who  was  working  in  the  course  of  his  em- 
ployment in  said  hatch. 

V. 

On  or  about  April  3,  1952,  said  Robert  Williams 
brought  suit  against  American  President  Lines, 
Ltd.,  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San 
Francisco,  numbered  416216,  entitled  "Robert  Wil- 
liams, Plaintiff,  vs.  American  President  Lines,  Ltd., 
a  corporation;  The  Doe  Company;  John  Doe;  and 
Richard  Roe,  Defendants",  seeking  recovery  of 
$250,000  general  damages,  together  with  past  and 
future  wage  loss,  medical  expenses,  and  costs  of  suit. 
Attached  hereto  and  made  a  part  hereof,  marked 
"Exhibit  A",  is  a  true  and  correct  copy  of  the  com- 
plaint in  said  action. 

Because  of  the  absolute  liability  of  American 
President  Lines,  Ltd.  to  said  Robert  Williams  based 
on  the  unseaworthiness  of  said  hatchbeam  as  afore- 
said, said  action  was  compromised  and  settled  by 
and  between  American  President  Lines,  Ltd.  and 
said  Robert  Williams  on  January  16,  1953,  for  the 
reasonable  sum  of  $62,500;  a  full  and  complete  re- 
lease was  taken;  and  the  action  was  dismissed  with 
prejudice  on  January  19,  1953. 

Expenses  and  costs  attendant  upon  defense   of 
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said  action,  and  reasonably  incurred  in  connection 
therewith,  together  with  attorneys'  fees  reasonably 
incurred  were  in  the  total  siun  of  $5,063. 

VI. 

The  sole,  active,  primary,  and  proximate  cause 
of  the  injuries  sustained  by  said  Robert  Williams 
was  the  negligent  and  reckless  action  of  defendant 
Marine  Terminals  Corporation  in  proceeding  with 
cargo  operations  while  fully  aware  of  the  fact  of 
the  missing  safetylatch  as  aforesaid,  whereby  plain- 
tiff herein  has  been  damaged  in  the  sum  of  $67,563, 
as  to  which  amount  it  is  entitled  to  be  fully  in- 
demnified by  defendant. 

No  part  of  said  siun  has  been  paid,  and  the  whole 
thereof  is  due,  owing  and  unpaid. 

VII. 

This  is  a  civil  action  between  citizens  of  different 
states,  where  the  amount  in  controversy  exceeds  the 
sum  or  value  of  $3,000,  exclusive  of  interest  and 
costs.  Jurisdiction  of  this  court  is  founded  upon  the 
provisions  of  28  United  States  Code,  Sec.  1332. 

Wherefore,  plaintiff  prays  judgment  in  the  sum 
of  $67,563,  together  with  costs  of  suit  herein,  and 
for  such  other  and  further  relief  as  may  be  proper 
in  the  premises. 

/s/  TREADWELL  &  LAUGHLIN, 
/s/  CHARLES  M.  HAID,  JR., 
Attorneys  for  Plaintiff 

Duly  Verified. 
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EXHIBIT  "A" 

[n  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

No.  416216 

Robert  Williams,  Plaintiff,  vs.  American  President 
Lines,  Ltd.,  a  corporation;  The  Doe  Company, 
John  Doe  and  Richard  Roe,  Defendants. 

LONGSHOREMAN'S  COMPLAINT  FOR 
DAMAGES 

(Personal  Injuries) 

Plaintiff  complains  of  defendants  and  for  cause 
)f  action  alleges: 

I. 

That  the  defendant  American  President  Lines, 
Ltd.,  a  corporation,  is  a  corporation  existing  under 
md  by  virtue  of  the  statutes  of  a  state  unknown  to 
Dlaintiff,  and  maintains  an  office  and  principal  place 
)f  business  in  the  City  and  County  of  San  Fran- 
dsco.  State  of  California,  and  is  subject  to  and 
vithin  the  jurisdiction  of  the  above- entitled  Court. 

II. 

That  the  true  names  of  the  defendants  sued  here- 
n  as  The  Doe  Company,  John  Doe  and  Richard 
iloe  are  presently  unknown  to  plaintiff,  and  plain- 
iff  prays  leave  to  amend  this  com]3laint  and  insert 
lerein  said  true  names  when  ascertained. 

III. 

That  during  all  of  the  times  herein  mentioned 
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defendants  owned,  managed,  operated,  navigated, 
maintained  and  controlled  the  SS  President  Polk 
and  employed  and  used  said  vessel  in  the  trans- 
portation of  freight  and  passengers  for  hire  in  in- 
terstate and  foreign  commerce. 

IV. 

That  on  or  about  January  30,  1952,  at  or  about 
the  hour  of  9:30  a.m.,  plaintiff  was  employed  as  a 
stevedore  in  the  service  of  a  certain  stevedoring 
company,  and  was  engaged  in  the  usual  course  and 
scope  of  his  employment  aboard  said  SS  President 
Polk  as  a  business  invitee  of  said  defendants.  That 
at  said  time  said  vessel  was  docked  at  Pier  50-D, 
San  Francisco,  California.  That  plaintiff  was  work- 
ing in  the  lower  hold  of  No.  1  hatch  of  said  vessel. 

That  at  said  time  and  place  defendants  so  care- 
lessly managed,  operated,  maintained  and  controlled 
their  said  vessel  and  the  gear  and  appurtenances 
thereof,  and  so  carelessly  and  negligently  failed  to 
provide  proper  and  adequate  locks  or  other  safety 
devices  for  securing  in  place  the  strongbacks  which 
crossed  the  hatchway  at  the  level  of  the  shelter  deck 
above  the  place  where  plaintiff  was  working,  and  so 
carelessly  and  negligently  provided  unsafe  and  im- 
proper loading  gear  and  strongbacks,  that  by  reason 
thereof,  during  the  course  of  operations,  a  strong- 
back  was  caused  to  and  did  fall  from  its  position  into 
the  lower  hold  of  said  vessel,  and  did  strike  plain- 
tiff, by  reason  whereof  plaintiff  was  caused  to  and 
he  did  sustain  serious  and  grievous  physical  and 
bodily  injury  to  his  head,  back,  body  and  legs,  in- 
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eluding  but  not  limited  to  injury  to  plaintiff's  right 
kidney,  shock,  extensive  subdural  and  perineal 
hemorrhage,  fractures  of  the  transverse  processes 
of  the  first,  second  and  third  lumbar  vertebrae,  frac- 
tured sacrum,  fractured  pelvis,  and  other  severe 
injuries. 

V. 
That  said  injuries  have  caused  and  do  now  cause 
plaintiff  severe  and  grievous  mental  and  physical 
suJffering  and  pain.  Plaintiff  is  informed  and  be- 
lieves and  therefore  alleges  that  said  injuries  are 
permanent  in  character  and  that  he  will  continue 
to  suffer  pain  and  injury  by  reason  thereof,  all  to 
plaintiff's  general  damage  in  the  sum  of  $250,00.00, 
no  part  of  which  has  been  paid. 

VI. 

That  at  the  time  of  said  accident,  as  aforesaid, 
plaintiff  was  gainfully  employed  as  a  longshoreman 
and  earning  approximately  $100  per  week.  Plaintiff 
has  been  unemployed  since  said  accident  until  the 
date  hereof,  as  a  direct  and  proximate  result  of 
said  injuries,  incurred  as  aforesaid,  and  has  there- 
by suffered  wage  loss  to  his  special  damage  at  the 
above  rate,  and  plaintiff  is  informed  and  believes 
and  therefore  alleges  that  he  will  continue  for  an 
indefinite  period  of  time  in  the  future  to  sustain 
such  wage  loss,  and  plaintiff  prays  that  the  full 
amount  of  said  wage  loss,  not  now  known  to  plain- 
tiff, may  be  inserted  herein,  and  in  all  of  the  rec- 
ords and  pleadings  of  this  action,  at  the  time  this 
action  comes  to  trial,  and  that  he  mav  amend  his 
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prayer  herein  to  request  reimbursement  and  copa- 
pensation  for  said  wage  loss  in  such  sum  as  the 
proof  shall  show  at  the  trial. 

YII. 

That  plaintiff  was  compelled  to  and  he  did  obtain 
the  services  and  attention  of  doctors  to  treat  and 
relieve  him  on  account  of  said  injuries  and  has  in- 
curred expenses  therefor  and  has  suffered  special 
damage  as  a  result  thereof.  Plaintiff  does  not  know 
the  exact  cost  of  said  medical  services  at  the  time 
of  filing  this  complaint  and  prays  leave  to  amend 
said  complaint  or  offer  proof  at  the  time  of  trial 
herein  when  said  expenses  are  ascertained. 

Wherefore,  plaintiff  prays  judgment,  etc. 

As  and  for  a  Second,  Separate  and  Additional 
Cause  of  Action  against  said  defendants,  and  each 
of  them,  plaintiff  alleges: 

I. 

Incorporates  by  reference  the  same  as  though  set 
forth  in  full  all  of  the  allegations  contained  in  para- 
graphs I,  II,  III,  V,  VI  and  VII  of  the  first  cause 
of  action  herein. 

II. 

That  on  or  about  January  30,  1952,  at  or  about 
the  hour  of  9:30  a.m.,  plaintiff  was  employed  as  a 
stevedore  in  the  service  of  a  certain  stevedoring 
company,  and  was  engaged  in  the  usual  course  and 
scope  of  his  employment  aboard  said  SS  President 
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Polk  in  the  service  of  the  said  vessel.  That  at  said 
time  said  vessel  was  docked  at  Pier  50-D,  San 
Francisco,  California.  That  plaintiff  was  working 
in  the  lower  hold  of  No.  1  hatch  of  said  vessel. 

That  at  said  time  and  place  defendants  carelessly 
and  negligently  maintained  said  vessel,  its  gear,  ap- 
pliances and  appurtenances  in  an  unsafe  and  imsea- 
worthy  condition  in  that  the  strongbacks  which 
crossed  the  hatchway  at  the  level  of  the  shelter 
deck  above  the  place  where  plaintiff  was  working, 
did  not  have  safe,  proper  and  adequate  locks  or 
other  safety  devices  for  securing  the  said  strong- 
backs  in  place,  and  in  that  the  loading  gear  was 
improper,  unsafe  and  unseaworthy,  and  that  by 
reason  thereof,  during  the  course  of  operations  a 
strongback  was  caused  to  and  did  jerk,  dislodge  and 
fall  from  its  position  into  the  lower  hold  of  said 
vessel,  and  did  strike  plaintiff,  by  reason  whereof 
plaintiff  was  caused  to  and  he  did  sustain  serious 
and  grievous  physical  and  bodily  injury  to  his  head, 
back,  body  and  legs,  including  but  not  limited  to 
injury  to  plaintiff's  right  kidney,  shock,  extensive 
subdural  and  perineal  hemorrhage,  fractures  of  the 
transverse  processes  of  the  first,  second  and  third 
lumbar  vertebrae,  fractured  sacrum,  fractured  pel- 
vis, and  other  severe  injuries. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants, and  each  of  them,  in  the  sum  of  $250,000, 
plus  the  amount  of  wage  loss  sustained  and  to  be 
sustained  by  plaintiff,  plus  the  amount  of  medical 
expenses  incurred  by  plaintiff  and  to  be  incurred, 
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for  costs  of  suit  herein,  and  for  such  other  and 
further  relief  as  is  just  in  the  premises. 

Dated:    February  11,  1952. 

GLADSTEIN,  ANDERSEN  & 
LEONARD 

By  LLOYD  E.  McMURRAY, 

Attorneys  for  Plaintiff. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Robert  Williams,  being  first  duly  sworn,  deposes    | 
and  says: 

That  he  is  the  plaintiff  named  in  the  within  and 
foregoing  complaint;  that  he  has  read  said  com-    ^ 
plaint  and  knows  the  contents  thereof ;  that  the  same 
is  true  of  his  own  knowledge  except  as  to  matters    i 
therein  stated  on  his   information  or  belief,   and 
as  to  such  matters  he  believes  it  to  be  true. 

ROBERT  WILLIAMS 

Subscribed  and  sworn  to  before  me  this  15  day 
of  February,  1952. 

[Seal]  AGNES  QUAVE, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  September  20,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARINO  OF  MOTION  TO 
DISMISS 

To :  Plaintiff  above  named  and  to  Messrs.  Treadwell 
&  Laughlin  and  Charles  M.  Haid.  Jr.,  its  at- 
torneys : 

You  and  Each  of  You  Will  Please  Take  Notice, 
that  the  undersigned  will  bring  the  above  Motion 
on  for  hearing  before  this  Court,  at  the  Court  Room, 
United  States  Court,  Post  Office  Building,  7th  and 
Mission  Streets,  San  Francisco,  California  on  the 
11th  day  of  October,  1954,  at  9:30  o'clock  a.m.,  in 
the  forenoon  of  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard. 

BOYD,  TAYLOR  &  REYNOLDS, 

/s/  BOYD,  TAYLOR  &  REYNOLDS, 

Attorneys  for  Defendant  Marine  Terminals  Corp., 
a  corporation. 

MOTION  TO  DISMISS  FOR  FAILURE  TO 
STATE  A  CLAIM 

The  defendant  moves  the  Court  as  follows: 

1.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  defendant  upon  which 
relief  can  be  granted. 
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Dated:   This  4th  day  of  October,  1954. 

BOYD,  TAYLOR  &   REYNOLDS, 
/s/  BOYD,  TAYLOR  &  REYNOLDS, 

Attorneys  for  Defendant,  Marine  Terminals  Corp., 
a  corporation. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :   Filed  October  5,  1954. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  AND  ORDER 

Defendant  stevedoring  company  moves  to  dis- 
miss a  complaint  for  indemnity  brought  against  it 
by  plaintiff  shipowner.  Plaintiff  was  sued  in  a  state 
court  by  an  employee  of  defendant  who  was  injured 
in  the  course  of  his  employment  while  unloading 
one  of  plaintiff's  ships.  The  complaint  in  the  state 
court  consisted  of  allegations  of  negligence  and  of 
unseaworthiness  of  the  vessel.  The  parties  to  the 
suit  in  the  state  court  arrived  at  a  settlement,  and 
now  plaintiff  seeks  recovery  of  the  amount  it  paid 
in  settlement  of  the  injured  person's  claim  plus 
plaintiff's  expenses  in  connection  with  the  state  pro- 
ceeding. Plaintiff  seeks  indemnity  on  the  theory 
that  the  sole,  active  and  primary  cause  of  the  injury 
was  defendant's  negligence  in  proceeding  with  the 
unloading  with  knowledge  of  a  dangerous  condition, 
without  notifying  plaintiff  or  its  agents. 

Defendant's  motion  to  dismiss  is  based  upon  the 
contention  that  the  action  in  the  state  court  was 
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for  active  negligence,  and  that  plaintiff  here  is 
bound  by  the  allegations  of  active  negligence  in  the 
state  proceeding  because  it  voluntarily  settled  that 
action.  Defendant  cites  Fidelity  Casualty  Co.  vs. 
Federal  Express,  6th  Cir.,  136  F.2d  35 ;  but  that  case 
is  not  in  point  because  it  was  a  suit  between  parties 
who  were  co-defendants  in  a  previous  suit.  That 
case  held  that  a  judgment  debtor  who  pays  the 
judgment  against  him  is  bound  by  the  record  in  the 
case,  at  least  as  to  other  parties  to  the  suit  culminat- 
ing in  that  judgment.  Plaintiff  here  was  not  a  judg- 
ment debtor  in  the  previous  suit,  and  defendant 
was  not  a  party  to  it. 

There  is  in  this  circuit  a  nearly  exact  precedent 
for  the  present  suit  for  indemnity:  States  S.S.  Co. 
vs.  Rothschild  International  Stevedoring  Co.,  9th 
Cir.,  205  F.2d  253,  in  which  the  court  reversed  the 
dismissal  of  a  complaint  for  indemnity  brought  by 
a  shipowner  against  a  stevedoring  company,  to  re- 
cover the  amount  of  a  settlement  with  the  widow 
of  the  injured  man.  Therefore  it  cannot  be  said 
that  plaintiff  shipowner  is  precluded  as  a  matter  of 
law  from  showing  that  defendant's  negligence  was 
the  sole,  active  and  primary  cause  of  the  injury. 
See  also  Davis  vs.  American  President  Lines,  N.D. 
Cal.,  106  F.  Supp.  729.  Thus  defendant's  principal 
contention  is  without  merit  and  its  motion  to  dis- 
miss is  denied. 

Defendant  also  claims  that  it  was  prejudiced  in 
some  way  by  the  fact  that  it  was  not  given  notice 
of  the  suit  in  the  state  court,  and  had  no  part  in 
the  settlement  of  that  suit;  but  defendant  will  now 


16  American  President  Lines,  Ltd.,  vs. 

have  its  day  in  court  in  this  suit.  Nothing  was  de- 
cided as  to  this  defendant  by  the  settlement  of  the 
previous  suit.  Even  the  amount  of  the  settlement  can 
be  assailed  if  the  defendant  wishes  to  do  so.  There- 
fore no  prejudice  to  defendant  has  been  shown  to 
have  resulted  from  the  settlement  between  plaintiff 
and  the  injured  man. 

Defendant  seeks  support  for  its  position  in  de- 
cisions in  the  second  circuit.  Apart  from  the  fact 
that  recent  decisions  in  the  second  circuit  recognize 
a  right  to  indemnity  in  a  case  similar  to  the  one 
at  bar,  Berti  vs.  Compagnie,  etc.  2d  Cir.,  213  F.2d 
397,  this  Court  is  bound  by  the  law  of  the  Ninth 
Circuit  as  set  forth  in  States  S.S.  Co.  vs.  Rothschild 
International  Stevedoring  Co.,  supra.  The  States 
case  also  disposes  of  defendant's  contention  that  the 
case  at  bar  is  controlled  by  Halcyon  Lines  vs.  Haenn 
Ship  Corp.,  342  U.S.  282,  because  the  Court  of  Ap- 
peals there  held,  205  F.2d  at  255,  that  "*  *  *  the 
Halcyon  case  has  no  application  to  indemnity 
cases." 

It  Is  Ordered  that  the  motion  of  defendant  Ma- 
rine Terminals  Corporation  to  dismiss  the  com- 
plaint be,  and  the  same  is  hereby  denied,  and  de- 
fendant is  directed  to  answer  the  complaint. 

Dated:   December  8,  1954. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 

[Endorsed] :   Filed  December  8,  1954. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  now  the  defendant,  Marine  Terminals 
Corp.,  a  corporation  and  answering  Plaintiff's  com- 
plaint on  file  herein  admits,  denies  and  alleges  as 
follows : 

I. 

Answering  Paragraph  I,  said  defendant  alleges 
that  it  has  no  information  or  belief  upon  the  subject 
sufficient  to  enable  it  to  answer  the  allegations 
therein  contained  and  placing  its  denial  on  the 
ground,  denies  each  and  every,  all  and  singular,  the 
allegations  therein  contained  and  each  and  every 
part  thereof. 

II. 

Answering  Paragraphs  IV  and  YI,  denies  each 
and  every,  all  and  singular,  the  allegations  therein 
contained  and  each  and  every  part  thereof. 

III. 

Answering  Paragraph  Y,  from  the  beginning 
thereof  to  and  including  the  words  "said  action" 
Line  12,  Page  3,  said  defendant  alleges  that  it  has 
no  information  or  belief  upon  the  subject  sufficient 
to  enable  it  to  answer  the  allegations  therein  con- 
tained and  i:>lacing  its  denial  on  that  ground,  denies 
each  and  every,  all  and  singular,  the  allegations 
therein  contained  and  each  and  every  part  thereof. 

Further  answering  Paragraph  Y,  beginning  with 
the  words  "because  of"  Line  13,  Page  3,  through 
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and  including  the  end  of  the  Paragraph  V,  denies 
each  and  every,  all  and  singular,  the  allegations 
therein  contained  and  each  and  every  part  thereof. 

Denies  that  Plaintiff,  American  President  Lines, 
Ltd.,  a  corporation,  has  been  damaged  in  the  sum 
of  $67,563  or  any  other  sum  or  sums  whatsoever 
or  at  all. 

IV. 

Denies  each  and  every  allegation  in  Plaintiff's 
Complaint  contained  not  heretofore  specifically  ad- 
mitted. 

V. 

And  as  and  for  a  Further,  Separate  and  Affirma- 
tive Answer  to  Said  Complaint,  this  defendant  al- 
leges that  Robert  Williams,  who  was  the  Plaintiff 
in  that  certain  action  described  and  set  forth  in 
Paragraph  V  of  the  Complaint  herein,  was  at  the 
time  of  the  accident  and  resulting  injuries  described 
and  set  forth  in  said  Paragraph  V  of  said  Com- 
plaint herein;  was  employed  by  this  defendant  and 
alleges  therefore  that  any  and  all  liability  of  this 
defendant  to  any  person  or  persons  in  any  way 
arising  out  of  said  accident  or  the  matters  set  forth 
in  said  Complaint  is  covered  and  controlled  by  the 
provisions  of  the  Longshoremen  and  Harbor  Work- 
ers Compensation  Act,  33  U.S.C.A.  Sections  901  to 
950  and  that  this  defendant  had  secured  the  pay- 
ment of  compensation  thereunder  and  had  fully 
complied  with  all  the  terms  conditions  of  said  Act. 
And  as  a  Further,  Separate  and  Affirmative  An- 
swer to  said  Complaint;  this  defendant  alleges  that 
the  negligence  and  carelessness,  if  any,  causing  the 
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alleged  injury  to  plaintiff  was  the  negligence  and 
carelessness  of  j^ersons  other  than  this  defendant, 
its  agents,  servants  or  employees,  and  that  this  de- 
fendant, its  agents,  servants  and  employees  were 
Avithout  fault  or  negligence  in  any  respect  causing 
or  contributing  to  said  injury.  And  as  and  For  a 
Further,  Separate  and  Affirmative  Answer  to  said 
Complaint,  this  defendant  alleges  that  purported 
release  and  settlement  obtained  and  taken  by  the 
plaintiff,  American  President  Lines,  Ltd.,  a  cor- 
poration, w^as  unreasonable  in  amount  and  did  con- 
stitute a  vohmtary  contribution  or  payment  on  thv'^ 
part  of  said  Plaintiff,  which  said  unreasonableness 
of  amount  and  said  voluntary  payment  was  further 
made  without  any  notice  thereof  to  this  defendant, 
and  without  any  opportunity  to  participate  in  or 
defend  said  action  and  as  a  result  thereof  would  not 
be  binding  on  or  upon  this  defendant  to  respond 
by  way  of  indemnity  or  otherwise. 

Wherefore,  this  defendant.  Marine  Terminals 
Corporation,  a  corporation,  prays  that  Plaintiff's 
Complaint  be  dismissed,  for  defendant's  costs  in  this 
action  incurred  and  for  such  further  and  addi- 
tional relief  as  shall  seem  just  and  equitable  in  the 
premises. 

/s/  BOYD  &  TAYLOR. 
Attorneys  for  Defendant,  Marine   Terminals  Cor- 
poration, a  corporation. 

Duly  Verified. 

[Endorsed] :  Filed  December  21,  1954. 
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[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

To  the  Defendant  above  named  and  to  Boyd  &  Tay- 
lor, its  Attorneys: 

Please  take  notice  that  Plaintiff  American  Presi- 
dent Lines,  Ltd.,  has  changed  attorneys  in  the  above- 
entitled  action  and  that  Lillick,  Geary,  Olson, 
Adams  &  Charles,  311  California  Street,  San  Fran- 
cisco, California,  have  been  and  are  hereby  sub- 
stituted in  place  of  the  undersigned  as  attorneys 
for  plaintiff  named. 

Dated:   January  6,  1955. 

/s/  TREADWELL  &  LAUGHLIN, 

Attorneys  for  Plaintiff  American 
President  Lines,  Ltd. 

The  undersigned  hereby  consent  to  the  above 
change  of  attorneys. 

Dated:  January  5,  1955. 

/s/  TREADWELL  &  LAUGHLIN, 

Attorneys  for  Plaintiff  American 
President  Lines,  Ltd. 

/s/  C.  R.  WADE,  Secretary 

American  President  Lines,  Ltd. 

We  agree  to  be  substituted  in  place  of  Treadwell 
&  Laughlin  in  the  above-entitled  action  as  attorneys 
for  Plaintiff  American  President  Lines.  Ltd. 
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Dated:   January  5,  1955. 

LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 

/s/  By   EDWIN  L.  GERHARDT 
[Endorsed] :  Filed  January  6,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To  the  Defendants  above  named  and  to  Boyd  and 
Taylor,  their  Attorneys: 

Please  take  notice  that  the  undersigned  will  bring 
the  attached  Motion  to  Amend  Complaint  on  for 
hearing  before  the  Master  Calendar  Department  of 
this  Court  on  Monday,  January  24,  at  the  hour  of 
9:30  o'clock  a.m.,  or  as  soon  thereafter  as  coimsel 
can  be  heard. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 
Attorneys  for  Plaintiff 

MOTION  TO  AMEND  COMPLAINT 

Plaintiff  American  President  Lines,  Ltd.,  moves 
the  Court  for  leave  to  amend  its  complaint  on  file 
herein  in  the ,  following  particulars : 

1.  Striking  out  the  x)aragraph  beginning  line  25, 
page  2,  and  ending  line  1,  page  3,  Paragraph  IV, 
and  inserting  in  lieu  thereof  the  following: 
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Notwithstanding  such  knowledge  on  the  part  of 
defendant  as  aforesaid,  defendant  negligently,  reck- 
lessly, and  without  regard  to  the  imminent  peril 
to  its  employees,  commenced  cargo  operations  in 
said  hatch.  Shortly  thereafter,  defendant,  its  agents, 
servants  or  employees  negligently,  recklessly,  and 
improperly  maintained  and/or  controlled  winches, 
gear  and  other  appurtenances,  within  its  control 
and/or  supplied  improper  or  unsafe  cargo  hooks, 
bridles,  slings  and/or  other  cargo  handling  equip- 
ment causing  said  hatchbeam  to  become  dislodged 
and  fall  into  said  hatch  striking  and  severely  injur- 
ing a  stevedoring  employee  of  defendant,  one  Rob- 
ert Williams,  who  was  working  in  the  course  of  his 
employment  in  said  hatch. 

2.  Striking  out  the  paragraph  beginning  with 
line  13  and  ending  line  19,  page  3,  Paragraph  V, 
and  inserting  in  lieu  thereof  the  following: 

Because  of  the  absolute  liability  of  American 
President  Lines,  Ltd.,  to  said  Robert  Williams 
based  on  unseaworthiness  and  negligence  as  afore- 
said, said  action  was  compromised  and  settled  by 
and  between  American  President  Lines,  Ltd.  and 
said  Robert  Williams  on  January  6,  1953,  for  the 
reasonable  smn  of  $62,500.00,  a  full  and  complete 
release  was  taken,  and  the  action  Vv^as  dismissed 
vdth  prejudice  on  January  19,  1953. 

3.  Striking  out  the  i:>aragraph  l^eginning  with 
line  25  and  ending  with  line  31,  Paragraph  Yl,  page 
3,  and  inserting  in  lieu  thereof  the  following: 

The  sole,  active,  primary,  and  proximate  cause 
of  the  injuries  sustained  by  said  Robert  Williams 
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7as  the  negligent  and  reckless  action  of  defendant 
tiarine  Terminals  Corporation  as  aforesaid,  where- 
ly  plaintiff  herein  has  been  damaged  in  the  sum 
'f  $67,563.00,  as  to  which  amount  it  is  entitled  to  be 
ully  indemnified  by  defendant. 

The  grounds  of  this  motion  are  to  enable  plaintiff 
o  amend  the  complaint  to  conform  to  evidence  that 
dll  be  produced  at  the  time  of  trial  and  to  allege 
Qore  specifically  defendant's  acts  of  negligence. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 
Attorneys  for  Plaintiff 

[Endorsed]  :  Filed  January  13,  1955. 


Title  of  District  Court  and  Cause.] 

ORDER 

This  cause  came  on  to  be  heard  on  January  24, 
.955,  on  plaintiff's  motion  for  leave  to  file  an 
imended  complaint,  and  it  appearing  that  justice 
•equires  that  such  leave  be  given,  and  the  court 
)eing  fully  advised. 

It  Is  Ordered : 

1.  That  plaintiff  be  given  leave  to  file  its  amended 
iomplaint;  and 

2.  That  the  answer  of  the  defendant  hereto  filed 
0  the  plaintiff's  complaint  shall  stand  as  an  answer 
o  the  allegations  contained  in  the  plaintiff's  com- 
3laint  as  amended. 
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Dated:   February  3,  1955. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge 

Approved  as  to  form: 

BOYD  &  TAYLOR, 

/s/  By   FRED  G.  NAVE, 

Attorneys  for  Defendant 

[Endorsed]  :  Filed  February  3,  1955. 


[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  COMPLAINT  FOR 
INDEMNITY 

Plaintiff  complains  of  defendant  and  for  cause  of 
action  alleges: 

I. 

Plaintiff  is  now  and  at  all  of  the  times  herein 
mentioned  was  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  and  maintaining  an  office  and 
place  of  business  in  the  City  and  County  of  San 
Francisco,  State  of  California. 

II. 

Defendant  is  now  and  at  all  of  the  times  herein 
mentioned  was  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  one 
of  the  states  of  the  United  States,  and  is  authorized 
to  do  and  is  doing  business  in  the  City  and  County 
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of   San  Francisco,   State  of   California,   and  else- 
where. 

III. 
On  or  about  January  30,  1952,  defendant  under- 
took, as  an  independent  contractor,  pursuant  to  a 
then  existing  agreement  between  plaintiff  and  de- 
fendant, to  perform  certain  stevedoring  work  aboard 
the  SS  President  Polk,  a  vessel  owned  and  oper- 
ated by  plaintiff  and  carrying  passengers  and 
freight  for  hire  in  interstate  and  foreign  commerce, 
said  vessel  then  lying  alongside  a  pier  at  San  Fran- 
cisco, California. 

iv! 

Shortly  after  commencing  stevedoring  work  on 
said  date,  defendant  ascertained  through  its  agents, 
servants,  and  emx3loyees  the  lack  and  absence  of  a 
safety  latch  on  a  heavy  hatchbeam  at  No.  1  hatch 
on  said  vessel,  which  condition,  if  allowed  to  con- 
tinue and  remain  while  stevedoring  work  was  being 
carried  on  in  said  hatch,  would  result  in  having  the 
stevedores  working  in  a  dangerous,  unsafe  and 
unseaworthy  place  due  to  the  imminent  danger  of 
said  hatchbeam  becoming  dislodged  from  its  posi- 
tion during  cargo  handling  operations  and  falling 
into  the  hatch. 

Plaintiff  herein  was  unaw^are,  not  only  prior  to 
but  at  all  times  mentioned  herein  and  until  said 
hatchbeam  became  dislodged  as  hereinafter  set 
forth,  that  said  safetylatch  was  missing  from  said 
hatchbeam,  nor  did  defendant  herein  at  any  time 
prior  to  said  dislodgment  advise  plaintiff  of  said 
dangerous,  unsafe,  and  unseaworthy  condition. 
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Notwithstanding  such  knowledge  on  the  part  of 
defendant  as  aforesaid,  defendant  negligently,  reck- 
lessly, and  without  regard  to  the  imminent  peril 
to  its  employees,  commenced  cargo  operations  in 
said  hatch.  Shortly  thereafter,  defendant,  its  agents, 
servants  or  employees  negligently,  recklessly,  and 
improperly  maintained  and/or  controlled  winches, 
gear  and  other  appurtenances,  within  its  control 
and/or  supplied  improper  or  unsafe  cargo  hooks, 
bridles,  slings  and/or  other  cargo  handling  equip- 
ment causing  said  hatchbeam  to  become  dislodged 
and  fall  into  said  hatch  striking  and  severely  in- 
juring a  stevedoring  employee  of  defendant,  one 
Robert  Williams,  who  was  working  in  the  course 
of  his  employment  in  said  hatch. 

V. 

On  or  about  April  3,  1952,  said  Robert  Williams 
brought  suit  against  American  President  Lines, 
Ltd.,  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San 
Francisco,  numbered  416216,  entitled  "Robert  Wil- 
liams, Plaintiff,  vs.  American  President  Lines,  Ltd., 
a  corporation;  The  Doe  Company;  John  Doe;  and 
Richard  Roe,  defendants",  seeking  recovery  of 
$250,000  general  damages,  together  with  past  and 
future  wage  loss,  medical  expenses,  and  costs  of 
suit.  Attached  hereto  and  made  a  part  hereof, 
marked  "Exhibit  A",  is  a  true  and  correct  copy  of 
the  complaint  in  said  action. 

Because  of  the  absolute  liability  of  Am^erican 
President  Lines,  Ltd.  to  said  Robert  Williams  based 
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on  unseaworthiness  and  negligence  as  aforesaid, 
said  action  was  compromised  and  settled  by  and 
between  American  President  Lines,  Ltd.  and  said 
Robert  Williams  on  January  16,  1953,  for  the  rea- 
sonable sum  of  $62,500.00,  a  full  and  complete  re- 
lease was  taken,  and  the  action  was  dismissed  with 
prejudice  on  January  19,  1953. 

Expenses  and  costs  attendant  uj^on  defense  of 
said  action,  and  reasonably  incurred  in  connection 
therewith,  together  with  attorneys'  fees  reasonably 
incurred  were  in  the  total  smn  of  $5,063. 

VI. 

The  sole,  or  active,  or  primary,  and  proximate 
cause  of  the  injuries  sustained  by  said  Robert  Wil- 
liams was  the  negligent  and  reckless  action  of  de- 
fendant Marine  Terminals  Corporation  as  afore- 
said, whereby  plaintiff  herein  has  been  damaged  in 
the  sum  of  $67,563.00,  as  to  which  amount  it  is  en- 
titled to  be  fully  indemnified  by  defendant. 

No  part  of  said  sum  has  been  paid,  and  the  whole 
thereof  is  due,  owing  and  impaid. 

YII. 

This  is  a  civil  action  between  citizens  of  different 
states,  where  the  amoimt  in  controversy  exceeds  the 
sum  or  value  of  $3,000,  exclusive  of  interest  and 
costs.  Jurisdiction  of  this  court  is  fomided  upon 
the  provisions  of  28  United  States  Code,  Sec.  1332. 

AVherefore,  plaintiff  prays  judgment  in  the  sum 
of  $67,563.00,  together  with  costs  of  suit  herein,  and 
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for  such  other  and  further  relief  as  may  be  proper 
in  the  premises. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 
Attorneys  for  Plaintiff 

Duly  Verified. 

[Note :  Exhibit  A  is  set  out  at  pages  7-12.] 
[Endorsed] :   Filed  February  3,  1955. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

Roche,  Chief  Judge: 

This  is  an  action  for  indemnity  in  the  amount  of 
$67,563.00.  Jurisdiction  of  this  court  is  founded 
upon  the  provisions  of  28  United  States  Code  Sec- 
tion 1332.  The  facts  of  this  case  are  as  follows: 

On  January  29,  1952,  plaintiff's  vessel.  President 
Polk,  was  in  San  Francisco,  and  pursuant  to  a 
written  stevedoring  contract  the  defendant  went 
aboard  the  vessel  for  the  purpose  of  discharging 
the  ship's  cargo.  The  contract  contained  no  agree- 
ment, covenant  or  language  of  indemnity.  This  fact 
is  undisputed.  American  President  Lines  has  con- 
ceded there  was  a  missing  locking  device  on  the  No. 
2  king  strongback  in  the  low^er  'tween  deck  hatch. 

During  unloading  operations  the  defective  strong- 
back  was  dislodged  by  the  bridle  and  hook  mani- 
pulated by  the  winch  driver,  and  fell  into  the  lower 
hold  causing  personal  injuries  to  Mr.  Williams,  a 
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stevedore.  The  operation  of  the  winch  bridle  and 
hook  was  in  the  usual  and  customary  manner,  and 
the  winch  driver  was  free  of  negligence.  The  evi- 
dence reveals  that  it  is  the  duty  of  the  shipowner 
to  repair  and  maintain  the  locking  devices. 

An  action  was  brought  by  the  injured  man,  Wil- 
liams, against  American  President  Lines.  No  tender 
of  defense  of  the  action  in  the  State  Court  was  made 
by  the  American  President  Lines  to  the  Marine 
Terminals  Corporation.  Further,  no  third  party  or 
indenmity  action  was  filed.  In  settlement  of  Mr. 
Williams'  claim  American  President  Lines  paid  him 
$62,500.00. 

The  question  for  decision  is  whether  a  recovery 
for  indemnity  may  be  had  by  the  American  Presi- 
dent Lines,  the  shipowner,  against  Marine  Ter- 
minals. 

The  shipowner's  position  is  that  its  negligence 
was  passive,  and  that  the  proximate  cause  of  Wil- 
liams' injury  was  the  negligence  of  Marine  Ter- 
minals. This  contention  is  based  on  the  fact  that 
the  evidence  shows  that  the  gang  boss  and  the  gang 
steward  knew  that  the  hatch  beam  was  defective 
when  the  work  began.  Therefore  it  is  argued  the 
subsequent  damages  were  due  to  defendant's  inde- 
pendent acts  of  negligence,  supervening  in  time,  in 
violation  of  all  the  safety  rules.  Plaintiff's  brief 
states  that  defendant  "had  the  last  clear  chance  to 
avoid  this  accident." 

If  this  court  had  merely  the  problem  of  equating 
the  relative  liability  as  between  two  tort  feasors  its 
task  would  be  simple.  The  evidence  clearly  shows 
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that  plaintiff's  negligence  was  passive,  and  that  de- 
fendant continued  its  work  with  knowledge  of  the 
dangerous  condition.  Therefore  defendant's  share 
of  responsibility  would  be  greater  for  the  damages 
which  ensued. 

However,  this  case  is  governed  by  the  decision 
of  the  Supreme  Court  in  Halcyon  Lines  vs.  Haenn 
Ship  Refitting  Corp.,  342  U.  S.  282.  In  that  case  the 
Supreme  Court  considered  whether  it  would  create 
an  enforceable  right  of  contribution  as  between 
joint  tort  feasors,  and  stated,  "we  would  feel  free 
to  do  so  here  if  wholly  convinced  that  it  would  best 
serve  the  ends  of  justice."  The  conclusion  reached 
was  "that  it  would  be  unwise  to  attempt  to  fashion 
new  judicial  rules  of  contribution  and  that  the  solu- 
tion of  this  problem  should  await  congressional 
action." 

The  court  stated  in  its  opinion  that  certiorari  was 
granted  because  of  the  conflicting  views  taken  by 
the  circuits  as  to  the  existence  of  and  the  extent  to 
which  contribution  can  be  obtained  in  cases  such 
as  this.  It  then  cited  as  cases  under  consideration 
American  Mutual  Insurance  Co.  vs.  Matthews,  182 
F.2d  322,  and  United  States  vs.  Rothschild  Interna- 
tional Stevedoring  Co.,  183  P.2d  181.  It  is  this 
court's  view  that  if  the  instant  case  were  decided 
under  the  rule  of  law  enunciated  in  U.  S.  vs. 
Rothschild  Int.  Stev.  Co.,  supra,  that  plaintiff  would 
be  entitled  to  indemnity.  However,  the  Supremo 
Court  has  declared  the  rule  which  this  court  is 
bound  to  follows  Under  this  rule  plaintiff  must  be 
denied  recovery. 
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The  case  of  States  S.S.  Co.  vs.  Rothschild  Inter- 
national Stevedoring  Co.,  205  F.2d  253,  indicates  the 
exception  to  the  general  rule  enunciated  by  the 
Supreme  Court.  That  is  the  situation  where  the 
shipowner  is  liable  without  fault  as  a  result  of  an- 
other's acts.  Indemnity,  other  than  as  provided  hj 
contract,  is  allowable  where  the  shipowner  is  liable 
only  because  of  its  non-delegable  duty  to  furnish 
a  stevedore  a  seaworthy  ship  and  a  safe  place  in 
which  to  work  under  the  doctrine  of  Seas  Shipping 
Co.  vs.  Sierocki,  328  U.  S.  85,  a  species  of  absolute 
liability  regardless  of  fault.  The  shipo\vner  in  the 
instant  case  was  not  liable  without  fault  for  he 
admittedly  supplied  a  beam  with  a  defective  lock- 
ing device.  As  such,  this  negligence  jointly  con- 
curred with  the  Stevedoring  Company's  negligence 
resulting  in  the  ensuing  accident.  If  plaintiff  were 
allowed  recovery  in  this  case  it  would  be  on  basis 
of  contribution  rather  than  on  a  true  indemnity 
theory. 

In  accord  with  Halcyon  vs.  Haenn  Ship  Refitting 
Corp.,  supra,  and  the  above  opinion. 

It  Is  Ordered  that  judgment  be  entered  herein, 
upon  findings  of  fact  and  conclusions  of  law  in 
favor  of  the  defendant.  The  respective  parties  to 
pay  their  own  costs. 

Dated:  July  12th. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  U.  S.  District  Court 

[Endorsed]  :  Filed  July  12,  1955. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACTS  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  coming  on  for  trial  on 
the  8th  day  of  June,  1955,  before  the  Honorable  i 
Michael  J.  Roche,  Chief  Judge,  United  States  Dis- 
trict Court,  sitting  without  a  jury;  Edwin  L.  Ger- 
hardt  and  Gordon  L.  Poole  of  Lillick,  Geary,  Olson, 
Adams  &  Charles,  appearing  as  counsel  for  Plain- 
tiff, American  President  Lines,  Ltd.,  and  M.  K. 
Taylor  and  Frederic  G.  Nave  of  Boyd  &  Taylor, 
appearing  as  counsel  for  the  defendant  Marine 
Terminals  Corp.;  and  the  court  having  heard  the 
testimony  and  having  examined  the  proofs  offered 
by  the  respective  parties  and  the  cause  having  been 
submitted  to  the  court  for  decision  and  the  court 
being  fully  advised  in  the  premises  now  makes  its 
findings  of  fact  as  follows: 

Findings  of  Fact 

1.  On  January  29,  1952,  plaintiff's  vessel.  Presi- 
dent Polk,  was  in  San  Francisco,  for  the  purposes 
of  loading  and  unloading  cargo.  That  the  defend- 
ant, Marine  Terminals  Corporation,  pursuant  to  a 
written  stevedoring  contract  went  aboard  for  the 
purpose  of  discharging  the  ship's  cargo. 

2.  That  the  stevedoring  contract,  between  faid 
parties  contained  no  agreement,  covenant  or  lan- 
guage of  indemnity. 

3.  That  at  the  time  of  the  arrival  of  said  vessel 
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in  San  Francisco,  and  prior  to  the  defendant  going 
aboard  for  the  purpose  of  discharging  the  vessel's 
cargo,  there  was  a  missing  locking  device  on  the 
number  2  King  strongback  in  the  lower  'tween  deck 
hatch. 

4.  That  the  plaintiff  knew  and  was  aware  of  the 
absence  of  locking  devices  on  some  of  the  strong- 
backs  on  the  vessel  and  communicated  this  informa- 
tion to  the  defendant. 

5.  That  plaintiff's  chief  officer  had  on  January 
29,  1952,  communicated  to  defendant's  walking  boss, 
Ernest  Bleile,  a  warning  that  some  beams  aboard 
the  vessel  might  lack  locking  devices  and  cautioned 
hun  to  remove  any  defective  beams. 

6.  That  at  the  time  of  the  accident,  only  one 
section  of  the  three  sections  of  the  lower  'tween 
deck  hatch  square  was  open. 

7.  That  on  the  second  day  of  the  unloading  of  the 
cargo  of  said  vessel,  the  defendant's  winch  driver, 
Mr.  Paquette,  dislodged  a  strongback  by  the  bridle 
and  hook  being  manipulated  by  him  in  the  cargo 
unloading  operations.  That  upon  becoming  dis- 
lodged said  strongback  fell  into  the  lower  hold  strik- 
ing and  causing  personal  injuries  to  Mr.  Williams, 
a  stevedore  employee  of  the  defendant. 

8.  That  the  winch  driver,  Mr.  Paquette,  had 
prior  to,  and  at  the  time  of  the  dislodgement  of  said 
hatch  beam,  been  using  operating  and  manipulat- 
ing the  bridle  and  hook  in  the  usual  and  customary 
jtnanner  and  free  of  any  negligence  whatsoever. 

9.  That  the  main  purpose  of  locking  devices  of 
strongbacks    is    to    prevent    the    dislodgement    of 
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strongbacks  by  being  caught  or  hooked  by  the  bridle 
and  hook  used  in  loading  and  unloading  operations. 

10.  That  had  said  strongback  been  equipped  with 
a  locking  device,  it  would  not  have  become  dislodged 
and  in  fact  could  not  have  become  dislodged  by  the 
said  bridle  and  hook  used  in  said  loading  or  un- 
loading operations. 

11.  That  it  was  the  duty  of  the  vessel's  owners 
(plaintiff  herein)  to  supply,  repair  and  maintain 
the  locking  devices  used  on  said  hatch  beam. 

12.  That  plaintiff's  negligence  was  passive  and 
that  the  defendant  continued  to  work  with  the 
knowledge  of  the  dangerous  condition  of  the  defec- 
tive strongbacks. 

12.  That  the  injured  stevedore,  Mr.  Williams, 
was  an  employee  of  the  defendant.  That  the  de- 
fendant. Marine  Terminals,  had  complied  with  the 
provisions  of  the  Longshoreman  and  Harbor  Com- 
pensation Act,  and  for  several  months  following 
said  accident  and  resulting  injuries  received  both 
compensation  and  medical  care,  attention  and  ex- 
penses pursuant  to  the  said  act. 

14.  That  Mr.  Williams  later  elected  to  file  an 
action  for  damages  against  the  vessel's  owner  (the 
plaintiff  herein)  in  the  State  Court  of  California. 

15.  That  on  April  3,  1952,  Robert  B.  Williams 
filed  suit  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  for  $250,000.00  naming 
American  President  Lines  as  defendant  for  the  in- 
juries resulting  from  his  accident  of  January  30, 
1952. 

16.  That  no  tender  of  defense  of  the  action  in  the 
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State  Court  was  made  by  the  American  President 
Lines  to  the  Marine  Terminals  Corporation,  nor  was 
any  third  party  or  indemnity  action  filed  in  said 
State  Court  action  bringing  in  or  attempting  to 
bring  in  the  Marine  Terminals  Corporation. 

17.  That  the  State  Court  action  filed  by  Mr. 
Williams  was  settled  by  the  American  President 
Lines  paying  the  sum  of  $62,500.00  to  Mr.  Williams, 
which  said  settlement  and  sum  was  reasonable. 

18.  That  Williams,  an  employee  of  defendant, 
suffered  serious  permanent  injuries  to  his  back  and 
hip  joint  and  suffered  a  permanent  wage  loss  as  the 
result  of  his  injury. 

From  the  foregoing  facts  that  court  concludes 
as  follows: 

Conclusions  of  Law 

1.  That  both  of  the  parties,  plaintiff  and  defend- 
ant, were  jointly  and  concurrently  negligent  in  the 
premises,  which  joint  and  concurrent  negligence 
caused  the  accident  and  resulting  injuries  to  Mr. 
Williams,  the  stevedore. 

2.  That  the  joint  and  concurrent  negligence  of 
the  said  parties  consisted  of  negligence  on  the  part 
of  both  of  them  in  that  the  shipowner  knowingly 
supplied  a  hatch  beam  totally  lacking  a  locking  de- 
vice; and  both  of  said  parties  with  full  knowledge 
of  said  lack  of  a  locking  device  permitted  the  un- 
loading and  loading  operations  to  be  performed, 
without  repairing  or  replacing  said  locking  device, 
or  without  removing  said  hatch  beam. 

3.  That  both  parties  well  knew  or  should  have 
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known  from  experience  that  a  hatch  beam  totally 
lacking  in  locking  devices  could  be  easily  and  upon 
even  slight  contact  with  the  bridle  and  hook,  used 
in  loading  and  unloading,  became  dislodged  and 
fall  and  cause  serious  injury  to  any  person  upon 
whom  said  hatch  beam  might  fall. 

4.  That  the  concurring  negligence  of  the  ship-  '- 
owner  went  well   beyond   a   mere   passive   act   of 
negligence  based  on  its  non  delegable  duty  to  fur- 
nish a  seaworthy  ship  and  a  safe  place  to  work. 

5.  Although  Mr.  Williams'  (the  stevedore)  in- 
juries proximately  resulted  from  the  joint  and  con- 
curring negligence  of  the  ship  (plaintiff)  the  steve- 
doring company  (defendant),  plaintiff's  demand  for 
indemnity  against  the  defendant  must  be  denied 
upon  the  authority  of  American  Mutual  Liability 
Ins.  Co.  vs.  Mathews,  182  Fed.  2d,  332,  2  Cir.,  and 
Halcyon  Lines  vs.  Haenn  Ship  Refitting  Corp.,  342 
U.S.  382. 

6.  That  plaintiff  is  not  entitled  to  recover  from 
the  defendant,  upon  its  action  for  inderonity. 

7.  That  judgment  be  entered  herein,  upon  these 
findings  of  fact  and  conclusions  of  law  for  the  de- 
fendant. 

8.  That  each  party  pay  their  own  costs  in  this 
action  incurred. 

Dated:    This  1st  day  of  August,  1955. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  United  States  District 
Court 

[Endorsed] :   Filed  August  1,  1955. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34067 

AMERICAN  PRESIDENT  LINES,  LTD.,  a  cor- 
poration, Plaintiff, 

vs. 

MARINE  TERMINALS  CORPORATION,  a  cor- 
poration. Defendants. 

JUDGMENT  ON  FINDINGS  OF  COURT 
FOR  DEFENDANT 

The  above  cause  came  on  for  trial  on  the  8th 
day  of  June,  1955,  and  was  duly  submitted  for  con- 
sideration and  decision,  and  the  Court,  after  due 
deliberation  rendered  its  decision,  and  on  the  1st 
day  of  August,  1955,  made  and  filed  its  findings  of 
fact,  conclusions  of  law,  and  order  for  judgment. 

Now,  Therefore,  pursuant  thereto,  it  is  deter- 
mined by  the  Court  that  plaintiff  take  nothing  by 
this  action  and  that  each  party  bear  its  own  costs. 

Dated:   August  1st,  1955. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  United  States  District 
Court 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  August  1,  1955.  Entered  Au- 
gust 2,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  American  President 
Lines,  Ltd.,  Plaintiff  above  named,  hereby  appeals 
to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  August  2,  1955. 

Dated  August  30,  1955. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 

&  CHARLES, 
/s/  EDWIN  L.  GEPHARDT, 
/s/  GORDON  L.  POOLE, 

Attorneys  for  Appellants  American 
President  Lines,  Ltd. 

[Endorsed] :    Filed  August  30,  1955. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Whereas,  American  President  Lines,  Ltd.,  Plain- 
tifl  herein,  have  prosecuted  or  are  about  to  pros- 
ecute an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  a  judgment 
made  and  entered  August  2,  1955,  by  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Now,  Therefore,  in  consideration  of  the  premises, 
the  undersigned.  Fidelity  and  Deposit  Company  of 
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klaryland,  a  corporation  duly  organized  and  exist- 
ng  under  the  laws  of  the  State  of  Maryland  and 
Luly  authorized  and  licensed  by  the  laws  of  the 
5tate  of  California  to  do  a  general  surety  business 
n  the  State  of  California,  does  hereby  undertake 
ind  promise  on  the  part  of  American  President 
jines,  Ltd.,  Appellant,  that  they  will  prosecute 
heir  appeal  to  effect  and  answer  all  costs  if  they 
ail  to  make  good  their  appeal,  not  exceeding  the 
lun  of  Two  Hundred  Fifty  and  No/100  Dollars 
$250.00),  to  which  amount  said  Fidelity  and  De- 
)osit  Company  of  Maryland  acknowledges  itself 
ustly  boimd. 

And  further,  it  is  expressly  understood  and 
Lgreed  that  in  case  of  a  breach  of  any  condition  of 
he  above  obligation,  the  Court  in  the  above  entitled 
natter  may,  upon  notice  to  the  Fidelity  and  Deposit 
yompany  of  Maryland,  of  not  less  than  ten  (10) 
[ays,  proceed  summarily  in  the  action  or  suit  in 
^hich  the  same  was  given  to  ascertain  the  amount 
v^hich  said  Surety  is  bound  to  pay  on  account  of 
uch  breach,  and  render  judgment  therefor  against 
t  and  award  execution  therefor. 

Signed,  Sealed  and  Dated  this  30th  day  of  Au- 
gust, 1955. 

Seal]  FIDELITY  AND  DEPOSIT  COM- 

PANY OF  MARYLAND, 
/s/  By   ERBON  DELVENTHAL, 
Attorney-in-Fact 

Notary  Public's  Certificate  attached. 
[Endorsed] :    Filed  August  30,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL 

It  is  hereby  stipulated  and  agreed,  by  and  be- 
tween the  attorneys  for  the  parties  hereto,  subject 
to  the  order  of  the  court,  that  the  time  within 
which  plaintiff-appellant  shall  file  the  record  on 
appeal  and  docket  the  appeal  from  the  judgment 
entered  herein  on  August  2,  1955,  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  be 
extended  to  and  including  November  28,  1955. 

Dated:   October  4,  1955. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 

Attorneys  for  Plaintiff -Appellant 
/s/  BOYD  &  TAYLOR, 
/s/  By    FREDERIC  G.  NAVE, 
^  Attorneys  for  Defendant- Appellee 

So  Ordered:  October  7th,  1955. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge 

[Endorsed] :   Filed  October  7,  1955. 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant,  American  President  Lines,  Ltd.  desig- 
nates the  entire  record  pursuant  to  Rule  75,  Federal 
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iliiles  of  Civil  Procedure,  including  the  reporter's 
;ranscript  and  all  exhibits. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 

&  CHARLES, 
/s/  EDAVIN  L.  GERHARDT, 
/s/  GORDON  L.  POOLE, 

Attorneys  for  Appellant,  American 
President  Lines,  Ltd. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :   Filed  November  16,  1955. 
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CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing  and  accom- 
panying dociunents  and  exhibits,  listed  below,  are 
■he  originals  filed  in  this  Court  in  the  above-entitled 
3ase  and  that  they  constitute  the  record  on  appeal 
lerein  as  designated  by  the  attorneys  for  the  ap- 
pellant : 

Complaint  for  Indemnity. 

Notice  of  Hearing  and  Motion  to  Dismiss  by  De- 
fendant. 

Memorandum  and  Order  of  Court  Denying  Mo- 
ion  to  Dismiss. 

Answer  of  Defendant. 

Substitution  of  Counsel  for  Plaintiff. 


42  American  President  Lines,  Ltd.,  vs. 

Notice  and  Motion  by  Plaintiff  to  Amend  Com- 
plaint. 

Order  Granting  Leave  to  Amend  Complaint  and 
for  Answer  to  Stand  as  Answer  to  Amended  Com- 
plaint. 

First  Amended  Complaint  for  Indemnity. 

Memorandum  Opinion  of  Court  for  Judgment 
for  Defendant. 

Proposed  Findings  of  Fact  and  Conclusions  of 
Law  by  Plaintiff. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Appeal  Bond. 

Stipulation  and  Order  Extending  Time  to  Docket 
Record  on  Appeal. 

Designation  of  Record  on  Appeal. 

Reporter's  Transcript  of  Trial  Proceedings  June 
8,  9,  10  and  13,  1955. 

Plaintiff's  Exhibits:  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 
12,  13,  14,  15,  16,  17,  18,  19,  20,  21  and  23  (22  with- 
drawn on  stipulation)  and  24. 

Defendant's  Exhibits  A  and  B. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
25th  day  of  November,  1955. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

/s/  By   MARGARET  P.  BLAIR, 
Deputy  Clerk 
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En  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34067 

AMERICAN  PRESIDENT  LINES,  LTD., 

Plaintiff, 

vs. 

MARINE  TERMINALS  CORPORATION, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 
June  8,  9,  10,  1955 

Before:  Hon.  Michael  J.  Roche,  Judge. 

Appearances:  For  the  Plaintiff:  Lillick,  Geary, 
Olson,  Adams  &  Charles,  by  Edwin  L.  Gerhardt  and 
Gordon  L.  Poole.  For  the  Defendant :  M.  K.  Taylor 
and  Frederic  G.  Nave.  [1*] 

Mr.  Gerhardt:  If  Your  Honor  please,  we  have 
stipulated  on  the  introduction  of  certain  docmnents 
into  evidence,  and  for  the  purpose  of  the  record  I 
should  like  to  recount  those  exhibits  in  the  order 
in  which  they  are  to  be  introduced. 

Exhibit  1,  Your  Honor,  is  the  first  diagram,  a 
vertical  section  through  the  ship,  showing  the  three 
hatch  levels  in  No.  1  hatch. 

(The  diagram  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  1.) 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  Gerhardt:  Exhibit  No.  2  is  the  horizontal 
section,  the  bird's  eye  view  of  the  No.  1  lower 
tweendeck  hatch. 

(The  diagram  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  2.) 

Mr.  Gerhardt :  Exhibit  No.  3  is  an  illustration  of 
the  bridle  and  hook  and  the  contact  it  made  with  the 
No.  2  strongback  at  the  lower  tweendeck  level. 

(The  diagram  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  3.) 

Mr.  Gerhardt :  Exhibit  4,  Your  Honor,  is  a  photo- 
graph taken  recently.  As  a  matter  of  fact,  Exhibits 
4  through  9  are  all  recent  photographs  taken  aboard 
the  President  Polk  at  No.  1  hatch  for  the  purpose 
of  ilhistrating  construction  of  beams,  the  position  of 
hatchboards,  and  so  forth.  [3] 

Exhibit  No.  4,  Your  Honor,  is  a  photograph 
showing  the  No.  1  hatch,  and  at  the  forward  end 
of  the  hatch  the  winch  driver  in  place  at  the  con- 
trols in  a  position  where  he  is  looking  down  into 
No.  1  hold. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  4.) 

Mr.  Gerhardt:  Exhibit  No.  5  is  a  view  of  the 
upper  tweendeck,  or  shelter  deck  hatch,  showing 
the  hatch  boards  in  position  across  the  queen  beam 
and  resting  at  either  end  in  the  king  beams. 
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(The  photograph  referred  to  was  thereupon 
received   in   evidence    and   marked   Plaintiff's 
Exhibit  No.  5.) 
Mr.  Gerhardt:    Exhibit  No.  6,  Your  Honor,  is  a 
photograph  of  a  typical  strongback  in  No.  1  hatch 
showing  the  locking  device  or  safety  device  on  one 
end  of  the  strongback  in  an  open  or  unlocked  posi- 
tion. 

(The  photograph  referred  to  was  thereupon 
received   in    evidence    and   marked   Plaintiff's 
Exhibit  No.  6.) 
Mr.  Gerhardt:    Exhibit  No.  7  is  the  same  strong- 
back  from  the  same  side  and  end  showing  the  safety 
latch  in  a  locked  or  closed  position. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  7.) 
Mr.  Gerhardt:     Exhibit  No.  8  is  a  view  of  the 
same  end  of  the  same  strongback,  but  the  other 
side  showing  the  nut  and  [4]  bolt  or  pin  which  holds 
the  safety  lock  in  place  from  the  other  side. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  8.) 
Mr.  Gerhardt:     Exhibit  No.  9,  Your  Honor,  is  a 
photograph  showing  the  slot  or  cleat  at  the  side  of 
the  hatch  opening  into  which  the  end  of  the  strong- 
back  or  beam  fits. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  9.) 
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Mr.  Gerhardt :  Exhibit  No.  10,  Your  Honor,  is  a 
photograph  also  taken  on  the  President  Polk  on 
January  30th,  1952  but  a  few  hours  after  the  ac- 
cident had  occurred.  This  photograph  is  taken  from 
the  maindeck  level  looking  down  into  the  hold,  and 
if  I  may  be  permitted  to  explain  that  while  Your 
Honor  reviews  it,  and  for  the  record,  this  area 

The  Court:    Do  you  wish  to  come  up  here? 

Mr.  Gerhardt:  This  area  at  this  side  indicates 
the  level  of  the  hatch  at  the  main  deck.  Then  next 
is  the  shelter  deck  or  upper  tweendeck  area  with 
the  opening  in  the  beams  removed  from  the  first 
section  and  from  part  of  the  second  section,  but 
with  both  sections  of  strongbacks,  the  No.  1  section 
and  the  No.  2  section  of  the  strongbacks  removed. 

The  next  level  in  the  photograph  is  the  lower 
tweendeck  showing  the  barrels  of  oil  stowed  in  the 
wings  or  at  the  side  of  the  tweendeck  space,  showing 
the  No.  2  strongback  out  of  [5]  the  slot,  and  only 
the  open  slot  or  cleat  on  the  side  of  the  hatch. 

No.  3,  the  queen  beam  still  in  place  but  with  the 
hatchboards  having  been  removed  from  the  second 
section  between  No.  2  and  No.  4. 

The  Court :  This  is  the  king  and  this  is  the  queen  ? 

Mr.  Gerhardt:  What  you  are  pointing  to  are 
some  dunnage  boards  in  the  lower  hold,  but  the 
king  beam  was  located  here,  and  then  the  hatch- 
boards  rested  on  the  edge  here  beneath,  in  the  side 
of  that  king  beam  to  the  top  of  the  queen  and  over 
this  king  beam,  which  is  No.  4. 

Then  the  next  level.  Your  Honor,  showing  the 
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drums  on  the  lower  hold  itself  where  Mr.  Williams 
was  working  at  the  time. 

The  Court:     Is  this  one  shot? 

Mr.  Gerhardt:    That  is  one  shot. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  10.) 

The  Court:    Any  questions'? 

Mr.  Taylor:  No.  It  is  our  understanding  that 
picture  was  taken  the  day  of  the  accident  some  time 
later. 

Exhibit  No.  11,  Your  Honor,  is  a  report  from  the 
Pacific  Maritime  Association  with  respect  to  the 
hours'  work  and  the  earnings  of  Robert  Williams 
per  quarter  beginning  in  1950,  January  1st,   and 
Bnding  on  May  29th  of  1955. 
The  Court:    It  will  be  admitted  and  marked.  [6] 
(The  report  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  11.) 
Mr.  Gerhardt:     Plaintiff's  Exhibit  No.  12  is  the 
record  of  St.  Mary's  Hospital,  which  was  subpoe- 
naed, and  which  was  left  with  counsel  and  with  the 
3lerk  this  morning  pursuant  to  stipulation. 

(The  hospital  record  referred  to  was  there- 
upon received  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  12.) 
Mr.  Gerhardt:     Exhibit  No.  13  is  an  x-ray  bill 
in  the  amount  of  $46.50,  which  was  paid  directly  by 
Mr.  Williams  and  not  by  his  employers.  Marine 
Terminals  Corporation. 
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(The  x-ray  bill  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  13.) 
Mr.  Gerhardt :    Exhibit  No.  14  is  the  hospital  bill 
showing  the  proportion  to  be  paid  by  the  compensa- 
tion insurance  carrier  for  Marine  Terminals  and 
the  part  to  be  paid  by  Mr.  Williams,  his  proportion 
being   $139.60,   and  the   insurance   company's   pro- 
portion being  $1,608.15. 

The  Court:    That  is  marked  what? 
The  Clerk:    14. 

(The  hospital  bill  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  14.) 
Mr.  Gerhardt:     No.  15  is  a  medical  bill  of  Dr. 
Rodney  A.  Yoell,  who  treated  Robert  B.  Williams, 
and  which  bill  is  in  [7]  the  amount  of  $266.75,  and 
which  was  paid  directly  by  Robert  B.  Williams. 

(The  medical  bill  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  15.) 
Mr.  Gerhardt:    Exhibit  No.  16  is  the  stevedoring 
contract  between  American   President   Lines,   the 
plaintiff,   and  the  Marine   Terminals  Corporation, 
the  defendant,  dated  September  30th,  1950,  and  in 
effect  at  the  time  this  accident  occurred. 

(The  contract  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  16.) 
Mr.  Gerhardt :    Your  Honor,  there  is  one  further 
offer  which  I  wish  to  make  at  this  time.  I  have  here 
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le  Pacific  Coast  longshore  agreement  covering  the 
3riod  between  1951  and  1953  and  the  copy  of  the 
acific  Coast  Marine  Safety  Code  dated  1949  which 
as  referred  to  in  the  Pacific  longshore  agreement, 
id  which  was  effective  at  the  time  of  this  accident 
L  January  1952.  We  have  discussed  this  matter, 
our  Honor,  from  the  standpoint  of  the  necessity 
'  subpoenaing  some  of&cial  or  representative  to 
stify  that  those  are  the  agreements  and  that  those 
^reements  were  in  effect.  I  understand  Mr.  Taylor 
as  no  objection  to  stipulating  to  that  extent.  Is 
lat  correct? 

Mr.  Taylor:  That  is  correct,  Your  Honor.  Our 
ejection  is  not  based  on  the  failure  to  lay  a  founda- 
on.  Our  objection  [8]  is  they  are  irrelevant,  in- 
)mpetent  and  immaterial.  I  would  like  to  explain 
lat  a  little  further.  It  is  our  position  that  the  legal 
ability  of  the  defendant  and  the  plaintiff  toward 
le  stevedore  himself  is  defined  by  law  and  not  de- 
ned  by  laws  that  are  set  down  here,  and  I  do  not 
link  the  rules  are  the  exclusive  guides  to  be  fol- 
ded by  Your  Honor,  and  that  is  the  reason  for 
ir  objection.  It  is  not  based  upon  the  basis  of  the 
ict.  We  will  stipulate  that  those  are  in  existence 
ad  they  would  be  properly  identified. 

The  Court:  Let  them  go  in  for  purposes  of  iden- 
fication  to  be  used  by  either  side.  That  will  give 
3th  sides  an  opportunity  to  protect  the  record. 

(The  agreement  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  No.  17  for  iden- 
tification.) 
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(The  Safety  Code  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  No.  18  for  identifica- 
tion.) 

Mr.  Gerhardt:  We  have  one  or  two  further 
stipulations,  Your  Honor,  not  covered  by  docu- 
ments. It  has  been  stipulated  between  counsel  that 
the  compensation  carrier  for  Marine  Terminals 
Corporation  pay  the  following  amounts:  $490  to 
Robert  B.  Williams  in  compensation  and  $1,991.90 
in  medical  expenses  up  to  the  date  when  Robert  B. 
Williams  filed  his  notice  of  election  to  sue  American 
President  Lines,  at  which  time  the  compensation 
payments  were  stopped.  That  is  subject  to  some 
further  correction.  Your  Honor,  but  those  are  the 
[9]  figures  Mr.  Taylor  has  furnished  me  to  date, 
and  we  are  accepting  those  for  that  purpose  at  this 
time. 

Mr.  Taylor :    So  stipulated.  Your  Honor. 

The  Court:  Subject  to  correction,  let  them  be 
admitted  and  marked  next  in  order. 

Mr.  Gerhardt :  Then,  Your  Honor,  we  have  stipu- 
lated that  the  plaintiff  American  President  Lines 
was  incor]oorated  under  and  by  virtue  of  the  laws 
of  the  State  of  Delaware;  that  the  defendant  Ma- 
rine Terminals  Corporation  was  incorporated  under 
and  by  virtue  of  the  laws  of  the  State  of  Nevada. 

Mr.  Taylor  has  also  asked  me  to  stipulate,  and 
I  agreed  to  do  so,  that  when  Mr.  Williams  filed  his 
suit  in  the  State  Court  against  the  American  Pres- 
ident Lines,  American  President  Lines  did  not  in 
turn  make  demand  upon  Marine  Terminals  Cor- 
]Doration  to  come  in  and  defend  that  suit.  We  still 
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lave  a  question  between  us  as  to  the  notification 
;o  Marine  Terminals  regarding  the  settlement,  but 
;o  far  as  the  written  demand  to  them  to  come  in 
md  defend  the  suit  is  concerned,  it  is  stipulated 
;hat  that  was  not  made. 

The  Court :    Let  the  record  so  show. 

Mr.  Gerhardt:  Have  you  any  other  documents, 
\/Li\  Taylor? 

Mr.  Taylor:    Not  at  the  present  time. 

Mr.  Gerhardt:    We  are  ready  to  proceed. 

The  Court:  Is  there  any  other  stipulation  that 
^ou  might  enter  into?  [10] 

Mr.  Taylor:  No,  we  stipulated  to  the  items  men- 
ioned  by  counsel. 

The  Court:    Very  well.  Let  the  record  so  show. 

Call  your  first  witness. 

Mr.  Gerhardt:     Call  Mr.  Williams. 

ROBERT  B.  WILLIAMS 

ialled  as  a  witness  on  behalf  of  the  plaintiff,  and, 
)eing  first  duy  sworn,  testified  as  follows: 

Examination  by  the  Court 

Q.     What  is  your  full  name? 

A.    Robert  B.  Williams. 

Q.  You  will  have  to  speak  up  loud  enough  so 
;he  reporter  will  be  able  to  hear  you  and  the  attor- 
leys  on  both  sides.  Sit  l^ack  in  the  chair.  Where  do 
i^ou  live? 

A.    3106  Tremont  Street,  Berkeley. 

Q.     Your  business  or  occupation? 

A.     Longshoreman. 
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(Testimony  of  Robert  B.  Williams.) 
Q.    How  long  have  you  been  so  engaged? 
A.    For  about  ten  years,  better  than  ten  years. 
Q.     All  that  time  here? 
A.     Yes,  Your  Honor. 
Q.     Did  you  work  in  any  other  port? 
A.     No,  I  have  not. 
The  Court:   Take  the  witness.  [11] 

Direct  Examination 
Mr.  Gerhardt:     Q.     Are  you  married,  Mr.  Wil- 
liams? A.     Yes,  I  am. 


Q 


How  long  have  you  been  married? 


A.     For  about  eleven  years. 

Q.     Do  you  have  any  children? 

A.     Yes,  I  do. 

Q.     How  old  are  they? 

A.     I  have  a  daughter  that  is  past  10. 

Q.     Any  other  children? 

A.    We  adopted  a  foster  child. 

Q.     And  how  old  is  he  or  she  ? 

A.     She  is  past  11. 

The  Court:  Q.  Pardon  me.  How  long  have  you 
been  in  California?  A.     Since  April  1945. 

Q.    Where  did  you  live  formerly? 

A.     Texas. 

Q.  What  is  your  business  or  occupation  here,  if 
any?  A.     A  presser. 

Q.     You  went  to  school  up  to  what  age? 

A.  Ninth  grade,  Booker  T.  Washington,  Wichita, 
Texas. 

Mr.  Gerhardt:     Q.     Mr.  Williams,  on  January 
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{0th,  1952,  were  you  part  of  a  stevedoring  gang 
engaged  in  operations  aboard  the  President  Polk 
locked  in  San  Francisco?  [12]  A.    Yes. 

Q.     What  was  your  job  at  that  time? 

A.  We  were  loading  drums,  working  in  the 
ower  hold  of  the  President  Polk. 

Q.     What  lower  hold,  do  you  remember? 

A.     No.  1. 

Q.     What  kind  of  drmns  were  you  loading? 

A.     They  were  oil  drums. 

Q.  Do  you  know  about  how  many  pounds  or 
vhat  their  weight  was?  A.     No,  I  do  not. 

Q.  How^  were  these  drums  being  loaded?  That 
s,  what  method  was  used?  What  bridle  arrange- 
nent?  Mr.  Williams,  let  me  call  your  attention  to 
)ur  Exhibit  No.  3,  showing  a  bridle  with  a  loop  at 
)ne  end  and  a  hook  j)art  way  up  the  bridle.  Would 
^ou  say  that  is  approximately  the  type  of  bridle 
^ou  were  using  at  the  time?  A.     Yes. 

Q.  How  was  that  used,  Mr.  Williams?  How  do 
,^ou  fasten  it  around  the  drums  or  take  it  off  the 
iriuns  after  they  have  been  loaded? 

A.  The  winch  driver,  he  hoists  four  drums  from 
;he  dock  to  the  hold.  There  are  two  slings  similar 
:o  the  one  that  is  on  the  map  there. 

Q.  When  you  say  two  slings,  I  take  it  you  mean 
^rom  one  [13]  set  of  falls  there  is  an  arrangement 
►vhereby  two  of  these  bridles  are  suspended? 

A.     Correct. 

Q.     Go  ahead. 

A.     There  are  two  men  that  are  attached  to  the 
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dock.  They  wrap  one  sling  around  two  drums  and 
the  other  sling  around  two  more  driuns  and  the 
winch  driver,  when  he  gets  the  signal  from  the  dock, 
hoists  them  up  into  the  hold,  where  four  men  un- 
hook them. 

Q.  When  you  say  he  puts  them  around  the 
drums,  I  take  it  you  mean  after  placing  it  around 
the  drums  he  hooks  this  loop  over  the  hook  on  the 
bridle  ?  A.    Yes. 

Q.  By  the  way,  you  were  in  the  No.  1  lower 
hold  yourself?  A.     Yes. 

Q.     Do  you  remember  who  your  partner  was? 

A.     A  fellow  by  the  name  of  Carl  Smitty. 

Q.  Do  you  remember  who  the  other  men  down 
there  were?  A.     No,  I  do  not. 

Q.  When  the  drums  were  lowered,  then,  you  and 
Smith  were  a  team  and  as  a  team  you  would  un- 
hook the  bridle  from  the  drums,  is  that  correct? 

A.    Yes. 

Q.  Do  you  recall  about  how  many  of  these  drums 
had  been  unloaded  before  your  accident?  [14] 

A.     I  have  no  recollection  of  how  many. 

Q.  Will  you  tell  the  Court  what  happened  at  the 
time  you  were  injured? 

A.  I  myself  proceeds  to  unhook  the  two  drums 
that  had  been  lowered  into  the  lower  hold  of  the 
President  Polk,  No.  1  hatch.  I  attempts  to  steady 
the  bridle.  The  winch  driver  sits  back  on  the  leverLi, 
He  goes  ahead,  and  before  I  know  anything  the 
hook  that  is  on  that  cable  hooked  into  the  beam,  and 
before  I  knew  anything  the  beam  had  struck  me. 
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Q.  When  you  said  the  hatch  driver  goes  ahead, 
ou  mean  he  raised  the  bridle? 

A.  After  the  bridle  had  been  released  from  the 
wo  drums. 

Q.    Do  you  know  who  the  winch  driver  was? 

A.     No,  I  do  not. 

Q.     Was  he  a  member  of  your  same  gang? 

A.     Yes. 

Q.  He  was  a  member  of  the  gang  sent  aboard 
y  Marine  Terminals  Corporation?  A.     Yes. 

Q.  Did  you  actually  see  the  hook  catch  in  the 
eam?  A.     No. 

Q.    When  did  you  first  notice  the  beam  falling? 

A.  It  made  a  noise — when  the  hook  hit  the  beam, 
he  made  a  noise.  I  looked.  I  attempt  to  jump  and 
he  beam  hit  me.  It  happened  just  that  quick. 

Q.  Do  you  know  which  end  of  the  beam  hit  you 
r  what  part  of  the  beam? 

A.  The  ship  was  facing — it  would  be  the  left  side 
'f  the  beam. 

Q.     The  left  side  of  the  beam  facing  forward? 

A.    Yes. 

Q.     Or  aft? 

A.  The  ship — the  bow  was  headed  toward  the 
Bay. 

Q.  When  did  you  first  go  aboard  the  President 
:^olk? 

A.     The  30th,  I  think.  I  am  not  sure. 

Q.  With  respect  to  the  day  of  your  accident,  had 
^ou  gone  aboard  that  morning  for  the  first  time  or 
lad  you  been  aboard  the  day  before? 
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A.  The  first  time  was  that  morning,  the  day  I 
got  hurt. 

Q.  When  you  went  aboard,  Mr.  Williams,  did 
you  and  your  gang  have  anything  to  do  with  the 
removal  of  any  of  the  strongbacks  or  the  hatch- 
boards  ? 

Mr.  Taylor:  Your  Honor,  we  will  object  to  what 
anybody  else  might  have  done  unless  it  was  done  in 
the  presence  of  Mr.  Williams. 

Mr.  Gerhardt:     Q.     Did  you  or  anyone  in  your 
presence  while  you  were  aboard  that  morning  re-  , 
move  any  strongbacks  or  hatchboards  in  order  to 
get  into  one  hold  or  the  other? 

A.     Not  that  I  can  recall. 

The  Court:  Q.  Pardon  me.  What  time  did  you 
go  aboard  [16]  the  ship? 

A.     We  turned  to  at  8 :00  o'clock,  Your  Honor. 

Mr.  Gerhardt :  Q.  This  accident  was  about  what 
time  ? 

A.     Between  9:30  and  10:00  o'clock. 

Q.  What  did  you  do  right  after  you  went  aboard, 
do  you  remember? 

A.  We  had  to  secure  some  oil  drums  which  were 
upon  the  next  deck  above  us. 

Q.  Mr.  Williams,  will  you  come  down  to  this 
blackboard,  please. 

The  Court:    Is  he  familiar  with  the  diagram? 

Mr.  Gerhardt:  I  have  not  shown  it  to  him.  I  do 
not  believe  he  is. 

The  Court :  I  think  it  would  be  well  to  familiar- 
ize him  with  the  diagram. 
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Mr.  Gerhardt:  Q.  Mr.  Williams,  this  vertical 
section  showing  the  main  hatch  opening,  the  shelter 
deck  or  upper  tweendeck  opening,  the  lower  tween- 
deck  opening  and  the  lower  hold.  Will  you  point 
out  on  the  diagram  where  you  were  securing  these 
drums  of  the  cargo? 

A.     There  (indicating). 

Mr.  Gerhardt:  With  counsel's  and  the  Courtis 
permission,  I  will  mark  that  W-1. 

The  Court:    Let  the  record  so  show. 

Mr.  Gerhardt:     Q.     While  you  are  down  in  this 
position,   [17]  Mr.  Williams,  would  you  point  out 
to  the  Court  where  you  were  working  at  the  time 
you  were  struck  by  this  strongback? 
(Witness  complied.) 

Mr.  Gerhardt:  I  will  mark  that  with  an  X  and 
W-2. 

Q.  Now,  Mr.  Williams,  let  me  call  your  attention 
to  Plaintiff's  Exhibit  No.  2,  which  is  a  horizontal 
section  or  bird's  eye  view  looking  down  into  the 
tweendeck  space,  showing  the  No.  1  strongback 
removed,  and  the  first  section  of  hatchboards  and 
the  No.  2  strongback  still  in  place.  Was  that  the 
situation  and  condition  that  existed  while  you  were 
working  in  the  lower  hold  at  the  time  of  this  ac- 
cident % 

Mr.  Taylor:    I  think  that  is  too  leading. 

The  Court:    If  he  knows,  he  may  answer. 

A.    Yes. 

Mr.  Gerhadt:  Q.  Mr.  Williams,  on  Exhibit  1  we 
have  marked  the  position  where  you  state  you  were 
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securing  some  oil  drums  in  the  lower  tweendeck. 
Under  whose  orders  or  instructions  were  you  doing 
that  work?  A.     The  gang  steward. 

Q.  What  did  you  do?  Where  did  you  move  the 
drums  or  how  did  you  secure  them? 

A.  We  removed  them  by  spreading  them  out. 
They  appeared  to  be  in  a  sort  of  bunch,  like,  and 
we  placed  dunnage,  secured  them  with  a  rope. 

Q.  Were  they  out  on  hatchboards  or  were  they 
off  in  the  wing  [18]  in  the  lower  tweendeck? 

A.  They  were,  I  would  say,  within  a  foot  of  the 
coaming  in  the  wing. 

Q.     In  the  wing  within  a  foot  of  the  coaming? 

A.    Yes. 

Q.  You  received  orders  from  the  gang  steward 
to  proceed  to  move  these  drums  and  secure  them 
in  place?  A.    Yes. 

Q.     What  was  the  reason  for  that? 

A.  Because  they  were  unsafe.  They  were  too 
close  to  the  hatchcoaming.  After  protesting  with  the 
walking  boss 

Q.  What  do  you  mean  by  protesting  with  the 
walking  boss? 

A.  He  didn't  approve  of  us  removing  them?  I 
think  he  accused  us  of  slowing  the  operation. 

Mr.  Taylor:  Your  Honor,  I  object  to  this  as 
being  hearsay  and  ask  that  it  go  out. 

The  Court:    It  may  go  out. 

Mr.  Gerhardt :  Q.  How  long  did  it  take  to  move 
those  oil  drums? 
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A.     Between  35  and  40  minutes. 

Q.  After  you  finished  securing  those  oil  drums 
n  the  wings  of  No.  1  lower  tweendeck,  where  did 
ou  go? 

A.  We  went  in  the  lower  hold  and  proceeded 
0  loading  oil  drums. 

Q.  And  that  is  what  you  were  doing  at  the  time 
he  bridle  [19]  caught  on  No.  2  strongback  in  the 
ower  tweendeck  hatch  and  dropped  it  into  the  hold, 
3  that  right? 

Mr.  Taylor:  I  think  that  is  assiuning  something 
Lot  in  evidence.  I  will  object  to  it  on  that  ground. 

Mr.  Gerhardt:  I  think  he  has  already  answered 
hat,  counsel. 

The  Court:  Just  a  moment.  The  objection  will 
Lave  to  be  sustained. 

Mr.  Gerhardt:     Will  you  read  that  question? 
(Question  read.) 

The  Witness :    Yes. 

Mr.  Taylor:  Just  a  minute.  I  will  move  that  the 
mswer  be  stricken  pending  a  ruling  on  the  ob- 
ection. 

The  Court:  Reframe  the  question.  I  will  sustain 
he  objection. 

Mr.  Gerhardt:  Q.  After  you  secured  the  drums 
n  the  lower  tweendeck,  Mr.  Williams,  where  did 
^ou  go? 

A.  We  went  to  the  lower  hold,  down  in  the  lower 
lold. 

Q.     What  were  you  doing  in  the  lower  hold? 
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A.     Loading  drums. 

Q.     Do  you  know  how  many  drums  you  loaded? 

A.  No,  I  don't  know  how  many  we  had  loaded, 
but  there  were  quite  a  few  of  them. 

Q.  What  were  you  doing  at  the  exact  time  of 
the  accident? 

A.  I  was  unhooking  two  drums  that  the  winch 
driver  had  [20]  lowered  into  the  hold. 

Q.  Those  were  two  of  the  drums  that  you  and 
your  partner  were  placing  in  the  lower  hold,  is  that 
right  ?  A.    Yes. 

Q.  After  you  had  unhooked  the  bridle,  what 
did  you  do? 

A.     I  attempted  to  steady  the  sling. 

Q.    Did  you  steady  it? 

A.  I  steadied  it  a  little  bit.  I  made  the  best 
effort  I  could. 

Q.     Then  what  did  you  do? 

A.  I  attempted  to  look  up,  and  when  I  at- 
tempted to  look  up,  at  the  same  time  that  I  looked 
up  the  hook  had  hit  the  beam  and  the  beam  fell, 
striking  me. 

Q.     Were  you  removed  from  the  hold? 

A.    Yes. 

Q.    Where  were  you  taken? 

A.  Harbor  Emergency ;  from  there  to  St.  Mary's 
Hospital. 

Q.    Were  you  unconscious  at  any  time? 

A.    No. 

Q.    Do  you  know  where  you  were  in  that  hold 
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dth   relation   to   the   beam   that   fell?   Were   you 

Lear  it?  A.     I  was  near  it. 

Q.     How  were  you  removed  from  the  vessel? 

A.  They  have  a  safety  basket  on  most  of  the 
[ocks,  and  when  you  get  hurt  you  are  placed  in  this 
afety  basket  to  the  dock  [21]  and  to  a  waiting 
.mbulance. 

Q.     You  were  taken  first  to  Harbor  Emergency? 

A.     Harbor  Emergency. 

Q.    How  long  were  you  there? 

A.     I  was  there  some  45  minutes. 

Q.  What  injuries  did  you  sustain?  What  part 
>f  you  hurt  at  the  time? 

A.  My  left  side  of  my  hip  here,  the  small  por- 
ion  of  the  back,  close  to  the  spinal  cord.  At  the 
ime  that  I  got  hurt,  I  didn't  know  what  it  was.  All 
I  know,  I  couldn't  move.  I  was  in  severe  pain,  and 
ater  on  I  learned  from  the  doctor 

Mr.  Taylor:  We  will  ask  that  that  be  stricken 
IS  hearsay. 

Mr.  Gerhardt :  We  will  prove  through  the  doctors 
he  injuries,  Your  Honor. 

Q.  When  you  were  taken  to  St.  Mary's  Hospital, 
vere  you  placed  in  bed?  A.    Yes,  I  was. 

Q.     Then  what  treatment  were  you  given  there? 

A.  First  they  gave  me  some  kind  of  a  shot  to 
;ort  of  calm  my  nerves.  Later  on  they  gave  me  heat 
Teatments,  and  seven  days  later  I  was  placed  in  a 
?ast. 

Q.     What  kind  of  a  cast? 

A.     It  w^as  a  plaster  cast. 
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Q.     What  parts  of  your  body?  [22] 

A.  From  my  hips  all  the  way  around  up  to  the 
toj)  of  my  chest. 

Q.     How  long  did  you  keep  that  on? 

A.     Nearly  four  months. 

Q.     How  did  you  feel  during  that  period? 

A.     Very  uncomfortable. 

Q.     Where?  What  parts  of  your  body? 

A.  My  hip,  pelvis,  my  vertebras,  my  leg,  I  could 
hardly  move. 

Q.     Which  ]es:,  Mr.  Williams? 

A.     The  right  one. 

Q.  Were  you  in  bed  all  that  four  months'  pe- 
riod? A.     Yes,  I  was  practically. 

Q.  When  you  first  got  out  of  bed  were  you  able 
to  walk  ? 

A.  When  I  first  got  out  of  bed,  he  didn't  per- 
mit me  to  get  out  of  bed  immediately  after  the 
cast  was  removed.  I  was  permitted  to  sit  alongside 
the  bed  and  swing  my  feet,  and  I  was  given  ther- 
apy treatments.  The  instructor  informed  me  to 
take  what  exercises  I  could  in  bed  in  order  to  en- 
able me  to  walk. 

Q.     Did  you  perform  this  exercise? 

A.     I  did. 

Q.  What  were  the  consequences  of  performing 
those  exercises  ?  How  did  you  feel  in  doing  that  ? 

A.     I  felt  pain  in  my  hip. 

Q.     Any  place  else?  [23] 

A.     My  back. 

Q.     Any  i:>lace  else? 


Marine  Terminals  Corp.  63 

Testimony  of  Robert  B.  Williams.) 

A.     No,  those  are  the  only  ones. 

Q.  How  long  a  period  of  time  did  you  perform 
hose  exercises? 

A.     For  about  a  month. 

Q.  Then  were  you  able  to  get  out  of  bed,  on 
rutches,  in  a  wheel  chair,  or  just  what  did  you  do 
hen? 

A.     From  the  wheel  chair  to  crutches. 

Q.  By  the  way,  this  period  of  time  that  you 
T^ere  in  a  wheel  chair,  how  long  was  that? 

A.     I  can't  quite  recollect. 

Q.  When  you  went  from  the  wheel  chair  to  the 
rutches,  what  was  your  physical  condition  at  that 
Lme  ?  How  did  you  feel  ? 

A.  I  still  had  severe  pain  in  my  hip,  pelvis,  that 
othered  me. 

Q.  Wliat  kind  of  a  pain  was  that?  Was  it  con- 
tant? 

A.  It  was  a  constant  pain.  I  can't  quite  explain 
ow  it  felt.  It  was  like  someone  would  punch  you 
dth  a  pair  of  pliers,  come  down,  get  a  hunk  of 
leat  and  squeeze  it. 

Q.     How  long  were  you  on  the  crutches? 

A.     I  don't  know  how  long  I  was  on  the  crutches. 

Q.  Were  you  still  on  the  crutches  when  you 
rere  released  from  the  hospital?  A.    Yes. 

Q.  When  you  were  released  from  the  hospital, 
.id  you  go  home?  A.     Yes. 

Q.  Do  you  remember  the  date  when  you  were 
ble  to  discard  the  crutches? 

A.     No,  I  do  not. 
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Q.  Did  you  use  any  other  device  after  the 
crutches?  A.     A  cane. 

Q.  Do  you  remember  how  long  you  used  the 
cane?  A.    No,  I  do  not. 

Q.  Will  you  describe  to  the  Court  your  condi- 
tion while  you  were  using  the  cane? 

A.     My  condition  while  I  was  using  the  cane? 

Q.    Yes. 

A.  I  still  had  the  pain  in  my  hip  at  the  time 
that  I  was  using  the  cane. 

Q.     How  about  the  back? 

A.     I  would  get  pains  occasionally  in  the  back. 

Q.     When  would  those  come  on,  Mr.  Williams? 

A.  Mostly  in  the  afternoon  when  I  would  get 
ready  to  retire  to  bed. 

Q.     How  long  would  they  last? 

A.     For  a  period  of  two  or  three  hours. 

Q.  How  about  sleep?  Did  you  sleep  soundly 
every  night,  or  what  was  the  situation? 

A.  Not  every  night,  because  Dr.  Yoell  had  to 
give  me  some  [25]  liquid  medicine  for  my  nerves. 

Q.  You  were  under  the  care  of  Dr.  Yoell  during 
that  period,  were  you?  A.    Yes. 

Q.     How  often  did  you  take  this  medicine? 

A.     I  can't  recall  just  how  often  it  was. 

Q.  Were  you  given  any  other  medication  or 
pills?  A.     No. 

The  Court:  Q.  Do  you  know  how  long  you 
were  in  the  hospital?  A.     Yes. 

Q.     How  long?  A.     Four  months. 

Mr.  Gerhardt:  Q.  When  were  you  able  to  re- 
turn to  work  the  first  time? 
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A.  I  was  off  14  months.  I  am  not  positive,  but 
[  think  it  was  April  6th  when  I  returned  to  work. 

Q.     Of  1953?  A.     1953. 

Q.  Did  you  feel  like  going  back  to  work  at  that 
;ime?  A.     No,  I  didn't,  but  conditions 

Q.     What  do  you  mean  by  "conditions"? 

A.  I  have  a  wife  and  daughter  to  support  and 
[  had  pending  bills,  paying  for  my  home. 

Q.     Did  you  work  steadily  after  that?  [26] 

A.     No,  I  did  not. 

Q.     How  long  did  you  work? 

A.  Well,  the  best  of  my  recollection  is  some- 
thing like  two  or  three  days  a  week,  and  then  I 
;vould  have  to  take  off. 

Q.    How  long  did  you  take  off? 

A.     Three  to  four  days;  sometimes  a  week. 

Q.     Over  what  period  of  time  did  that  last? 

A.  That  still  last  as  of  now.  Occasionally  I 
lave  to  take  off  on  account  of  my  health. 

Q.  What  do  you  mean,  on  account  of  your 
lealth,  Mr.  Williams?  A.     My  injury. 

Q.     How  often  do  you  have  to  take  off? 

A.  Well,  it  is  practically  every  week.  I  take 
Prom  three  to  four  days  off. 

Q.  Prior  to  the  time  of  this  accident  were  you 
tvorking  steadily  during  the  week? 

A.     Before  I  got  hurt? 

Q.    Yes.  A.    Yes. 

Q.  Are  you  doing  the  same  type  of  work  now 
that  you  did  before  the  accident? 
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A.  No,  I  am  not  working  on  any  ships  any 
more.  I  am  working  in  cars  on  the  dock. 

Q.  How  does  that  type  of  work  differ  from  the 
shipboard  work?   [27] 

A.  It  is  safer.  You  don't  have  objects  swinging 
over  your  head.  It  is  lighter  work.  There  is  more 
of  a  rest  period  involved,  which  helps. 

Q.  What  about  lifting  weights?  Do  you  have  as 
much  of  that  to  do? 

A.     Yes,  practically  as  much. 

Q.    Practically  as  much  lifting? 

A.    Yes. 

Q.    How  about  the  climbing? 

A.     There  is  no  climbing  involved  at  all. 

Q.    How  do  you  feel  today,  Mr.  Williams? 

A.  My  hip  still  bothers  me  on  a  change  of 
weather. 

Q.     Where  does  your  hip  bother  you? 

A.    In  the  fat  part,  in  the  back,  I  would  say. 

Q.     On  the  right  side? 

A.     On  the  right  side. 

Q.    How  does  that  bother  you,  Mr.  Williams? 

A.     There  is  a  sort  of  an  ache  involved. 

Q.     How  often  does  that  come  on? 

A.    Practically  every  week. 

Q.     How  long  does  it  last? 

A.  Until  I  retire  to  bed.  Lots  of  times  I  have 
to  get  in  bed  in  order  to  get  relief. 

Q.     Did  you  take  any  medication  for  that  now? 

A.  None  other  than  hot  baths  occasionally  and 
rest.  [28] 
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Q.  What  other  complaints  do  you  have  about 
^our  present  condition? 

A.  I  can't  sit  long  on  something  hard,  and  when 
[  do,  I  am  moving  from  one  side  to  the  other  in 
3rder  to  get  relaxation.  I  can't  sit  in  one  spot  and 
irive  an  automobile  any  length  of  distance. 

Q.  Why  is  that?  What  complaint  do  you  have 
about  driving? 

A.  It  is  because  I  am  tired  across  the  back  here, 
the  muscles  in  the  lower  part  of  my  back,  the 
30ccyx  bone  and  pelvis  aches. 

Q.  When  does  that  come  on,  if  you  do  any  driv- 
ing or  sitting? 

A.  For  instance,  when  I  get  ready  to  take  a 
trip,  which  we  usually  do  sometimes,  or  riding  on 
a  Sunday  during  the  afternoon,  that  is  when  I  am 
usually  bothered,  and  if  I  attempt  to  do  any  stren- 
uous work  around  the  house,  such  as  landscaping, 
picking  and  digging,  it  bothers  me. 

Q.     What  other  complaints  do  you  have? 

A.  Occasionally  my  nerves  get  on  edge  and  I 
have  to  retire  or  relax  to  bed — retire  to  the  bed. 

Q.  Has  there  been  any  change  at  all  in  your 
marital  relations  with  your  wife?  A.     Yes. 

Q.     To  what  extent? 

A.  Well,  sometimes  I  just  get  nervous  and  I 
can't  stand  noise.  It  bothers  me.  [29] 

Q.  How  about  your  sleeping  habits?  Have  those 
changed  any?  A.     Slightly. 

Q.     To  what  degree  or  extent? 

A.     It  is  just  hard  to  rest  on  account  of  my  ner- 
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vous  condition.  It  makes  it  quite  difficult  at  times 
to  rest,  but  I  usually  try  to  force  myself  because 
I  know  it  does  me  good. 

Q.    You  were  how  old  at  the  time  this  accident 
occurred  ? 

A.     30,  I  think,  or  31. 

Q.    Have  you  ever  had  any  prior  accidents  or 
injuries  of  any  serious  consequence? 

A.     Before  the  accident? 

Q.    Before  this  occasion  in  January  1952? 

A.     No. 

Q.     How  was  your  health  prior  to  that  time? 

A.     I  was  in  perfect  health  before  I  got  hurt. 

Q.     Was  there   any  limitation  on   any   of  your 
activities?  A.     Before   the   activities? 

Q.     Yes.  A.     No. 

Q.    What  kind  of  activities  could  you  engage  in 
at  that  time  ? 

A.     Practically  anything  from  shoveling,  bulky 
cargo,  lifting  heavy  objects,  as  rough  as  it  comes. 

Q.     Did  you  engage  in  any  sports? 

A.    Yes. 

Q.    What?  [30] 

A.     Swimming,    weight   lifting,    a   little    shadow 
boxing. 

Q.     Do  you  still  do  that?  A.     I  can't. 

Q.     How  about  the  swimming? 

A.     Occasionally  I  will  try. 

Q.     How  about  the  weight  lifting? 

A.     No  weight  lifting  at  all. 
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Q.  Mr.  Williams,  were  you  a  regular  member 
of  this  gang  that  was  aboard  the  President  Polk 
on  January  30th,  1952? 

A.     No,  I  was  not. 

Q.    What  were  you?  A.    A  plug  man. 

Q.    What  is  a  plug  man? 

A.  A  plug  man  is  a  guy  that  goes  to  the  hall 
from  day  to  day  to  get  his  jobs.  A  gang  man  is  a 
man  who  works  in  the  gang  and  calls  his  boss  or 
the  hall  for  orders. 

Q.  On  this  particular  occasion  when  you  went 
aboard  the  President  Polk,  your  tab  had  been  se- 
lected and  you  went  with  this  gang  aboard,  is  that 
right?  A.     That  is  true. 

Q.  Did  you  make  any  inspection  when  you  went 
aboard  of  the  strongback  safety  latches  or  locking 
devices  ? 

A.  No,  I  did  not.  The  only  inspection  I  made 
pertained  to  the  oil  drums  up  above. 

Q.  You  mean  the  oil  drums  in  the  wings  of  the 
lower  tweendeck?  [31]  A.    Yes. 

Q.  Is  the  inspection  of  the  strongback  locking 
device  part  of  your  duties? 

A.     Yes,  it  is  part  of  my  duties. 

Q.  Do  you  have  to  be  instructed  to  do  that  or 
is  it  x>art  of  your  regular  duties  to  inspect  the 
safety  latches  on  the  strongback? 

Mr.  Taylor:  That  has  been  asked  and  answered, 
Your  Honor. 
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Mr.  Gerhardt:  Just  a  minute.  The  witness  mis- 
understood the  question. 

The  Court:  Let  it  all  go  out.  Reframe  the  ques- 
tion and  start  over. 

Mr.  Gerhardt:  Q.  Was  it  part  of  your  duty  to 
secure  the  oil  drums  in  the  tweendeck  wings  or 
were  you  instructed  to  do  that?  \ 

A.    I  was  instructed  to  do  that. 

Q.  Was  it  part  of  your  duty  to  make  any  in- 
spection or  were  you  instructed  to  make  an  inspec- 
tion? 

Mr.  Taylor:     Of  what,  counsel? 

Mr.  Gerhardt:     Of  anything. 

Mr.  Taylor:  I  think  it  is  pretty  general.  I  will 
object  to  it  on  that  ground. 

Mr.  Gerhardt :  Q.  Were  you  instructed  to  make 
inspections  [32]  of  the  strongbacks?  A.     No. 

Q.  Is  that  part  of  your  work,  to  make  inspec- 
tions of  the  strongbacks? 

Mr.  Taylor:    That  has  been  asked  and  answered. 

Mr.  Gerhardt:    No,  it  has  not.  It  went  out. 

Mr.  Taylor:     I  do  not  believe  it  did. 

The  Court:  I  struck  it  out  and  told  him  to  re- 
frame  his  question. 

Mr.  Taylor:  May  we  have  the  reporter  read  the 
record  ? 

The  Court:     That  went  out. 

Mr.  Taylor:  I  am  specifically  directing  the 
Court's  attention  to  the  answer  in  which  he  said 
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it  was  his  duty  to  inspect  the  strongbacks.  Did  that 

^0  out,  too,  Your  Honor? 

The  Court:    Yes. 

Mr.  Gerhardt:  Q.  At  the  time  you  were  aboard 
bhe  President  Polk,  Mr.  Williams,  what  were  you 
3alled'?  Were  you  called  a  watchman?  Were  you 
a  steward?  Were  you  a  hold  man,  or  what  were 
^ou  called?  A.     A  hold  man. 

Q.    A  hold  man?  A.    A  hold  man. 

Q.     You  were  not  gang  boss?  A.     No. 

Q.    You  were  not  a  walking  boss?  [33] 

A.    No. 

Q.     You  were  not  a  winch  driver?  A.     No. 

Q.     Or  a  hatch  tender?  A.     No. 

Q.     You  handled  cargo  in  the  hold? 

A.     Handled  cargo  in  the  hold. 

Q.  Did  any  hatchboards  or  hatch  covers  fall 
when  this  strongback  fell?  A.     No. 

Q.  Did  you  notice  what  the  position  or  condi- 
tion of  those  hatch  covers  was  after  the  accident? 

A.  Yes,  I  could  look  up  because  I  was  laying 
on  my  side  in  the  hold  after  it  struck  me. 

Q.     Where  were  they? 

A.  They  were  hanging  down  over  my  head  like 
leaves  on  a  tree  or  limbs. 

Q.  Were  they  still  in  the  No.  1  lower  tweendeck 
space  ?  A.    Yes. 

Q.  Were  they  resting  on  any  beam  or  could 
you  tell  how  they  were  hanging  there? 
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A.  They  were  resting  on  the  queen,  the  center 
beam  there. 

Q.  Let  me  count  this  for  you,  Mr.  Williams.  No. 
1  beam  had  been  removed,  is  that  right  ?  A.    Yes. 

Q.     No.  2  strongback  was  still  in  place  ? 

A.     Yes. 

Q.     No.  3  strongback  was  still  in  place? 

A.  That  is  the  one  that  the  hatches  were  rest- 
ing on. 

Q.     After  No.  2  strongback 

A.    had  fell. 

Mr.  Gerhardt:  May  I  have  a  moment,  if  Your 
Honor  please? 

The  Court:     Certainly. 

Mr.  Gerhardt:  Q.  Mr.  Williams,  you  filed  an 
action  against  American  President  Lines  for  your 
injuries  aboard  the  President  Polk,  is  that  right? 

A.    Yes. 

Q.  Did  you  make  a  settlement  of  that  suit  and 
your  claim  against  the  American  President  Lines? 

A.    Yes. 

Q.  Mr.  Williams,  I  will  hand  you  a  release 
which  is  dated  January  16th,  1953  and  ask  you  if 
that  is  your  signature. 

A.     Yes,  that  is  my  signature. 

Q.     That  is  the  release  you  signed  at  that  time? 

A.    Yes. 

Mr.  Gerhardt:  I  will  ask  Your  Honor  that  this 
be  admitted  as  Plaintiff's  next  in  order. 

The  Court:  Let  it  be  admitted  and  marked  next 
in  order. 
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(The  release  referred  to  was  thereupon  re- 
ceived [35]  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  19.) 

Mr.  Grerhardt :  Q.  Mr.  Williams,  I  hand  you  an 
.merican  President  Lines,  Ltd.  check  in  the  sum 
I  $62,500,  payable  to  Robert  Williams  and  Glad- 
:ein,  Andersen  and  Leonard  as  attorneys  and  ask 
ou  if  that  is  your  signature  on  the  back  of  the 
leck? 

A.     Yes,  that  is  my  signature. 

Q.     That  is  your  endorsement,  is  it? 

A.     That  is  my  endorsement. 

Mr.  Gerhardt:    I  will  ask  that  that  be  admitted. 

The  Court :    Let  it  be  admitted  and  marked. 

(The  check  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  20.) 
Mr.  Gerhardt:     Q.    Mr.  Williams,  have  you  any 
ther  complaints  with  respect  to  your  physical  ac- 
vities  and  your  physical  condition  other  than  the 
nes  that  you  have  told  me  about  this  morning? 
A.     No. 
Mr.  Gerhardt:     You  may  cross-examine. 

Cross  Examination 

Mr.  Taylor:  Q.  As  I  understand  it,  Mr.  Wil- 
ams,  you  have  told  us  all  of  your  physical  com- 
laints  that  you  received  in  this  accident? 

A.     To  the  best  of  my  ability. 

Q.    I  understood  that  you  were   called  a  plug 
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man  on  this  gang  [36]  on  the  day  of  the  accident, 

is  that  right?  A.    Yes. 

Q.  Was  the  30th  day  of  January  1952  the  first 
day  you  had  been  with  that  gang? 

A.    Yes. 

Q.  And  you  were  with  them  that  day  as  a  plug 
man  ?  A.    Yes. 

Q.  I  believe  you  said  on  the  morning  of  the  30th 
day  of  January  1952  you  did  not  make  any  inspec- 
tion of  the  strongback?  A.     No. 

Q.     You  made  no  inspection,  is  that  right? 

A.    No. 

Q.  You  knew  from  your  past  experience  as  a 
plug  man  that  strongbacks  were  the  beams  that 
went  athwartships  at  the  holds?  You  knew  that 
from  your  past  experience  as  a  longshoreman, 
didn't  you?  A.    Yes. 

Q.  And  you  knew  that  they  had  locks  on  them, 
is  that  right?  A.    Yes. 

Q.  Was  the  inspection  of  the  locks  on  those 
strongbacks  part  of  your  duties  as  a  plug  man? 

A.  It  is  a  part  in  a  certain  sense.  It  is  the  re- 
sponsibility of  the  steward  and  the  gang. 

Q.  Disregarding  the  steward  and  other  people, 
it  is  part  of  [37]  your  duty  to  be  safety  conscious, 
too,  is  it  not?  A.     Yes. 

Q.  You  say  you  made  no  inspection  of  the 
strongbacks  in  that  lower  hold  when  you  were  in 
the  lower  hold  on  the  morning  of  the  accident? 

A.    No. 
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Q.  Did  you  look  up  at  all  and  observe  whether 
r  not  there  were  any  locks  on  the  strongback? 

A.    ¥0. 

Q.  When  you  were  in  the  lower  hold  in  the  po- 
ition  that  you  have  marked  "W-2",  Mr.  Williams, 
LOW  many  people  were  down  there  at  the  time  of 
he  accident 'F 

A.     There  were  four  of  us. 

Q.     Four  of  you?  A.     Yes. 

Q.    All  members  of  the  same  gang? 

A.    No. 

Q.  Was  there  another  gang  working  in  the 
ower  hold? 

A.  No — yes,  they  were  members  of  the  same 
;ang  but  there  were  two  plug  men,  myself  and 
ay  partner. 

Q.  You  do  not  know  the  names  of  the  other 
wo  men  who  were  down  there? 

A.    Not  at  present,  no. 

Q.  Was  there  any  other  gang  working  in  the 
ower  hold  at  the  time  you  were  injured?  [38] 

A.  There  was  a  gang  up  in  the  next  deck 
working. 

Q.  Yes,  but  with  reference  to  the  lower  hold 

A.  No,  we  were  the  only  gang  that  were  in  the 

ower  hold. 

Q.  I  believe  you  said  that  no  hatch  boards  fell? 

A.  Not  that  I  know  of. 

Q.  And  you  were  not  struck  by  a  hatch  board? 

A.  No. 
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Q.  This  king  beam — I  think  you  described  it  as 
a  king  beam,  the  one  that  struck  you 

A.     King  or  queen. 

Q.  There  is  a  distinction  between  them,  is  there 
not?  A.    Yes. 

Q.  Do  you  know  which  it  was  that  fell  on  you, 
whether  it  was  a  king  or  a  queen  beam? 

A.     I  can  show  you  the  one. 

The  Court:     Go  down  and  point  it  out. 

Mr.  Taylor:  Just  your  recollection  on  the  morn- 
ing of  the  accident. 

The  Witness:  This  is  the  beam  here  that  came 
out  of  place  when  the  hook  hit  it  (indicating). 

The  Court:    Q.     That  is  a  king  beam,  is  it  not? 

A.  King — King  or  queen,  I'm  not  positive.  Your 
Honor. 

The  Court:     Counsel? 

Mr.  Taylor:    Yes,  Your  Honor. 

The  Court:    That  is  a  king  beam,  is  it  not?  [39] 

Mr.  Taylor:  That  would  be  a  king  beam,  yes. 
That  strongback  No.  2  would  be  a  king  beam. 

Q.  Did  you  look  at  the  king  beam  or  the  beam 
that  struck  you  after  it  struck  you  to  determine 
what  the  condition  was  of  the  locks? 

A.  I  couldn't.  I  just  looked  around  at  the  beam. 
I  knew  that  it  was  a  beam  that  struck  me.  I  couldn't 
get  up.  I  couldn't  move. 

Q.  So  you  couldn't  tell  whether  it  had  locks  or 
didn't  have  locks? 

A.    No,  I  could  not. 
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Mr.  Taylor:     Does  Your  Honor  wish  to  take  a 
icess  ? 
The  Court:     Very  well,  we  will  recess. 

(Whereupon  a  recess  was  taken  until  2  p.m. 
this  date.)  [40] 

ROBERT  B.  WILLIAMS 

isumed  the  stand. 

Cross  Examination — (Continued) 

Mr.  Taylor:  Q.  Mr.  Williams,  I  believe  you 
;ated  this  morning  that  the  day  of  your  accident 
as  your  first  day  aboard  the  President  Polk,  is 
lat  correct?  A.     I  think  so. 

Q.  You  say  you  did  not  work  on  the  President 
•oik  on  January  29th,  the  day  before  the  accident  ? 

A.     Not  that  I  can  recall. 

Mr.  Taylor:  Do  you  have  the  deposition  that 
^as  taken,  counsel?  Page  9,  lines  14  through  16. 

Q.  Will  you  read  to  yourself,  Mr.  Williams,  on 
age  9 

Mr.  Gerhardt :  If  Your  Honor  please,  may  I  ask 
Dunsel  to  refresh  Mr.  Williams'  recollection  re- 
arding  the  date  that  this  deposition  was  taken 
efore  he  reads  the  deposition? 

Mr.  Taylor:  Your  Honor,  for  the  purpose  of 
ie  record,  the  deposition  of  Robert  Williams  was 
iken  in  the  Superior  Court  action  October  7th, 
952,  and  at  that  time  he  was  represented  by  Glad- 
tein,  Andersen  and  Leonard,  and  the  American 
^resident  Lines  were  represented  by  Treadwell  and 
jaughlin,  Mr.  Haid  being  of  counsel. 

The  Court:     This  deposition  was  taken  when? 
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Mr.  Taylor:     October  7th.  [41] 

The  Court:    Where? 

Mr.  Taylor:  At  the  offices  of  Treadwell  and 
Laughlin,  Mills  Tower,  220  Bush  Street,  San  Fran- 
cisco. 

The  Court:  Do  you  remember  that?  In  other 
words,  when  you  were  examined? 

The  Witness:    Would  you  restate  that,  please? 

Mr.  Taylor:  Q.  Your  attorney  was  Mr.  Lloyd 
McMurray  of  the  firm  of  Gladstein,  Andersen  and 
Leonard,  is  that  correct?  A.     Correct.    • 

Q.  Did  Mr.  McMurray  go  with  you  to  220  Bush 
Street,  the  offices  of  Treadwell  and  Laughlin,  for 
the  purpose  of  your  deposition  being  taken? 

A.    Yes. 

Q.     Do  you  recall  that?  A.    Yes. 

Q.     At  that  time  you  were  under  oath? 

A.    Yes. 

Q.     I  will  refer  to  that  same  deposition. 

Mr.  Gerhardt :    Page  9,  line  14,  you  said,  counsel. 

Mr.  Taylor:     Go  back  to  line  10. 

The  Court:  Read  that.  Familiarize  yourself 
with  it.  He  is  going  to  cross-examine  you  on  it. 

Mr.  Taylor:  Q.  Will  you  read  from  line  10 
down  through  line  16? 

The  Court:    Read  that  to  yourself.  He  is  going 
to  examine  [42]  you  in  relation  to  that. 
(The  witness  did  as  requested.) 

The  Court:     Q.    Did  you  read  that? 

A.    Yes. 

Mr.  Taylor:    Q.    Mr.  Williams,  were  those  ques- 
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ions  asked  you  and  those  answers  given  by  you 

it  that  time  at  that  deposition? 

A.     I  don't  quite  have  a  clear  recollection  of  that. 

Q.    You  say  you  do  not  recollect 

The  Court:  He  says  he  doesn't  have  a  clear  rec- 
>llection  of  that. 

Mr.  Taylor:    May  I  read  this,  Your  Honor? 

The  Court:     Yes. 

Mr.  Taylor:  (Reading)  "Q.  When  you  went  to 
he  President  Polk  to  go  to  work " 

We  might  as  well  fix  those  dates  while  we  are 
ibout  it.  You  were  hurt  on  January  17th.,  1952,  is 
hat  correct?  A.    Yes. 

Mr.  Taylor:  '^Q.  So  on  January  29th,  when 
^ou  got  down  to  the  President  Polk,  did  you  and 
;^our  gang  go  right  to  hatch  No.  1? 

''A.    Yes." 

Do  you  recall  that  you  did  go  to  work  on  the 
President  Polk  on  the  29th?  [43] 

A.     I  can't  recall  that. 

Q.    You  can't  recall  that? 

A.     I  cannot. 

Q.  I  will  direct  your  attention  to  the  same  dep- 
)sition  beginning  at  page  10,  line  26,  through  page 
LO,  line  8.  Read  those  to  yourself,  please.  Read 
:hose  to  yourself  and  I  will  ask  you  questions  on 
:hem,  Mr.  Williams,  starting  here  down  through 
:here. 

The  Court:     Down  to  what  line? 

Mr.  Taylor :  It  is  marked,  Your  Honor,  through  9. 

Q.     Have  you  read  that?  A.    Yes. 
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Q.  Were  those  questions  asked  of  you  and  those 
answers  given  on  the  day  of  that  deposition? 

A.    Yes. 

Q.     They  were?  May  I  read  them,  Your  Honor? 

The  Court:     Very  well. 

Mr.   Taylor:     (Reading) 

"Q.  And  the  first  day  you  were  working,  which 
deck  were  you  working  in  the  hatch? 

''A.    I  can't  remember. 

^^Q.  Can  you  remember  how  many  decks  there 
were  in  that  hatch?  Was  there  one,  two,  three  or 
what? 

"A.    I  can't  remember  that,  either. 

*^Q.  But,  in  any  event,  you  did  spend  all  day 
working   [44]   in  No.  1  hatch  discharging  cargo? 

"A.    Yes. 

"Q.  Did  you  get  doAvn  to  the  lower  hold  the 
first  day,  do  you  remember  that? 

''A.     No,  I  don't  remember  that." 

Q.  Does  that  refresh  your  memory,  Mr.  Wil- 
liams, that  you  did  work  the  Polk  unloading  cargo 
on  January  29th,  1952? 

A.     January  29th,  1952? 

Q.    Yes. 

A.     No,  I  can  only  remember  the  30th. 

Q.    You  only  remember  the  day  of  the  accident? 

A.    Yes. 

Q.  You  do  not  remember  working  on  the  Polk 
the  day  before?  A.     No,  I  do  not. 

Q.  Would  you  say  that  you  did  not  work  there 
the  day  before? 
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A.    I   just   can't   remember.   I   mean   I   do   not 

low  where  I  worked  the  day  before. 

Q.     How  long  were  you  in  the  lower  hold  on 

inuary  30th,  the  day  that  you  were  injured,  be- 

>re  you  were  injured? 

A.    How  long  was  I  at  work? 

Q.     How  long  were  you  in  the  lower  hold  before 

)U  were  injured? 

A.     Well,  we  started  to  at  8  o'clock  that  morn- 

The  Court:  Q.  What  time  were  you  injured? 
A  .  Between  9:30  and  10:00,  I  think;  I  am  not 
)sitive.  [45] 

Mr.  Taylor:  Q.  That  is  between  an  hour  and 
half  and  two  hours  after  you  started  to  work  the 
jury   was?  A.     Yes. 

Q.    You  testified  you  spent  some  of  that  time 

1  the  'tween  deck?  A.     Yes. 

Q.     I  want  to  know  how  much  of  the  time  you 

)ent  in  the  lower  hold  before  you  were  injured? 

A.     I  can't  recollect  the  amount  of  time  that  was 

)ent. 

Q.     Can  you  give  me  approximately  how  long 
)u  were  in  the  lower  hold? 
A.     No,  I  can't. 

Q.     Did  you  get  from  the  'tween  deck  level  to 
le  lower  hold  by  means  of  ladders  that  morning? 
A.     Yes,  I  think  I  did. 

Q.  While  you  were  at  the  'tween  deck  level  stow- 
ig  this  cargo,  or  while  you  were  at  the  lower  hold 
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receiving  the  drums,  did  any  of  the  ship's  officers 

or  men  come  down  into  the  hold?  | 

A.     Not  that  I  can  recall.  j 

Q.     Do  you  recall  any?  A.    No. 

Q.  Would  you  say  some  did  but  you  do  not 
recall  it,  or  some  did  not? 

A.     I  do  not  know. 

Q.  How  many  drums  or  loads  of  drums  had 
come  down  into  the  [46]  lower  hold  between  the 
time  that  you  arrived  and  the  time  that  you  were 
injured? 

A.  Well,  I  would  say  between  50  and  60.  I  don't 
know.  There  were  quite  a  few.  I  can't  testify  any 
particular  number. 

Q.  Between  50  and  60  had  been  loaded  that 
morning?  A.     Approximately. 

Q.  And  you  had  taken  part  in  that  loading,  is 
that  right?  A.     Yes. 

Q.     You  and  your  partner?  A.     Yes. 

Q.  On  the  particular  load  that  came  down,  the 
one  just  before  you  were  injured,  did  both  you  and 
your  partner  go  up  to  unhook  it? 

A.  My  i^artner,  he  made  an  attempt  and  I  un- 
hooked it  myself. 

Q.  I  understand  you  to  say  there  two  bridles 
to  one  hook,  is  that  right? 

A.     I  only  unhooked  one.  There  were  two  bridles. 

Q.     You  imhooked  one?  A.    Yes. 

Q.    Who  unhooked  the  other  one? 

A.     I  don't  know. 

Q.    Was  the  other  one  unhooked? 
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A.     The  other  one  was  unhooked  by  someone. 

Q.  You  do  not  know  whether  it  was  Smith  or 
me  of  the  other  fellows'?  [47] 

A.     Smith  was  working  with  me. 

Q.    You  got  it  unhooked,  I  assume? 

A.  Yes.  I  imhooked  the  two  drums  we  were  to 
'eceive,  myself. 

Q.  I  believe  you  said  this  morning  that  the  sling 
;tarted  to  move  and  you  attempted  to  steady  it,  is 
;hat  right?  A.     Yes. 

Q.  How  did  you  attempt  to  steady  the  sling 
ifter  the  bridle  had  been  unhooked? 

A.     With  one  hand,  sometimes  two. 

Q.  At  that  time  were  you  using  one  hand  or  two 
lands  to  steady  it? 

A.     That  particular  morning? 

Q.    Yes. 

A.     I  can't  recall  whether  I  used  two  or  one. 

Q.     In  any  event 

A.     I  attempted  to  check  the  swing. 

Q.     The  sling  was  on  its  way  up,  is  that  right? 

A.    Yes. 

Q.  I  believe  you  said  that  you  heard  a  noise 
)f  some  kind?  A.     Yes. 

Q.  What  did  that  sound  like?  What  was  this 
loise  that  you  heard,  Mr.  Williams? 

A.  I  just  heard  a  ping  and  then  a  big  roar  like 
I  boml)  exploding. 

Q.  But  before  you  heard  the  bomb  exploding 
^ou  heard  a  ping?  [48] 

A.     They  both  happened  (the  witness  snaps  his 
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fingers),  when  the  hook  hit  the  strongback  I  looked 

up  and  attempted  to  jump  at  the  same  time. 

Mr.  Taylor:  Your  Honor,  I  ask  that  that  be 
stricken  as  to  when  the  hook  hit  the  strongback. 
It  is  not  responsive  to  the  question. 

The  Court :  I  will  allow  the  question  and  answer 
to  stand. 

Mr.  Taylor:  Q.  You  say  you  heard  a  ping,  is 
that  right? 

A.  I  mean  there  was  a  ping  and  a  boom  all  at 
the  same  time. 

Q.  When  you  heard  the  ping,  that  might  you 
look  up,  is  that  right? 

A.  When  I  heard  the  two  noises  at  the  same 
time. 

Q.    And  you  looked  up?  A.    Yes. 

Q.    When  you  looked  up,  what  did  you  see? 

A.     The  beam  was  falling. 

Q.     The  beam  was  falling?  A.    Yes. 

Q.  I  believe  you  told  Mr.  Gerhardt  this  morn- 
ing that  you  did  not  see  the  hook  catch  the  beam 
or  hook  the  beam.  You  did  not  see  that? 

A.     No. 

Mr.  Gerhardt:  I  will  let  the  record  speak  for 
itself.  I  do  not  recall  the  particular  testimony.  I 
do  not  think  it  is  necessary  to  ask  the  reporter  to 
repeat  it  back.  [49] 

Mr.  Taylor:  Q.  To  clarify  it,  it  is  your  testi- 
mony, is  it  not,  that  you  did  not  see  the  hook  hook 
onto  the  beam?  A.    No,  I  did  not. 
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Q.  And  did  you  see  the  hook  strike  the  beam 
r  did  you  just  hear  it  happen? 

A.     I  heard  it  happen. 

Q.  After  you  heard  the  ping,  just  immediately 
here  was,  you  say,  a  roar? 

A.  It  was  so  quick,  both  at  the  same  time  prac- 
ically. 

Q.     It  was  a  louder  noise? 

A.    Yes,  it  was  a  louder  noise. 

Q.    You  looked  up? 

A.  I  attempted  to  look  up.  I  glanced  up  like 
hat.  I  jumped,  and  I  was  struck.  That  is  how  it 
lappened. 

Q.  Did  you  see  what  it  was  that  struck  you 
>efore  it  struck  you? 

The  Court:  The  question  is,  do  you  know  what 
truck  you? 

A.  Sure,  after  it  had  struck  me.  I  mean,  I 
ouldn't 

Mr.  Taylor:  Q.  Is  that  something  you  learned 
)efore  you  were  struck  or  something  you  learned 
ifter  you  were  lying  there? 

A.  I  discovered  that  the  beam  had  struck  me 
ifter  I  was — it  hit  me,  after  it  struck  me. 

Q.  You  became  aware  it  was  a  beam  after  it 
lad  struck  you;  is  that  a  fair  statement?  [50] 

A.    Yes. 

Q.  You  are  sure  it  was  not  a  plank  that  struck 
T'ou?  A.    I  am  positive  it  was  not  a  plank. 

Q.     Did  any  plank  fall? 

A.     Not  that  I  know  of. 
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Q.  Did  you  tell  the  doctor  at  the  St.  Mary's 
Hospital  that  you  were  struck  by  a  plank? 

A.    No,  I  did  not. 

Q.  A  doctor  came  to  St.  Mary's  Hospital  and 
asked  you  how  you  were  hurt,  did  he  not? 

A.     Yes,  Dr.  Yoell  did. 

Q.  Was  there  an  interne  there  before  Dr.  Yoell 
came  to  ask  you  how  you  Avere  hurt? 

A.     Not  that  I  know  of. 

Q.  Mr.  Williams,  just  where  were  you  standing 
at  the  moment  you  unhooked  the  bridle  and  the 
sling  started  up? 

A.     I  think  it  is  on  the  chart  there. 

Q.  You  have  indicated  you  Avere  on  the  lower 
hold  close  to,  on  the  chart,  the  side  which  would 
be  the  left  side. 

Mr.  Gerhardt:    The  starboard  side,  counsel. 

Mr.  Taylor:    On  the  chart  it  is  the  left  side. 

Q.    You  have  indicated  right  here  (indicating)  ? 

A.    Yes. 

Q.  Were  you  facing  aft  or  were  you  facing 
forward,  do  you  recall?  [51] 

A.  The  ship's  bow  was  headed  this  way.  We 
were  facing  that  way   (indicating). 

Q.  You  have  indicated  through  your  hands  that 
you  were  facing  aft?  A.    Yes. 

Q.  You  have  indicated  on  the  diagram  here 
that  you  were  closer  to  the  starboard  side  than  you 
were  to  the  port  side  as  you  were  standing  there? 

A.    Yes. 
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Q.  Were  you  able  to  move  at  all  before  you 
'^ere  struck?  A.    Before? 

Q.  Yes.  I  mean,  were  you  able  to  take  a  step 
1  any  direction? 

A.     No,  I  was  not.  I  didn't  have  time. 

Q.  And  you  went  right  down  to  where  you  were 
truck  ? 

A.  I  wouldn't  exactly  say  I  went  down.  I  did 
omething  like  that.  I  made  an  attempt  to  move. 

Q.  Who  was  your  gang  steward  on  the  morning 
f  the  accident? 

A.    A  fellow  by  the  name  of  Randolph. 

Q.     Do  you  remember  his  first  name? 

A.    No,  I  do  not. 

Q.  Was  he  down  in  the  hold,  in  the  lower  hold 
t  any  time  before  this  injury? 

A.     Not  that  I  remember. 

Q.  Do  you  remember  what  day  you  left  the  hos- 
lital,  Mr.  Williams?  [52] 

A.     The  29th  of 

The  Court:     In  any  event,  the  record  will  show. 

Mr.  Gerhardt:     The  record  shows  May  29th. 

The  Witness:    The  29th  of  May. 

Mr.  Taylor:  Q.  You  were  in  the  hospital  four 
aonths?  A.     Practically   four  months. 

Q.     How  long  a  time  did  you  have  the  cast  on? 

A.  Practically  all  of  that  time  with  the  excep- 
ion  of  ten  or  twelve  days. 

Q.  I  believe  you  testified  this  morning,  did  you 
Lot,  that  the  cast  was  put  on  after  you  were  in 
here  about  seven  days?  A.    Yes. 
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Q.     So  the  cast  was  put  on  seven  days  after  you| 
arrived  and  was  taken  off  how  long  before  yoi 
left?  Could  you  tell  me  any  length  of  time? 

A.     The  cast  was  taken  off  April  10th. 

Q.    I  see  you  are  referring  to  some  notes. 

A.     These  are  notes  I  made  while  I  was  in  the 
hospital. 

Q.  So  the  cast  was  taken  off  April  10th,  and 
when  did  you  have  your  first  physiotherapy  treat- 
ment? A.     April  15th,  1952. 

Q.     And  that  was  at  the  hospital? 

A.    Yes. 

Q.  Did  you  continue  to  have  physiotherapy  at 
the  hospital  until  you  left,  is  that  right?  [53] 

A.    Yes. 

Q.  When  you  went  home  from  the  hospital  you 
were  on  crutches,  I  believe  you  said. 

A.    Yes. 

Q.  How  long  were  you  on  crutches,  Mr.  Wil- 
liams ? 

A.  I  don't  know.  I  can't  recall.  I  know  I  started 
using  crutches. 

Q.  Do  your  notes  show  there  what  you  are  re- 
ferring to? 

A.  I  was  given  permission  to  use  crutches  on 
the  26th  of  May. 

Q.  That  was  about  three  days  before  you  left 
the  hospital,  is  that  right?  A.     Yes. 

Q.    When  did  you  get  off  the  crutches? 

A.     That  I  don't  know. 

Q.    Will  you  look  at  page  35,  reading  line  19 


Marine  Terminals  Corp.  89 

Testimony  of  Robert  B.  Williams.) 

hrough  23,  please?  That  is  the  same  deposition 

hat  was  taken. 

Were  those  questions  asked  and  those  answers 
:iven  at  the  time  of  the  deposition,  the  ones  that 
on  just  read? 

A.     I  assume  that  they  were. 

Mr.  Taylor:     (Reading) 

''Q.  And  you  used  the  crutches  for  about  a 
fionth;  then  you  graduated  to  a  cane? 

'*A.    Longer  than  that.  For  about  two  months. 

"Q.  Two  months  on  crutches  and  after  that, 
vhy,  you  graduated  to  the  cane?   [54] 

''A.     To  the  cane.'^ 

Q.  Does  that  refresh  your  recollection  that  you 
i^ere  on  crutches  about  two  months  before  you 
tarted  using  a  cane? 

A.    No,  it  still  does  not  refresh  my  recollection. 

mean  if  I  don't  know,  I  don't  know.  That  has 
leen  quite   a  while   ago. 

Q.  At  the  time  your  deposition  was  taken  could 
ou  walk  without  a  cane?  That  was  October  7th, 
952. 

A.     No,  I  think  I  had  the  cane. 

Q.    You  had  it  with  you? 

A.     I  think  I  did. 

Q.    But  at  that  time  could  you  walk  without  it? 

A.     Sure,  for  a  short  distance  I  could. 

Q.  Did  you  have  motion  in  your  back  at  the 
ime  the  deposition  was  taken?  Could  you  move 
Tound  ?  A.     Sure. 
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Q.  Could  you  bend  over  and  touch  your  toes 
when  the  deposition  was  taken? 

A.     I  don't  know  whether  I  could  or  not. 

Q.  Page  37,  lines  20  through  22.  Does  that 
refresh  your  recollection,  Mr.  Williams,  as  to  whe- 
ther or  not  you  could  bend  over  and  touch  your 
toes  at  the  time  of  the  deposition? 

A.     I  don't  know. 

Mr.  Taylor:     (Reading)     Line  20: 

"Q.  How  can  you  do  those  things?  Can  you 
touch  your  toes  when  you  bend  over?  [55] 

''A.    Yes. 

"Q.    You  can?  "A.    Yes." 

Mr.  Gerhardt:  Just  a  moment.  Your  Honor,  I 
hesitate  to  interrupt  here,  but  those  questions  were 
asked  in  connection  with  the  exercises  the  doctor 
was  giving  to  Mr.  Williams,  and  I  think  if  he  will 
refresh  Mr.  Williams'  recollection  by  reading  to 
him  a  question  or  two  before  that,  it  is  perfectly 
clear  from  the  testimony  that  he  is  not  talking 
about  Mr.  Williams  doing  this  as  a  matter  of 
course;  he  is  talking  about  some  exercise  that  was 
given  to  him  and  what  Mr.  Williams  was  doing  in 
reference  to  these  exercises. 

Mr.  Taylor:  Where  do  you  want  me  to  start, 
counsel  ? 

Mr.  Gerhardt:     Line  12. 

Mr.  Taylor:  I  have  no  desire  to  hide  anything 
here.  Line  12.  May  we  stipulate  it  may  be  read? 

Mr.  Gerhardt:     Certainly. 

Mr.  Taylor:     Page  37,  line  12: 
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^'Q.  How  often  did  you  come  back  to  Dr.  Yoell? 
3nce  every  week,  once  every  two  weeks  or  what? 

"A.     Once  or  twice  a  month. 

''Q.  What  does  he  do  when  you  go  back  to  his 
)ffice?  Just  look  at  you,  or  what? 

''A.  Looked  at  me,  asked  me  how  I  am  feeling. 
He  has  had  me  sit  down  and  cross  my  legs  and 
le  has  had  me  [56]  touch  my  toes  and  bend  and 
:ouch  my  toes." 

And  then  the  part  I  read  earlier: 

^'Q.  How  can  you  do  those  things?  Can  you 
i;ouch  your  toes  when  you  bend  over? 

"A.     Yes. 

'^Q.     You  can?  "A.    Yes." 

Q.  How  did  your  back  feel,  Mr.  Williams,  when 
^our  deposition  was  taken  on  October  7th,  1952? 

A.  Well,  I  still  had  the  pain.  I  had  pain  in  my 
tiip. 

Q.     My  question  was  about  your  back. 

A.     My  back? 

Q.  Yes.  How  did  your  back  feel  when  the  deposi- 
tion was  taken? 

A.     My  back  felt  fair. 

Q.     That  was  October  7th,  1952?  A.    Yes. 

Q.  When  was  the  last  time  that  you  saw  Dr. 
Foell?  A.     You  mean  here  lately? 

Q.     The  last  time  you  saw  him. 

A.     The  other  day  I  was  up  at  his  office. 

Q.    When  was  that? 

Mr.  Gerhardt:     That  was  Monday,  counsel. 

The  Witness:     Monday. 
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Mr.  Taylor:  Q.  And  that  was  for  an  examina- 
tion? A.    Yes.  [57] 

Q.  Did  he  give  you  any  treatment  or  just  look 
at  you  at  that  time? 

A.  He  looked  at  me  and  had  me  go  through  a 
motion  of  exercises.  I 

Q.  When  was  the  last  time  you  saw  Dr.  Yoell 
before  last  Monday?  A.    I  don't  know. 

Q.     Approximately  when  was  it? 

A.     I  still  don't  know. 

Q.  Did  you  see  him  during  the  year  1954?  That 
is  the  year  just  passed. 

A.     ¥o,  I  don't  think  so. 

Q.     Did  you  see  him  during  the  year  1953? 

A.    Yes. 

Q.    Do  you  remember  the  dates  in  1953? 

A.     No,  I  do  not. 

Mr.  Gerhardt:  We  are  concerned,  Your  Honor, 
about  this  present  bill  which  is  Plaintiff's  Exhibit 
15,  which  seems  to  indicate  that  he  did  have  three 
visits  to  Dr.  Yoell  in  1953.  Dr.  Yoell  will  be  here 
later  and  I  presume  Dr.  Yoell 's  records  will  also 
show.  I  will  ask  him  to  bring  the  records. 

Mr.  Taylor:  Q.  Have  you  seen  any  other  doc- 
tor besides  Dr.  Yoell  for  your  injury  since  you 
left  the  hospital?  A.     No,  I  have  not. 

Q.  Dr.  Yoell  is  the  only  doctor  other  than  the 
man  who  took  the  X-ray?  [58] 

A.  I  went  to  Permanente  for  some  boils  that  I 
had  under  my  arm  when  I  was  using  the  crutches. 
I  saw  the  doctor  then. 


Marine  Terminals  Corp,  93 

(Testimony  of  Robert  B.  Williams.) 

Q.     That  was  for  boils'?  A.    Yes. 

Q.  Dr.  Yoell  has  been  your  doctor  because  of 
the  injury  that  you  received  on  the  President  Polk? 

A.    Yes. 

Q.  Earlier  this  morning  you  mentioned  taking 
exercises  for  about  a  month.  Were  those  exercises 
that  you  took  while  you  were  in  the  hospital  or 
after  you  left  the  hospital,   Mr.   Williams'? 

A.     In  the  hospital. 

Q.  After  you  left  the  hospital,  did  you  take 
exercises'?  A.     A  few,  yes. 

Q.     Pardon?  A.    A  few,  yes. 

Q.     How  many?  A.     Well 

Q.     Or  how  frequently? 

A.     Twice  a  week. 

Q.     About  twice  a  week?  A.     Yes. 

Q.  I  mean  did  you  go  some  place  where  a  phy- 
siotherapist would  give  you  these  exercises? 

A.     No,  in  my  home.   [59] 

Q.    What  kind  of  exercises  were  they? 

A.  Well,  on  the  flat  of  my  back,  swinging  my 
leg,  bending  over,  attempting  to  touch  my  toes, 
turning  my  body  from  side  to  side. 

Q.  That  was  to  exercise  your  hip,  your  low 
back  and  the  pelvic  region,  right?  A.    Yes. 

Q.  How  often  did  you  take  those  exercises  at 
home?  Over  what  period  of  time? 

A.     About  a  month. 

Q.  That  would  be  the  month  of  June  1952,  is 
that  correct?  A.    No. 

Q.    What  month  are  you  talking  about? 
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A.  This  is  after  I  was  discharged  out  of  the 
hospital. 

Q.  I  believe  you  said  that  you  left  the  hospital 
May  29th,  1952.  A.    Yes. 

Q.  So  that  the  month  that  you  took  the  exer- 
cises would  have  been  approximately  the  month  of 
June  1952,  is  that  correct?  A.    Yes. 

Q.  You  returned  to  work,  you  believe,  April  6th, 
1953,  is  that  correct?  A.     I  believe. 

Q.  When  you  returned  to  work  did  you  con- 
tinue to  work  out  of  the  union  hall?  [60] 

A.    Yes. 

Q.  Have  you  done  any  work  on  board  a  ship 
since  the  accident?  A.    Yes. 

Q.  What  are  you  doing  at  the  present  time, 
what  type  of  work?  A.     Car  man. 

Q.     You  are  on  the  docks? 

A.     On  the  docks. 

Q.  You  have  done  work  inside  the  ship  since 
the   accident?  A.    Yes. 

Q.  Is  the  rate  of  pay  for  a  man  working  cars 
on  the  dock  the  same  as  a  man  for  working  inside 
a  ship?  A.    Yes. 

Q.  So  you  are  earning  the  same  pay,  is  that 
correct  ?  A.     Yes. 

Mr.  Gerhardt:  I  think  there  has  been  an  in- 
crease in  the  rate,  counsel. 

Mr.  Taylor:  Q.  Beginning  with  the  third  quar- 
ter— say  July  of  1953,  which  was  about  18  months 
after  your   accident A.    Yes. 
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Q.    from  that  time  on  have  you  been  work- 

ig  steadily? 

Mr.  Gerhardt:  If  Your  Honor  please,  we  have 
tipulated  on  the  introduction  of  the  Pacific  Mari- 
Lme  Association  earning  records.  I  think  those  are 
1  evidence.  They  speak  for  themselves,  rather  than 
oing  through  attempting  to  have  this  witness  re- 
anstruct  every  single  quarter.  [61] 

Mr.  Taylor:  I  am  asking  whether  during  that 
articular  quarter  he  began  working  steadily. 

The  Court:     The  record  is  here. 

Mr.  Taylor:  It  would  appear  to  me  the  earnings 
rom  that  time  on  are  steady.  That  is  why  I  wanted 
3  clarify  it  with  the  witness,  if  I  may  be  permit- 
3d  to  ask  him  that  question. 

Will  you  read  the  last  question? 

The  Court:    Reframe  the  question. 

Mr.  Taylor:  Q.  From  July  1st,  1953  on  up  until 
tie  present  time  you  have  been  working  steadily? 

A.     From  July  to  what? 

Q.  July  1953.  That  is  18  months  after  your 
ijury  and  about  three  months  or  four  months  after 
ou  went  back  to  work. 

A.    Have  I  been  working  steadily? 

Q.    Yes. 

A.     Not  in  my  opinion,  I  have  not. 

Q.  Have  you  been  working  every  time  work 
as  been  available?  A.     No,  I  have  not. 

Q.  There  are  times  when  work  would  be  avail- 
ble  and  you  would  not  go  to  work? 

A.     That  is  true. 
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Q.  Your  earnings  have  been  just  as  high  since 
that  date  as  they  were  before  the  accident,  have 
they  not? 

Mr.  Gerhardt:  Let  the  record  speak  for  itself 
in  that  regard,  Your  Honor.  The  hours  of  labor 
are  set  forth,  the  [62]  earnings  are  set  forth,  and 
there  isn't  any  record  yet  on  the  increase  in  the 
hourly  pay  rates  for  the  last  few  years. 

Mr.  Taylor:  I  think  we  are  entitled  to  go  into 
this  question  of  whether  or  not  he  has  worked 
steadily.  He  said  he  has  not. 

The  Court:  There  is  the  record  that  you  have 
stipulated  might  go  in.  It  is  in  evidence. 

Mr.  Taylor:     That  is  right. 

The  Court:     Let  it  speak  for  itself. 

Mr.  Taylor:  Q.  Have  you  been  doing  any  lift- 
ing since  your  return  to  work? 

A.    Yes,  I  have. 

Q.     That  is  heavy  lifting? 

Q.     AVhat  do  you  call  heavy  lifting?  How  heavy? 

Q.  I  will  ask  you  how  heavy  a  load  do  you  lift 
or  have  you  been  lifting? 

A.     I  have  been  lifting  since  I  went  back  to  work. 

Q.  You  have  been  lifting  heavy  loads,  have  you 
not? 

A.  I  have  been  lifting.  I  wouldn't  say  heavy 
loads. 

Q.  Have  you  loaded  cement  and  unloaded  ce- 
ment?     ,      A.    Yes. 

Q.     Those  sacks  are  100  pounds,  are  they  not? 

A.    I  knov/  they  do. 
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Q.     You  have  been  doing  that  since  the  accident? 
A.     One  or  two  times,  yes,  I  have.  [63] 
Q.    When  you  returned?  A.    Yes. 

Q.  You  said  something  in  your  testimony  this 
orning  about  taking  trips.  Do  you  mean  automo- 
le  trips?  A.    Yes,  that  is  what  I  mean. 

Q.    Where  have  you  gone  since  the  accident,  that 
,  by  way  of  an  automobile  trip? 
A.     From  here  to  Los  Angeles,  from  here  to  Mil- 
it  as. 

Q.    Have  you  driven  to  Los  Angeles? 
A.     I  usually  drive  part  of  the  way.  My  wife 
lives  the  rest  of  the  way.  Before  I  got  hurt  I 
)uld  drive  all  the  way. 

Q.     How  many  trips  have  you  made  to  Los  An- 
gles since  the  accident?  A.     I  don't  know. 
Q.    More  than  three  or  four? 
A.     I  don't  know. 

Q.  Have  you  gone  any  further  than  Los  An- 
3les?  A.     Yes,  I  have. 

Q.    How  much  farther?  A.     Texas. 

Q.     Have  you  driven  back  to  your  home  in  Bai- 
ts, or  your  former  home? 
A.     With  the  help  of  my  wife  I  have. 
Q.     How  many  trips  back  to   Texas   have   you 
lade  since  the  accident?  [64]  A.     One. 

Q.    When  was  that?  A.     1953. 

Q.    Did  you  make  a  trip  back  to  Texas  before 
ou  went  back  to  work,  that  is,  during  the  period 
I  time  that  you  were  off? 
A.    Not  that  I  know  of. 


98  American  President  Lines,  Ltd.,  vs. 

(Testimony  of  Robert  B.  Williams.) 

Q.     Pardon?  A.     I  don't  know. 

Q.     Just  one  trip  to  Texas?  A.    Yes. 

Q.  Any  other  trips  made  by  automobile?  No 
trips?  A.     Not  that  I  know  of. 

Q.  When  was  the  first  time  you  drove  a  car 
after  the  accident?  A.     I  don't  know. 

Q.    Approximately  when  was  it,  Mr.  Williams? 

A.     I  don't  know. 

Q.     Before  you  went  back  to  work,  was  it  not? 

A.    Yes. 

Q.  Just  one  more  question,  Mr.  Williams.  Going 
back  to  the  time  when  you  were  in  the  hold,  when 
you  heard  this  ping  and  you  looked  up,  do  you 
know  what  caused  the  ping?  Do  you  know  what 
struck  what  to  cause  the  ping?  A.    The  hook. 

Q.     Did  you  see  the  hook  strike  anything? 

A.     No,  I  did  not.  [65] 

Q.  You  just  heard  a  metallic  noise,  is  that  cor- 
rect ? 

A.  I  heard  the  noise  and  I  assumed  that  the 
hook  struck  the  beam. 

Mr.  Taylor:  We  will  ask  that  that  go  out  as  the 
assiunption  of  the  witness,  that  the  hook  struck  the 
beam. 

The  Court:    It  may  go  out. 

Mr.  Taylor:  Q.  You  just  heard  the  noise;  thai 
is  correct,  isn't  it? 

A.    Yes,  I  heard  the  noise. 

Q.  And  you  did  not  actually  see  the  hook  strike 
anything,  did  you?  A.     No. 
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Q.  Mr.  Williams,  do  you  know  why  the  beam  fell 
n  you,  of  your  own  knowledge? 

A.    I  was  told  after 

Q.  Excuse  me.  You  can't  testify  what  you  were 
3ld.  Of  your  own  knowledge  do  you  know  why  the 
eam  fell  on  you'?  A.     No,  I  do  not. 

Mr.  Taylor:    That  is  all. 

Redirect  Examination 

Mr.  Gerhardt:  Q.  Mr.  Williams,  have  you  ever 
ead  over  this  deposition  that  was  taken  on  October 
th,  1952?  A.     No,  I  have  not. 

Q.  You  did  not  see  your  testimony  written  up 
n  this  form  after  you  gave  it  on  that  day  in  Oc- 
ober  1952?  [66]  A.     No,  I  did  not. 

Mr.  Gerhardt:  If  Your  Honor  please,  opposing 
ounsel  having  used  this  deposition  to  refresh  the 
witness'  recollection,  I  will  ask  that  it  be  introduced 
n  evidence. 

The  Court:    What  is  it? 

Mr.  Gerhardt:  Opposing  counsel  having  used 
his  deposition  for  the  purpose  of  refreshing  the 
dtness'  recollection,  I  will  ask  that  it  be  intro- 
duced in  evidence. 

The  Court:     Let  it  be  admitted  and  marked. 

Mr.  Taylor:  Subject  to  all  legal  objections  that 
.re  available.  I  would  have  no  other  objection  than 
hat.  Is  it  to  be  marked  for  identification? 

The  Court:    Yes,  to  be  used  by  both  sides. 
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(The  deposition  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  No.  21  for  iden- 
tification.) 

Mr.  Gerhardt :  Q.  Mr.  Williams,  I  noticed  today 
when  you  came  down  to  the  board  and  when  you 
took  the  stand  and  left  the  stand  that  you  have  a 
limp.  Do  you  have  that  all  the  time?  A.    Yes. 

Q.     Have  you  had  that  ever  since  the  accident? 

Mr.  Taylor:  I  think  that  is  leading.  I  object  to 
it  on  that  ground. 

Mr.  Gerhardt:  Q.  Did  you  have  it  before  the 
accident  ?  A.     No. 

Q.  When  did  you  first  notice  that  you  had  a 
limp?  [67] 

A.  Well,  when  people  see  me  walking  they  tell 
me  I  limp. 

Q.  I  noticed  you  carried  a  pillow  up  to  the 
stand,  Mr.  Williams.  What  was  that  for? 

A.    It  is  this  hard  chair  I  am  sitting  in  here. 

Q.     How  often  do  you  take  a  pillow  with  you? 

A.  Usually  take  it  every  Sunday  to  church  with 
me  when  I  have  to  sit  down  on  hard  seats. 

Q.  Do  you  make  any  short  trips  in  your  auto- 
mobile around  the  Bay  Area? 

A.     Occasionally,  yes. 

Q.  Plow  do  you  feel  when  you  drive  on  those 
trips  ? 

A.  I  get  pain  in  the  lower  part  of  my  body, 
sometimes  in  the  side,  from  sitting. 

Q.  And  that  would  be  on  a  trip  of  about  how 
far  in  the  Bay  Area?  A.     50  or  60  miles. 
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Q.  Mr.  Williams,  some  of  your  medical  bills  and 
our  compensation  was  paid  by  your  employers  or 
leir  compensation  carriers,  is  that  correct? 

A.    Yes. 

Q.    Was  that  stopped  at  a  certain  date? 

A.    Yes,  it  was. 

Q.     Do  you  recall  approximately  when  that  was? 

A.     Compensation  was  cut  off  the  7th  of  May. 

Q.     Of  1952?  [68]  A.     1952. 

Q.  Mr.  Williams,  I  refer  you  to  Plaintiff's  Ex- 
ibit  12,  containing  a  bill  from  the  St.  Mary's  Hos- 
ital,  showing  one  amount  paid  by  insurance  and 
ne  amount  paid  by  patient  in  the  amount  of 
143.75.  Did  you  pay  that  bill?  A.    Yes. 

Q.  And  I  show  you  Plaintiff's  Exhibit  15,  a  bill 
f  Dr.  Yoell's  dated  December  15th,  1952,  in  the 
mount  of  $266.75.  Did  you  pay  that  bill? 

A.  My  attorneys  paid  the  bill.  They  paid  out  of 
he  money. 

Q.     That  you  received  in  the  settlement? 

A.     Yes. 

Q.  I  show  you  an  X-ray  bill.  Plaintiff's  Exhibit 
3,  in  the  amoimt  of  $46.50.  A.     I  paid  that. 

Q.  Mr.  Williams,  do  you  recall  what  you  were 
arning  per  hour  in  January  1952? 

A.     $2.10  or  $2.12. 

Q.     What  are  you  paid  per  hour  now? 

A.     $2.21,  $3.31. 

Q.     What  do  you  mean  by  $2.21  and 

A.     Straight  time  and  overtime. 

Q.     $2.21  is  straight  time  and  $3.31  is  overtime? 
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A.     Overtime. 

Q.  Do  you  recall  what  overtime  per  hour  was 
in  January  1952?  [69]  A.     $3.15. 

The  Court:    You  can  get  a  stipulation  on  that. 

Mr.  G-erhardt :  I  think  we  can  look  that  out.  We 
can  look  that  up,  Your  Honor. 

The  Court:    You  may  stipulate  now. 

Mr.  Gerhardt:    I  do  not  know  what  it  is. 

The  Court:     You  do  not? 

Mr.  Gerhardt:    No,  not  at  that  date. 

The  Court:    Do  you? 

Mr.  Taylor:     Not  at  that  date. 

The  Court:  Whenever  you  ascertain  the  facts, 
whatever  they  may  be,  you  may  stipulate. 

Mr.  Gerhardt :  Q.  Mr.  Williams,  you  testified  on 
cross  examination  that  you  had  done  some  ship 
work  since  the  accident.  Can  you  estimate  for  us 
the  amount  of  ship  work  as  compared  with  the 
amount  of  dock  work  since  the  accident? 

A.  I  would  say  maybe  a  ship  job  every  two 
months. 

Q.    About  every  two  months?  A.    Yes. 

Q.     For  how  long  a  time?  A.     One  day. 

Q.  And  the  rest  of  the  time  is  dock  work,  when 
you  do  work? 

A.     The  rest  of  the  time  is  dock  work. 

Q.  In  January  1952  you  were  a  member  of  what 
union?  A.    Local  10.  [70] 

Q.     Which  one?  A.    Local  10. 

Q.     Of  what  union?  A.     ILWU  Local  10. 

Mr.  Gerhardt:    Your  Honor,  we  have  one  or  two 
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nore  stipulations.  We  have  a  stipulation  that  Mr. 
t\^illiams  was  31  years  of  age  at  the  time  of  the 
iccident  and  that  his  life  expectancy  was  36  years. 

The  Court:     So  stipulated? 

Mr.  Taylor:     So  stipulated,  Your  Honor. 

Mr.  Gerhardt:  Your  Honor,  we  have  a  stipula- 
ion  that  prior  to  the  accident  and  the  injury  to  Mr. 
^Villiams  the  safety  latch  on  one  end  of  No.  2  beam, 
sTo.  2  strongback,  in  the  lower  'tween  deck,  was 
nissing. 

The  Court:    So  stipulated? 

Mr.  Taylor:     So  stipulated. 

Mr.  Gerhardt:  That  stipulation,  however.  Your 
Jonor,  is  not  a  stipulation  that  the  plaintiff  knew 
►f  the  missing  latch. 

Mr.  Taylor:     One  end  or  both  ends? 

Mr.  Gerhardt :  At  one  end.  We  have  also  a  stipu- 
ation,  Your  Honor,  that  the  bridle  shown  in  Plain- 
iff's  Exhibit  3  was  gear  furnished  by  the  defend- 
mt  Marine  Terminals  Corporation. 

The  Court:    Let  the  record  so  show. 

Mr.  Taylor:  Yes,  Your  Honor.  With  reference 
o  the  safety  latch,  whether  it  was  missing  at  one 
iud  or  both  ends,  is  [71]  something,  of  course,  we 
lo  not  know.  Counsel  has  indicated  it  was  missing 
it  one  end  only. 

Mr.  Gerhardt:  I  am  basing  that  on  a  report 
vhich  is  made  of  one  of  the  longshoreman  of  Ma- 
ine Terminals.  That  is  why  I  am  stipulating  to 
t,  that  it  was  found  before  the  accident. 
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Mr.  Taylor:  That  is  something  we  ought  to  have 
proof  on,  whether  it  was  one  end  or  two  ends. 

Mr.  Gerhardt:  I  think  we  will  clear  that  up 
when  we  produce  the  witness  who  made  the  inspec- 
tion, Your  Honor. 

The  Court:    Is  that  all  from  this  witness? 

Mr.  Taylor:  I  have  one  or  two  questions  on 
recross,  Your  Honor. 

Recross  Examination 

Mr.  Taylor:  Q.  You  testified  that  your  work- 
men's compensation  or  your  longshoreman's  com- 
pensation was  stopped  about  May  7th,  1952?  That 
is  correct,  is  it  not,  or  approximately  that  date? 

A.     Yes. 

Q.  That  was  because  you  filed  a  notice  of  elec- 
tion to  sue,  is  it  not,  Mr.  Williams? 

A.     Yes,  that  is  what  I  was  told. 

Q.  You  have  not  asked  Marine  Terminals  for 
any  compensation  since  that  date,  have  you? 

A.     No. 

Q.     Or  any  medical  expense  since  that  date  ?  [72] 

A.     No. 

Q.  Did  you  have  that  pillow  with  you  this  morn- 
ing? A.     I  had  a  pillow. 

Q.  Did  you  take  it  up  to  the  stand  with  you 
this  morning  ?  A.     No,  I  did  not. 

Mr.  Taylor:     That  is  all. 

Mr.  Gerhardt:  Q.  Did  you  have  the  pillow  at 
the  time  you  went  up  to  the  stand? 
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A.  Not  this  morning.  I  had  one  back  there  I 
^as  sitting  on. 

The  Court:    We  will  take  a  recess. 
(Recess.) 

MRS.  GERTRUDE  MARSHALL  WILLIAMS 

ailed  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to  the 
!ourt?  A.     Gertrude  Marshall  Williams. 

Direct  Examination 

Mr.  Gerhardt:  Q.  Mrs.  Williams,  where  do  you 
Bside  ? 

A.    3106  Fremont  Street,  Berkeley. 

Q.  You  are  the  wife  of  Robert  Williams,  who 
'^as  just  on  the  stand  a  few  moments  ago? 

A.     I  am. 

Q.     When  were  you  married? 

A.     We  were  married  June  19th,  1943. 

Q.  You  were  married  some  time  then  before 
lis  injury  that  he  sustained  in  January  1952? 

A.     Yes. 

Q.  Mrs.  Williams,  what  was  the  state  of  his 
ealth  and  physical  condition  prior  to  this  injury  of 
anuary  30,  1952?  A.     Very  good. 

Q.  Have  you  noticed,  or  will  you  please  state 
^hat  changes  you  have  noticed  in  his  condition  since 
[lat  time? 

A.  Quite  a  few  changes.  He  tires  very  easily, 
nd  he  can  work  on  a  job,  but  when  he  comes  home 
e  can't  do  things  he  used  to  around  the  home.  He 
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could  do  the  yard  work  and  everything.  Now  I  do 
that,  to  make  it  light  on  him  so  he  can  work  and 
quite  a  few  other  things  that  he  is  incapable  of 
doing,  personal  incapabilities. 

Q.  Can  you  give  us  any  examples  of  those  in- 
capabilities ? 

A.  Well,  when  it  comes  to  things  in  the  yard, 
he  can't  kneel  too  long.  He  can  do  anything,  but  he 
just  can't  do  it  any  amount  of  time.  Even  if  it 
comes  to  washing  time,  he  can  do  it,  you  know,  for 
awhile,  and  then  he  has  to  stop  or  he  will  have  to 
lay  down;  whereas  before  he  could  go  on  as  nor- 
mally as  anybody  else. 

And  then  he  is  quite  nervous.  He  was  not  before. 
And  he  worries  about  little  things  that  don't  make 
any  sense,  you  know,  that  you  don't  have  to  worry 
about.  But  they  kind  of  prey  on  his  mind,  little 
things.  Say  it  is  raining  too  much.  He  is  wondering 
how  you  are  going  to  get  the  wash  done,  things  that 
are  of  no  consequence.  It  didn't  make  any  difference 
[74]  whether  I  washed  or  not. 

Q.  Does  he  complain  a  great  deal  to  you  about 
his  condition? 

A.  No,  he  doesn't  complain  as  much.  It  is  just 
at  night  he  groans.  He  doesn't  sleep  well.  He  turns 
and  tosses  and  it  is  pretty  hard  on  him.  Sometimes 
if  I  ask  him,  he  turns  you  kind  of  short.  ''It  is 
none  of  your  business."  You  know  he  is  hurting. 

Mr.  Taylor:  I  ask  that  that  part  go  out,  "You 
know  he  is  hurting." 

The  Court:     It  may  go  out. 
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Mr.  Gerhardt:    Q.    You  may  proceed. 

A.  And  then  I  asked  him,  "Why  are  you  like 
lisf 

"Knee  kind  of  hurts.  If  you  leave  me  alone  I 
ill  be  all  right." 

Q.     Does  he  ever  cry?  A.     Who? 

Q.    Your  husband.  A.    Not  often. 

Mr.  Taylor:    I  am  sorry,  I  can't  hear. 

The  Witness:  Not  often.  Just  once  in  awhile, 
^hen  he  says  he  hurts  pretty  bad.  It  isn't  the  pain, 

think.  I  don't  think  it's  the  pain  he  is  crying 
ver.  It  is  little  worries. 

Mr.  Taylor:  We  ask  that  the  conclusion  of  the 
dtness  go  out. 

The  Court:     It  may  go  out.   [75] 

Mr.  Gerhardt:  Q.  What  have  you  noticed  with 
espect  to  his  outlook  or  his  mental  attitude?  Has 
bere  been  any  change  in  that? 

A.  Not  too  much.  It  is  just  that  he  worries  more, 
nd  he  is  nervous  and  that  kind  of  upsets  every- 
ody. 

Q.  Mrs.  Williams,  to  what  extent  does  he  carry 
is  pillow  with  him? 

A.  He  takes  it  anywhere  he  has  to  sit.  If  we 
now  it  is  going  to  be  a  hard  seat,  we  take  it.  At 
ome  he  can  get  by  if  he  is  at  home.  Even  if  he  is 
n  a  soft  seat,  he  can  sit  so  long  and  then  he  has  to 
et  up.  At  home  he  sits  on  a  chair  and  walks  as 
e  pleases,  but  if  he  is  going  to  church  or  any  place, 
nj  place  there  is  a  hard  seat,  we  take  that  pillow. 
t  is  always  in  the  car. 


108        American  President  Lines,  Ltd.,  vs. 

(Testimony  of  Mrs.  Gertrude  Marshall  Williams.)  | 

Q.  These  conditions  and  changes  that  you  have 
testified  to,  do  those  exist  today?  A.    Yes. 

Q.  Did  they  exist  after  January  30,  1952  when 
he  had  the  injury?  Did  they  begin  when  he  came 
home  from  the  hospital? 

A.  Yes.  The  reason  I  am  slow  on  that,  we  knew 
he  was  sick  when  he  came  home  from  the  hospital, 
so  these  things  we  couldn't  do,  such  as  going.  I  don't 
even  go  to  church  that  much.  When  he  went,  he 
found  out  he  couldn't  sit.  That  has  been  going  on 
and  hasn't  stopped. 

Q.     At  all?  [76]  A.     At  all. 

Mr.  Gerhardt:    That  is  all. 

Cross  Examination 

By  Mr.  Taylor:  Q.  Just  one  or  two  questions, 
Mrs.  Williams.  Has  Mr.  Williams  been  to  any  doc- 
tors besides  Dr.  Yoell? 

A.  He  goes  to  Dr.  Williams.  That  is  our  per- 
sonal doctor.  Dr.  Williams,  Dr.  P.  A.  Williams. 

Q.    You  say  he  has  been  going  to  Dr.  Williams? 

A.  He  goes  all  the  time,  if  he  has  a  cold  and 
things  like  that.  As  far  as  the  injury,  that  I  can't 
say.  He  knows  about  it,  Dr.  Williams  knows  about 
it.  But  if  he  has  done  anything  on  him,  that  I 
couldn't  say. 

Q.  But  he  has  been  going  to  Dr.  Yoell  because 
of  the  injury,  is  that  right? 

A.     The  injury  mainly  is  Dr.  Yoell. 

Q.  He  has  been  working  as  a  longshoreman  since 
the  accident,  has  he  not?  A.    Yes,  he  has. 
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Q.  Do  you  remember  when  he  started  after  the 
ccident?  Back  to  work? 

A.  It  was  April  or  May,  because  he  took  off  in 
une.  He  asked  Dr.  Yoell  for  a  special  certificate 
r  something  to  let  him  do  light  work  and  see  if  he 
ould  do  it.  He  said  he  would  try,  and  he  did.  He 
3ok  off  in  June.  That  much  I  know.  [77] 

Q.     That  is  the  month  you  went  back  to  Texas? 

A.  Yes,  I  asked  Dr.  Yoell  if  I  could  take  him 
Qmewhere  because  he  wanted  to  go  to  work,  so  I 
3 ok  him. 

Q.    You  heard  him  testify  this  morning? 

A.     Yes,  I  heard  him. 

Q.  He  has  been  doing  the  work  he  says  he  has 
een  doing?  A.     I  guess  so.  I  don't  know. 

Q.     He  is  working  on  the  docks? 

A.     I  know  he  works  cars. 

Q.    And  he  also  has  worked  ships? 

A.     I  imagine  so.  I  didn't  know  that. 

Mr.  Taylor:    I  have  no  further  questions. 

EDWARD  B.  RANDOLPH 

ras  called  as  a  witness  and  being  first  duly  sworn, 
Bstified  as  follows: 

The  Court:    What  is  your  full  name? 

A.     Edward  B.  Randolph. 

Q.     Where  do  you  live? 

A.    I  live  at  2918-C  Stanton  Street,  Berkeley. 

Q.     Your  business  or  occupation? 

A.     Longshoreman. 

Q.     How  long  have  you  been  so  engaged? 
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A.    Thirteen  years. 
Q.    At  this  port  all  the  time'? 
A.    Yes,  sir.  [78] 
The  Court:     Take  the  witness. 

Direct  Examination 

By  Mr.  Gerhardt:  Q.  Mr.  Randolph,  what  is 
your  position  today  as  a  longshoreman? 

A.     I  am  a  hold  man. 

Q.     You  are  a  hold  man?  A.     Yes. 

Q.  Were  you  aboard  the  President  Polk  on  Jan- 
uary 30,  1952,  as  part  of  a  gang? 

A.     Pardon  ? 

Q.  Were  you  on  board  the  President  Polk  at  the 
time  Mr,  Williams  suffered  his  injury? 

A.    Yes,  I  was. 

Q.    Do  you  remember  the  date? 

A.  I  know  it  was  in  the  latter  part  of  the  month, 
but  I  don't  remember  the  exact  date. 

Q.     What  was  your  position  at  that  time? 

A.  My  position  at  that  time  was  hold  man  and 
gang  steward  to  gang  116. 

Q.  Who  sent  you  aboard  the  President  Polk? 
Marine  Terminals  Corporation? 

A.    Yes,  they  did. 

Q.  They  also  gave  you  your  pay  check,  did  they, 
Marine  Terminals  Corporation,  or  did  you  get  that 
elsewhere  ? 

A.  It  didn't  come  from  the  Marine,  Terminals 
Corporation.  It  came  from  the  whole  association. 
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Q.  But  this  gang  was  Gang  116,  which  was  sent 
iboard  by  Marine  Terminals,  is  that  correct? 

A.     That  is  right. 

Q.  On  the  date  that  you  went  aboard  the  Presi- 
.ent  Polk,  what  were  your  duties  as  gang  steward? 

A.  Well,  my  duties  as  gang  steward  is  to  be 
ertain  the  gang  works  in  safe  conditions  on  the 
hip. 

Q.  What  did  you  do  to  comply  with  the  duty  on 
his  particular  occasion? 

A.  Well,  we  went  about  the  work.  Do  you  want 
0  start  from  the  first  day? 

Q.  Yes.  Start  from  the  day  you  went  aboard. 
Vas  that  the  day  before  the  accident? 

A.    Yes. 

Q.  That  was  the  day  before.  Do  you  remember 
bout  what  time  you  went  aboard  on  that  day? 

A.  Well,  it  was  a  little  after  eight  o'clock.  We 
tarted  off  the  dock  at  8 :00  o'clock  to  board  the  ship. 
Naturally  it  takes  a  few  minutes  to  board  the  ship. 
'  would  say  five  or  six  minutes  after  8:00,  some- 
hing  like  that. 

Q.     On  the  day  before  the  accident? 

A.  That  was  the  day  before  the  accident,  that 
3  right. 

Q.     Did  you  work  all  day  that  day? 

A.     So  far  as  I  remember,  I  worked  nine  hours. 

Q.  You  are  not  certain  about  how  long  you 
worked?   [80] 

A.  I  am  not  definitely  set  on  the  time  when  we 
tarted.  That  part  I  am  not  certain  about. 
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Q.     On  the  next  day,  the  day  of  the  accideni 
what  tune  did  you  go  aboard*? 

A.     The  same  time. 

Q.     Eight  o'clock  in  the  morning? 

A.     That  is  right. 

Q.     Where  did  you  go  to  work  on  that  morning 
of  January  30th,  the  day  of  the  accident  *? 

A.     I  can't  understand  that. 

Q.  Where  did  you  go  to  work?  What  part  of  thej 
ship? 

A.  The  day  we  went  aboard  ship,  we  went  to 
Number  one  hatch  forward. 

Q.  Did  you  remove  any  strong  backs  or  hatch 
ports  that  day? 

A.  The  day  before  the  accident  or  the  day  of 
the  accident? 

Q.    Let  us  start  with  the  day  before. 

A.  The  first  time  we  went  aboard  the  ship,  we 
started  making  up  gear,  rigging  the  boom,  and  get- 
ting ready  to  work  the  hatch. 

Q.  What  did  you  do  that  first  day  so  far  as  re- 
moving hatch  ports  and  strong  backs? 

A.  The  first  day  I  think  we  had  opened  the — I 
am  not  sure  whether  it  was  pontoons  on  deck  or 
whether  it  was  hatches.  I  am  not  positive  what 
it  was. 

Q.     Did  you  open  up  the  deck  hatch? 

A.  After  we  rigged  it  up,  we  opened  up  the 
deck  hatch.  [81] 

Q.     Completely?  A.     No.  ■ 

Q.    How  far?  i 
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A.     We  opened  the  forward  end. 

Q.  Then  where  did  you  go  ?  Into  the  shelter  deck 
T  upper  'tween  deck? 

A.  We  went  into  the,  well,  the  upper  'tween 
.eck,  I  think  it  was. 

Q.  We  have  a  diagram  here  that  I  might  ex- 
»lain  to  you. 

The  Court:  Go  down  there  and  familiarize  your- 
elf  with  the  diagram. 

Mr.  Gerhardt :  Will  you  come  down  here,  please  ? 
Ve  have  a  vertical  section  showing  the  shelter  deck, 
tie  first  level  down  or  upper  'tween,  as  you  some- 
imes  call  it — is  that  correct?  A.     Yes. 

Q.  And  then  the  upper  'tween  deck  and  then  the 
)wer  hold?  A.    Yes. 

Q.  Plaintiff's  Exhibit  Number  two  is  a  birds- 
ye  view  looking  down  into  the  hold  shomng  the 
Drward  end  of  the  Number  two  'tween  deck  open- 
ig,  but  the  next  two  sections  having  hatch  ports 
Qd  the  beams  in  place. 

A.     That  is  right. 

Q.  The  next  one,  Plaintife's  Exhibit  3,  is  a  dia- 
ram  showing  the  strong  back  in  place  and  the  type 
i  bridle  that  was  being  [82]  used  at  that  time,  is 
lat  right?  A.     Yes. 

Q.     Will  you  resume  the  stand,  please? 

Q.  On  the  first  day,  Mr.  Randolph,  did  you  go 
own  and  open  any  part  of  the  upper  'tween  deck 
atch? 

A.    No,  the  first  day  we  started  on  the  first  deck: 
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we  started  on  the  first  deck,  upper  'tween  deck.  We 

started  working  that  deck  first. 

Q.  Did  you  get  down  below  the  upper  'tween 
deck  at  any  time  on  the  first  day,  so  far  as  you 
recall  ? 

A.  Yes,  I  believe  we  did.  I  think  we  went  down 
and  started  into  the  next  deck.  I  am  not  positive. 
Yes,  I  think  we  did.  I  think  we  started  the  next 
deck. 

Q.  When  you  say  you  started  the  next  deck,  you 
mean  the  lower  'tween  deck?  A.    Yes. 

Q.     What  did  you  do  on  that  deck? 

A.  On  that  deck  I  think  we  started  to  take  out 
some  cargo,  I'm  not  positive.  I  believe  we  were  dis- 
charging cargo  from  that  deck,  I  am  not  positive. 
It  has  been  so  long  now. 

Q.  When  was  the  forward  section  of  hatch  ports 
removed  from  the  lower  'tween  deck? 

A.     Into  the  lower  hold? 

Q.  So  you  could  load  or  discharge  into  the  lower 
hold? 

A.     They  were  removed  the  second  day.  [83] 

Q.  The  second  day.  Before  the  accident,  any- 
way? 

A.  I  think  we  had  taken  off  the  hatches  the 
second  day.  I  think  we  had  taken  off  the  hatches 
the  day  before  the  accident — I  don't  mean  the  day 
before  the  accident — the  second  day,  the  day  of 
the  accident.  I  believe  that  morning  we  had  taken 
the  hatches  off.  I  am  not  positive.  I  can't  be  posi- 
tive of  that. 
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Q.  In  any  event,  the  first  section  of  hatch  ports 
)n  the  lower  'tween  deck  and  the  first  strong  back 
ivas  removed?  A.     That  is  right. 

Q.     In  the  forward  section  of  the 

A.  There  was  one  strong  back  removed.  We  had 
taken  one  strong  back  off.  That  is  what  they  call 
the  blind. 

Q.     Blind  strong  back? 

A.     It  is  a  blind  to  supiDort  the  hatches. 

Q.     Is  that  sometimes  called  a  queen  beam? 

A.  No,  the  king  beam  is  the  beam  that  holds  the 
Dther  hatches  in  place. 

Q.     You  left  in  the  king  beam? 

A.     The  king  beam  was  left  in,  that  is  right. 

Q.  That  would  be  the  Nmnber  two  beam,  or 
strong  back? 

A.     Number  2,  that  is  right. 

Q.  You  left  in  Number  2  and  all  the  beams  and 
hatch  ports  aft  of  Number  2? 

A.     That  is  right.  [84] 

Q.  Did  you  make  any  inspection  of  the  locking 
devices  on  the  strong  backs?  A.     Yes,  I  did. 

Q.  Did  you  make  such  inspection  on  the  morn- 
ing of  January  30th,  the  day  of  the  accident? 

A.     Yes,  I  did. 

Q.     Please  tell  me  what  you  did,  Mr.  Randolph. 

A.  Before  I  went  down  into  the  hold  I  checked 
to  see  if  those  beams  were  secured. 

Q.     What  did  you  find? 

A.  I  found  there  were  no  locks.  One  lock  was 
completely  off.  The  other  lock  was  off  because  you 
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couldn't  feel  it  underneath.   But  I  am  almost  posi- 
tive both  locks  were  off.  There  was  no  locks  on  that 
beam  at  all. 

Q.     On  which  beam?  A.     On  the  king. 

Q.     The  Number  2  strong  back? 

A.     That  is  right. 

Q.     The  one  that  was  still  remaining  in  place? 

A.     That  is  right. 

Q.     On  the  lower  'tween  deck  level? 

A.     That  is  right. 

Q.  Now,  you  remember  that  one  was  missing. 
You  are  clear  about  that? 

A.  I  am  positive  about  one  being  completely 
gone.  [85] 

Q.     And  the  other  one  you  are  not  sure  about? 

A.  The  other  one  I  know  w^as  not  locked  on  one 
side.  The  bolt  was  in  there,  but  there  was  no  pin. 
What  I  mean,  there  was  no  lock  to  lock  the  beam. 

Q.  Do  you  remember  which  side  that  was  of  the 
beam? 

A.  That  was  on  the  starboard  side.  The  port 
side  lock  was  completely  off.  The  starboard  side 
was — just  at  the  bolt.  I  couldn't  feel  the  lock 
but 

Q.  Was  there  a  pin  or  bolt  through  on  the  port 
side  ?  A.     Just  the  bolt. 

Q.    Just  the  bolt?  A.     So  far  as  I  know. 

Q.  What  you  are  talking  about  is  the  lug  oi 
little  arm? 

A.     That  wasn't  there.  That  was  missing. 

Q.     That  was  missing?  A.     That  was  gone. 


Marine  Terminals  Corp.  117 

(Testimony  of  Edward  B.  Randolph.) 

Q.     On  the  port  side? 

A.  The  port  side  was  completely  off.  On  the  star- 
board side  was  just  the  bolt. 

Q.  What  did  you  do  when  you  found  that  con- 
dition ? 

A.  Well,  I  called  up  and  told  the  boss,  the 
gaffer,  that  the  beam  wouldn't  lock. 

Q.     Who  was  the  boss,  or  gaffer? 

A.  That  is  the  gang  boss.  He  is  in  charge  of  the 
gang. 

Q.     Who  was  that  in  your  gang  ? 
A.    Reuben  Swanson.  [86] 
Q.     Did  he  reply  to  you? 

A.  I  don't  recall  whether  he  did  or  not.  I  am 
not  certain. 

Q.  Did  you  have  any  discussion  with  him  about 
removing  the  beam? 

A.  Well,  I  didn't—.  The  only  thing  I  said  was 
we  should  remove  the  beam.  That  is  all  I  said.  I 
ion't  remember  having  a  great  discussion  about  it 
at  all,  as  far  as  going  up  on  top  deck  and  talking 
tvith  him  about  it. 

Q.     Why  did  you  want  to  remove  the  beam? 

A.    Because  the  beam  was  unsafe. 

Mr.  Taylor:  Your  Honor,  I  think  that  is  argu- 
nentative  as  to  why  he  wanted  to  remove  the  beam, 
rhis  is  his  witness. 

Mr.  Gerhardt:  I  want  to  find  out  why  he  wanted 
o  remove  the  beam.  That  is  not  argumentative. 
Chat  is  asking  him  a  question. 
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The  Court:  The  objection  will  be  overruled.  You 
may  answer. 

Q.     Why  did  you  want  to  remove  the  beam? 

A.     The  beam  was  imsafe. 

Mr.  Gerhardt:    Q.     Unsafe  for  what? 

A.  Unsafe  for  the  condition  of  the  men  work- 
ing underneath  it. 

Q.     Was  that  beam  removed? 

A.     No,  it  was  not. 

Q.     Can  you  remove  it? 

A.  I  don't  have  any  authority  to  remove  it.  All 
I  can  do  is  [87]  tell  the  gaffer  about  it. 

Q.     Who  has  authority  to  remove  it? 

A.     The  walking  boss. 

Q.     Who  was  that? 

A.  I  don't  know  him  by  name,  but  Ernie.  That 
is  the  only  thing  I  know  him  by. 

Q.    Who? 

A.     Ernie.  I  don't  know  hun  by  his  full  name. 

Q.     He  was  not  part  of  your  gang? 

A.     No,  he  was  not.  He  was  the  walking  boss. 

Q.     Was  he  from  Marine  Terminals? 

A.    Yes,  he  was. 

Q.  And  he  has  the  authority  to  tell  you  to  move 
the  beam,  is  that  correct?  A.     That  is  right. 

Mr.  Taylor:  To  which  we  object  as  being  the 
conclusion  of  the  witness  as  to  whether  or  not  he 
knows. 

The  Witness:  Pardon?  You'll  have  to  make  it 
louder. 
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Mr.  Taylor:    I  am  objecting,  your  Honor,  it  calls 
for  the  conclusion  of  the  witness. 
(Question  read.) 

The  Witness:    Ernie  had  authority. 

Mr.  Taylor:  Just  a  minute,  Mr.  Witness.  Until 
there  is  a  ruling  made 

The  Court:  You  will  have  an  opportunity  to 
cross  examine  [88]  him.  I  will  allow  it.  The  objec- 
tion will  be  overruled.  If  he  knows,  he  may  answer. 

Mr.  Gerhardt:  Q.  Did  you  have  any  discussions 
either  with  the  gaffer  or  the  gang  boss,  or  with  your 
walking  boss,  with  respect  to  safety  conditions  in 
that  Number  1  hold?  A.     Yes,  I  did. 

Q.  What  did  you — what  discussion  did  you 
have? 

A.  That  was  from  the  first  day  on.  It  is  unsafe 
to  work,  and  we  were  not  going  in  unsafe  condi- 
tions when  we  were  working  that  ship. 

Q.  You  had  that  discussion  with  both  Ernie,  the 
walking  boss,  and  your  gang  boss? 

A.     That  is  right. 

Q.  Are  both  of  those  men  over  you,  that  is, 
superior  to  you?  A.     That  is  right. 

Q.  Was  any  work  done  with  respect  to  moving 
cargo  so  far  as  safety  conditions  were  concerned? 

A.    Yes. 

Q.     What  was  that? 

A.     We  were  removing  drmns  from  the  coaming. 

Q.    What  deck? 

A.  Just  before  we  were  down  in  the  lower  hold. 
That  was  in  the  lower  'tween  deck. 
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Q.  What  was  the  reason  you  were  moving  tha' 
cargo  ? 

A.  That  cargo  was  removed  because  it  was  un 
safe,  when  we  were  [89]  taking  the  hatches  oi 
going  into  the  lower  hold. 

Q.     Who  permitted  that  to  be  donef 

A.    Well,  Ernie  permitted  it  to  be  done. 

Q.     How  long  did  that  take? 

A.  Oh,  I  am  not  positive,  I  think  it  had  taken 
the  rest  of  the  day  before.  We  went  in  the  lower 
hold  the  next  day. 

Q.  Was  that  done  before  the  accident,  this  re- 
moval of  the  drums  away  from  the  side  of  the 
hatch,  the  lower  'tween  deck? 

A.  No,  I  think  it  was  the  day  before  we  went 
dow^n  into  the  lower  hold.  I  think  we  had  started 
to  open  up,  if  I  recall — if  I  am  not  mistaken — those 
runs,  those  drums  run — .  I  really  told  Ernie,  my-| 
self,  Ray  Irvine  and  Smitty — the  three  of  us  had 
told  Ernie  to — well,  we  told  the  gaffer  and  then 
Ernie — that  it  was  unsafe  to  work  down  in  the 
lower  hold,  that  those  drums  were  no  more  than  a 
foot  from  the  lower  hold,  but  they  were  about  three 
tiers  high. 

The  Court:  Q.  Was  that  the  day  of  the  ac- 
cident ? 

A.     That  was  the  day  before  the  accident. 

Mr.  Gerhardt:  Q.  When  did  you  have  the  dis- 
cussion with  your  gang  boss  and  your  walking  boss 
with  reference  to  the  removal  of  the  Number  2 
strong  back  in  the  lower  'tween  deck  at  Number  1  ? 
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A.     That  was  the  day  of  the  accident. 

Q.     How  long  before  the  accident? 

A.  It  was  that  morning,  just  after  we  had  taken 
the  hatches  [90]  off.  I  recall  now.  After  we  had 
removed  the  hatches  and  taken  the  beam  out,  then  I 
inspected  the  strong  backs  to  see  that  they  were 
locked  before  we  went  down  into  the  lower  hold. 

Q.  That  is  when  you  found  the  Number  2  strong 
back  was  not  locked?  A.     That  is  right. 

Q.     And  that  the  latch  was  missing? 

A.     That  is  right. 

Q.  Mr.  Randolph,  I  refer  you  to  Plaintiff's  Ex- 
hibit 6,  v/hich  is  a  photograph  of  a  strong  back  with 
a  locking  device  at  one  end.  In  exhibit  6,  that  is  in 
the  unlocked  or  open  position,  is  that  right? 

A.    Yes. 

Q.     In  Exhibit  7  it  is  in  a  locked  position? 

A.     That  is  right. 

Q.  Does  that  latch  have  anything  to  do  with  the 
way  the  strong  back  fits  into  the  slot  on  the  side 
of  the  hatch  ?  The  slot  I  am  referring  to  is  shown  on 
Plaintiff's  Exhibit  9. 

A.  Yes.  When  that  beam  is  lowered  down,  then 
this  lock  is  turned  over  and  fits  into  it;  that  is, 
provided  there  is  play,  if  there  was  play  on  the 
latch — if  there  was  any  play  in  the  strong  back, 
the  strong  back  has  to  sit  just  right  for  those  locks 
to  lock.  Otherwise  they  won't  lock. 

The  Court:  Just  a  minute.  The  reporter  must 
get  everything  down.  If  you  will  talk  a  little  more 
slowly  and  clearly  [91]  it  will  be  helpful  to  him. 
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Mr.  Gerhardt:  Q.  Does  that  lock  serve  the  pur- 
pose of  preventing  the  beam  from  being  raised  back 
up  or  from  being  lowered  further  into  the  slot? 

A.     That  prevents  the  beam  from  coming  out. 

Q.  Is  the  beam  held  in  place  with  the  slot  it- 
self? A.    No,  the  slot  was  not  in  place. 

Q.    Assuming  it  was  lowered  in  place 

A.  Not  if  this  is  locked.  If  it  is  lowered  into  the 
slot,  and  this  lock  is  not  on,  that  beam  wouldn't  stay 
in  place.  What  I  mean,  this  lock  here  would  hold 
it  when  it  comes  down  into  the  lock. 

Q.  What  you  are  referring  to  is  Plaintiff's  Ex- 
hibit 6,  which  shows  a  strong  back  in  place  with 
the  latch  open  or  unlocked,  is  that  right? 

A.     That  is  right. 

Q.  That  strong  back  is  remaining  in  place  across 
the  hatch?  A.     That  is  right. 

Q.  It  is  remaining  there  because  it  is  held  in 
place  by  the  slot?  A.     That  is  right. 

Q.     Is  that  right?  A.     That  is  right. 

Q.  When  the  latch  or  safety  device  is  placed  in 
the  closed  position,  as  it  is  in  Exhibit  7,  that  pre- 
vents the  strong  back  [92]  from  being  raised  back 
up  out  of  the  slot,  is  that  correct? 

Mr.  Taylor:    That  is  a  leading  question. 

Mr.  Gerhardt:  I  beg  your  pardon,  your  Honor; 
I  am  sorry.  That  is  a  leading  question.  I  will  ask 
the  question  directly  of  the  witness. 

The  Court:  It  may  go  out.  The  objection  is  sus- 
tained. 

Mr.  Gerhardt :    Q.    When  the  latch  is  in  a  locked 
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position,  what  is  the  action  with  respect  to  whether 
the  strong  back  can  or  can  not  be  lifted  back  up 
out  of  the  slot? 

A.  When  the  strong  back  is  locked  into  position, 
into  two  slots,  then  it  is  secured.  The  beam  can't  be 
pulled  out,  unless  it  is  busted  and  the  locks  are 
broke,  forced  open. 

Q.  In  this  particular  case  you  found  at  least  at 
one  end  of  the  strong  back  the  latch  or  safety  de- 
vice was  missing?  A.     That  is  right. 

Q.  Mr.  Randolph,  I  show  you  Plaintiff's  Ex- 
hibit 10,  which  is  a  photograph  that  was  taken  a 
couple  of  hours  or  a  few  hours  after  the  accident 
occurred  on  January  30,  1952,  and  I  will  ask  you 
if  you  can  state  to  the  Court  where,  in  what  hold, 
these  drums  that  you  see  in  the  photograph  with 
white  tops  are  located. 

A.     That  is  in  the  after  part  of  Number  1  hatch. 

Q.  Are  you  sure?  Are  you  sure  that  is  the  after 
part? 

A.  That  is  the  after  part,  because  this  is  the  row 
of  drums  and  this  is  cargo  up  here. 

Q.  I  call  your  attention  to  the  fact  that  this  is 
the  lower  [93]  hold,  is  that  right? 

A.     That  is  right. 

Q.    And  this  is  the  lower  'tween  deck. 

A.     That  is  right. 

Mr.  Gerhardt:  Let  us  mark  these.  With  the 
Court's  permission  and  Counsel's,  I  will  mark  R-1, 
Plaintiff's  Exhibit  10  for  the  low^er  hold  w^here  the 
drums  are  located. 
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Mr.  Taylor:  He  said  the  after  portion  of  the 
lower  hold. 

Mr.  Gerhardt :  That  is  what  he  said,  counsel.  We 
will  straighten  that  out  in  a  minute,  I  hope.  I  think 
you  will  stipulate,  Counsel,  that  is  the  forward  end 
of  the  hold.  At  least,  you  agreed  this  morning  it 
was. 

Mr.  Taylor:  That  was  my  understanding  from 
what  I  was  told. 

Mr.  Gerhardt :  Let  us  clarify  it  through  the  wit- 
ness. 

Q.  R-2  represents  the  'tween  deck  space,  lower 
'tween  deck  space?  A.     That  is  right. 

Q.  Now,  11-3  of  the  upper  'tween  deck  or  shelter 
deck  space?  A.     That  is  right. 

Q.  What  portion  of  the  hold  did  the  accident 
occur  ?  A.    It  happened  in  the  after  part. 

Q.     Are  you  positive  of  that,  Mr.  Randolph? 

A.  I'm  almost  positive  of  it,  because  the  ship 
was  facing — on  the  dock  it  would  be  facing  this 
way  (indicating).  [94] 

The  Court:  Develop  whatever  the  fact  may  be 
on  the  chart. 

Mr.  Gerhardt:  Q.  Mr.  Randolph,  I  have  shown 
you  Plaintiff's  Exhibit  Number  2.  You  have  told 
me  that  Number  1  strong  back  was  removed.  With 
the  bow  at  this  end,  that  would  be  the  forward  or 
after  part? 

A.     That  is  the  forward  end  of  the  ship. 

Q.     The  forward  end  of  the  ship? 

A.     That  is  right. 
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Q.  Mr.  Randolph,  was  there  any  cargo  on  the 
hatch  proper  in  Number  1  lower  'tween  deck? 

A.     Yes. 

Q.     Or  was  it  in  the  wings? 

A.  The  cargo  was  in  the  forward  end.  There 
was  no  cargo  in  the  forward  end  of  the  lower  hold. 
The  cargo  was  in  the  after  end. 

Q.     Of  the  lower  hold?  A.     That  is  right. 

Q.  I  am  referring  to  Plaintiff's  Exhibit  18,  the 
Pacific  Coast  Marine  Safety  Code.  Are  you  familiar 
with  that  code? 

A.  They  never  did  issue — I  never  did  receive  a 
book  like  that.  I  have  my  own  book  at  home,  that 
safety  code. 

Q.     That  safety  code?  A.    Yes. 

Q.    Issued  to  you  by  whom? 

A.     Issued  to  us  by  the  longshoremen. 

Q.    By  the  union?  [95] 

A.     Pardon  ? 

Q.     By  your  union?  A.     Yes,  correct. 

Q.  When  you  stated  that  you  made  the  request, 
Mr.  Randolph,  to  remove  this  strong  back,  would 
that  have  involved  removing  the  beams,  too? 

A.  That  would  have  involved  moving  that  whole 
section  out. 

Q.     This  whole  second  section? 

A.     That  is  right. 

Q.  Referring  to  Plaintiff's  Exhibit  Number  2, 
about  how  long  a  period  of  time  would  that  have 
taken?        A.     To  remove  that  section? 

Q.    Yes. 
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A.  Oh,  a  matter  of  ten  or  fifteen  minutes  to 
take  it  out. 

Q.  You  mean  both  the  hatch  boards  and  the 
strong  back? 

A.     And  the  strong  backs,  yes. 

Q.  Where  were  you  at  the  time  the  accident 
occurred  ? 

A.  I  had  gone  into  the  lower  hold,  but  there 
were  four  men  in  the  lower  hold  who  were  going 
to  work  at  that  time.  So  I  was  going  up  on  deck, 
and  just  as  I  got  up  on  deck,  that  is  when  the 
accident  occurred. 

Q.     What  did  you  see? 

A.  When  I  looked  down  in  the  lower  hold  I 
actually  saw  just  a  whole  lot  of  dust  and  dirt,  and 
I  headed  right  down  into  the  dust  and  dirt,  because 
I  knew  somebody  was  hurt.  I  heard  a  [96]  lot  of 
hollering,  "Somebody  is  hurt,  somebody  is  hurt". 

Q.     What  did  you  find  when  you  got  there? 

A.  When  I  got  in  the  lower  hold  I  found  Wil- 
liams laying  across  the  beam. 

Q.     Across  which  beam? 

A.     The  beam  that  struck,  the  king  beam. 

Q.  The  number  2  strong  back  from  the  lower 
'tween  deck?  A.     That  is  right. 

Q.     That  was  in  the  lower  hold? 

A.    Yes. 

Q.    Williams  was  where  ? 

A.     He  was  lying  across  the  beam. 

Q.    What  was  Williams'  condition? 
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A.  He  was  pretty  well — well,  he  was  bleeding, 
or  one  thing,  because  we  wiped  the  blood  off. 

Q.     Where?  A.     Around  his  head. 

Q.     The  forehead?  A.    Mouth. 

Q.     Mouth  and  forehead  both? 

A.     Yes,  because  I  wiped  the  blood  off,  myself. 

Q.     Then  what  happened? 

A.  Then  I  hollered  up  that  a  man  was  hurt  and 
^et  the  safety  stretcher  down  so  we  could  send  him 
ait.  He  was  badly  hurt.  I  started  to  talk  to  him, 
md  I  asked  him  how  badly  was  he  hurt,  [97]  and 
le  said  he  couldn't  move.  So  I  said,  "Where  does 
t  pain  you?"  And  that  is  when  I  felt  the  big  lump 
•ight  around  his  back,  swollen.  It  was  as  big  around 
LS  a  ball,  in  his  back. 

Q.    A  ball? 

A.  I  would  say,  from  what  I  could  feel.  Natur- 
illy,  I  didn't  pull  his  clothes  off.  He  was  paining 
00  bad  even  to  move  him. 

Q.    How  was  he  moved  from  the  hold? 

A.  How  was  he  moved  from  the  hold?  On  a 
)oard  and  net.  The  ambulance  crew — they  sent  a 
;rew  down.  Then  we  put  him  in  this  net  and  put 
lim  on  a  board  and  sent  him  out. 

Q.  Mr.  Randolph,  you  are  appearing  here  today 
mder  subpoena?  A.    Yes. 

Q.    Did  you  receive  one  or  two  subpoenas? 

A.     Two. 

Q.     One  from  each  party?  A.    Yes. 

Mr.  Gerhardt:     That  is  all. 
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By  Mr.  Taylor:  Q.  Mr.  Randalph,  you  have 
testified  that  you  worked  the  President  Polk  the 
day  before  the  accident?  A.     Yes. 

Q.  Was  Mr.  Williams  a  member  of  the  gang  the 
day  before  the  accident?  A.    Yes.  [98] 

Q.  And  you  say  that  you  boarded  the  Polk  at 
8:00  o'clock  the  day  before  the  accident? 

A.  We  were  starting  to  board.  At  that  time  it 
wasn't  exactly  8 :00  o'clock.  It  is  always  a  few  min- 
utes after  when  we  start.  They  give  us  orders  to 
work  beginning  at  8:00,  but  naturally  it  takes  a 
few  minutes  to  get  aboard  the  ship. 

Q.  But  it  was  in  that  vicinity,  are  you  sure  of 
that? 

A.     I  couldn't  say  exactly  what  time  it  was. 

Mr.  Gerhardt:  Your  Honor,  I  have  the  ship's 
log. 

Mr.  Taylor:  That  is  why  I  am  testing  his 
memory. 

The  Witness :  I  don't  have  no  watch  to  keep  the 
correct  time. 

Mr.  Taylor:  That  is  exactly  why.  I  am  testing 
his  memory. 

Q.  Would  you  say  you  went  aboard  before  9:00 
o'clock?  A.     Oh,  yes. 

Q.     That  was  the  day  before  the  accident? 

A.     That  is  right. 

Q.     Before   9:00?  A.     Before   9:00. 

Q.  And  you  worked  the  ship  all  day  the  day 
of  the  29th?  That  is  the  day  before  the  accident. 
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A.    Yes. 

Q.  And  the  next  morning  you  went  aboard  in 
le  morning,  that  is,  the  day  that  Mr.  Williams 
^as  hurt?  [99]  A.     Yes. 

Q.  I  believe  you  testified  that  you  made  no 
ispection  of  the  strong  back  the  first  day  you 
^ere  aboard  the  ship? 

A.  We  were  not  at  that  level  to  inspect  the 
trong  back. 

Q.     So  the  inspection  you  made 

A.    Was  the  day  of  the  accident. 

Q.     The  day  of  the  accident? 

A,     That  is  right. 

Q.  Do  you  recall  about  when  the  accident  hap- 
ened  ? 

A.  The  accident  happened  between  9:00  o'clock 
1  the  morning 

Q.  Could  you  come  any  closer  than  that?  Was 
-.  closer  to  9 :00  or  closer  to  10 :00  ? 

k.  I  couldn't  say  closer,  because  I  have  no 
ratch  to  tell  what  time  it  was. 

Q.  The  first  place  you  had  gone  aboard  the 
hip  on  the  morning  of  the  accident  was  to  the 
)wer  'tween  deck,  is  that  right? 

A.     The  day  before  the  accident? 

Q.    No,  the  day  of  the  accident. 

A.     The  day  of  the  accident? 

Q.    Yes. 

k.  That  is  when  we  started  to  go  to  work  in  the 
Dwer  hold.  We  started  to  uncover  in  the  lower 
;ween  deck. 
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Q.  Was  that  the  first  thing  that  you  did,  then, 
on  the  morning  of  the  accident,  was  to  go  down  into 
the  lower  hold?  A.     To  start  work.  [100] 

Q.    Yes. 

A.  I  am  not  positive,  but  I  believe  we  removed 
the  beam,  the  hatches.  I  am  not  certain.  But  I 
am  almost  sure  before  I  went  down  I  did  inspect 
the  king  beam  on  that  particular  deck. 

Q.  At  what  time  of  the  morning  did  you  inspect 
the  king  beam  that  we  have  been  talking  about  on 
the  lower  'tween  deck? 

A.  That  was  before  we  went  to  work  in  the 
lower  hold. 

Q.     What  time  of  the  morning  was  it? 

A.  The  time  of  the  morning  I  couldn't  exactly 
say  because  I  have  no  watch  to  tell  what  time  it 
was. 

Q.  Was  it  the  first  thing  you  did  that  morning 
when  you  went  to  work,  or  was  it  later  on,  Mr. 
Randolph? 

A.    You  mean  later  on  that  I  checked  the  beam? 

Q.  Yes.  I'm  now  talking  about  checking  the 
beam.  I  want  you  to  tell  me  what  time  it  was. 

A.  I  don't  know  what  time  it  was.  I  have  no 
watch  to  tell  exactly  what  time  it  was. 

Q.  With  reference  to  the  time  the  accident  hap- 
pened, how  long  was  it  before  the  accident  that  you 
made  this  inspection?  Was  it  five  minutes,  ten  min- 
utes, a  half  hour  or  an  hour? 

A.     It  was  before .  Now,  let's  see.  As  far  as 

the  time  was  concerned,  I  couldn't  say  that  because 
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:  don't  know.  It  was  before  9:00  or  10:00,  9:00  or 

.0:00  o'clock,  I  know  that. 

Q.  You  know  it  was  before  the  accident.  You 
lave  said  that.  [101] 

A.     That   is   right. 

Q.  My  question  is,  how  long  before  the  accident 
v^as  it?  A.     I  couldn't  say  the  exact  time. 

Q.  We  are  not  expecting  the  exact  time,  but 
!Ould  you  give  us  an  approximation?  Was  it  five 
ninutes,  ten  minutes,  or  more? 

A.  I  can't  say  that  because  I  wouldn't  want  to 
)ut  myself  in  a  position  to  say  something  like  this, 
hat  it  was  that  time  or  five  or  ten  minutes  before 
hat  time  I  can't  say  because  I  don't  know.  It  is 
)retty  hard  for  me  to  judge  time  back  there  in 
.952,  and  this  is  1955. 

Q.  You  were  not  in  the  lower  hold  at  the  time, 
if  the  accident? 

A.    When  the  accident  happened? 

Q.    When  the  accident  happened. 

A.  No,  I  went  down  into  the  lower  hold  but  I 
ame  back  out. 

Q.  Had  you  done  any  unloading,  then,  in  the 
ower  hold  before  the  accident? 

A.  We  did  not  discharge,  so  far  as  I  know,  any 
;argo  in  the  lower  hold.  We  w^ere  loading. 

Q.  That  is  what  I  say.  You  were  loading  in  the 
ower  hold?  A.     That  is  right. 

Q.  Did  you  yourself  have  anything  to  do  with 
he  loading  in  the  lower  hold? 

A.    Yes.  I  started  tilting  up  drums  in  the  lower 
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hold.  We  were  working  half  hour  on,  half  hour  off. 
There  are  four  men  [102]  working,  two  men  taking 
off  for  coffee  or  smoke.    I  had  started  myself,  me 
and  my  partner. 

Q.    Who  was  your  partner*? 

A.  I  don't  recall  his  name.  He  is  a  man  out  in 
the  hall.  I  don't  know  what  his  name  was. 

Q.  Did  Mr.  Williams  and  his  partner  start  at 
the  same  time  you  did? 

A.  No,  not  at  the  same  time  we  started.  They 
came  on  what  they  called  the  next  half  hour.  That 
was  prior  to  the  accident. 

Q.  This  matter  of  moving  the  drums  on  the 
lower  'tween  deck,  you  have  testified  about  that. 

A.     That  is  right. 

Q.     When  did  you  do  that? 

A.     That  was  the  first  day. 

Q.     You  did  that  the  first  day? 

A.  Yes,  we  did,  because  it  had  taken  us — oh,  it 
must  have  taken  us  from  two  and  a  half  to  three 
hours,  something  like  that.  I  have  forgotten  now. 

Q.    Where  were  those  drums  located? 

A.     They  were  located  in  the  upper  'tween  deck. 

Q.     In  the  upper  'tween  deck? 

A.  I  will  get  that  straight.  Let  me  see.  The 
lower  'tween  deck.  It  was  in  the  second  deck,  right 
in  the  'tween  deck.  That  would  be  the  lower  'tween 
deck,  and  then  the  lower  hold. 

Q.  Those  drums  that  you  are  complaining  of, 
had  you  loaded  [103]  those  drums?  A.    No. 

Q.     Or  had  they  been  loaded  in  another  port? 
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A.     They  had  been  loaded  in  another  port. 

Q.  Had  you  been  discharging  at  the  'tween  deck 
level  on  the  29th? 

A.  We  had  been  discharging  both  decks,  the 
upper  deck  and  the  lower  deck.  The  first  day  the 
upper  deck  and  then  we  opened  during  that  after- 
noon and  came  down  on  the  other  deck. 

Q.  So  we  can  get  it  straight,  the  lower  'tween 
deck  is  the  deck  where  the  drums  were  that  you 
were  complaining  of;  that  is  right,  isn't  it^ 

A  .  Yes. 

Q.  Had  you  discharged  cargo  from  ih^  lower 
'tween  deck  on  the  29th? 

A.  I  can't  recall  whether  we  had  discharged 
3argo  off  that  deck  or  not.  It  is  hard  to  say. 

Q.  Was  there  any  cargo  on  the  hatch  covers  on 
he  'tween  deck  on  the  29th? 

A  I  don't  recall  there  being  any  cargo  on  the 
latch  covers  at  all  on  either  deck. 

Q.    We  are  just  concerned  about  the  'tween  deck. 

A.  So  far  as  I  can  remember,  no.  All  the  cargo 
^as  m  the  wings,  in  the  forward  end  of  the  ship. 

Q.  Did  you  do  any  work  in  the  lower  hold  on 
le  29th?    [104] 

A.  The  first  day?  No,  we  didn't,  not  to  my 
nowledge.  I  don't  remember  going  in  the  lower 
old  the  first  day  at  all.  I  don't  remember. 

Q.  Did  you  inspect  more  than  one  beam  or 
rong  back  at  the  lower  'tween  deck  level  on  the 
ornmg  of  the  30th? 
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A.  No,  that  was  the  only  beam  that  had  to  be 
inspected. 

Q.  That  was  the  only  one  yoii  did  inspect  that 
morning,  is  that  right? 

A.  That's  right,  the  only  one  that  had  to  be 
inspected. 

Q.  And  I  believe  you  testified  that  on  the  port 
end  of  the  beam,  if  my  notes  are  correct,  there  was 
no  lock  at  all? 

A.     No,  there  was  no  lock. 

Q.     Is  that  a  fair  statement? 

A.     That  is  right. 

Q.     There  wasn't  even  a  bolt  through? 

A.     No,  there  was  not. 

Q.    That  is  on  the  port  end? 

A.  That  is  on  the  port  side,  the  side  closest  to 
the  dock. 

Q.  On  the  starboard  end  of  the  strong  back  you 
found  just  a  bolt?  A.    Just  a  bolt,  no  lock. 

Q.     It  didn't  have  that  little  locking  device? 

A.    No. 

Q.     That  was  on  the  starboard  end? 

A.     That  is  on  the  starboard  side  offshore.  [105] 

Q.  Do  these  strongbacks  have  locks,  these  little 
flanges  that  move  on  both  sides,  or  are  they  just 
on  one? 

A.  Just  one  side.  They  usually  have  one  on  each 
side,  like  if  the  ship  is  in  port,  they  have  one  on 
the  opposite  side,  one  on  this  side  and  one  on  this 
side.  They  don't  have  two  on  the  same  side. 

Q.     To  get  it  a  little  clearer,  you  have  the  strong 
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ick  in  place.  There  will  be  a  forward  side  and  an 

'ter  side. 

A.     That  is  right.  There  is  one  aft  and  one  for- 

ard. 

Q.     You  are  sure  they  are  not  both  on  the  same 

de? 

A.     I  know  they  are  not.  I  haven't  seen  any  on 

le  same  side  yet,  myself.  Could  be,  but  I  have 

3ver  seen  them. 

Q.  But  you  are  sure  that  the  ones  you  looked 
:  on  the  morning  of  the  accident,  there  was  one 
"t,  on  the  aft  side  of  the  strong  back  and  one  on 
le  forward  side  of  the  strong  back? 

A.     They  were  not  on  there. 

Q.  On  which  end?  I  did  not  mean  to  mislead 
3U.  Had  there  been  locks 

A.     There  had  been  locks,  yes. 

Q.  One  would  have  been  aft  and  one  would  have 
sen  on  the  forward  side? 

A.     That  is  right. 

Q.  I  believe  that  you  said  that  you  told  Mr. 
wanson  that  the  beam  would  not  lock? 

A.     That  is  right.  [106] 

Q.     Where  was  Swanson  at  the  time? 

A.    He  was  on  deck. 

Q.     On  the  main  deck?  A.    Yes. 

Q.  When  were  you  at  the  time  you  told  him 
lat? 

A.     I  was  over  where  the  beam  was. 

Q.  Were  you  in  the  lower  hold,  or  were  you  on 
le  'tween  deck?  A.     The  lower  'tween  deck. 
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Q.     You  were  in  the  lower  'tween  deck? 

A.     That  is  right. 

Q.     I  believe  you  said  he  did  not  reply  to  you? 

A.  Not  that  I  recall.  However,  he  might  have 
said  something.  I  don't  remember. 

Q.  You  don't  remember  hearing  him  say  any- 
thing? A.     No,  I  don't  remember. 

Q.  You  said  something  about  there  being  play 
in  the  strong  backs?  A.     Yes. 

Q.     Do  you  mean  an  end  for  end  play? 

A.     That  is  right. 

Q.     You  are  not  talking  about  sideways  play? 

A.  A  little  play  either  way.  None  of  them  fit 
tight.  If  they  fit  tight,  we  could  hardly  pull  them 
out  with  a  winch.  They  have  play  on  either  side, 
this  way,  and  then  they  have  a  [107]  play  of  fore 
and  aft. 

Q.  Assuming  that  there  was  no  lock  at  all  at 
one  end  but  there  was  a  locking  device  in  the  other 
end,  could  a  strong  back  be  removed 

A.     That  is  right. 

Q.    Even  though  one  end  was  locked? 

A.     That  is  right. 

Q.     It  takes  both  ends 

A.  You  could  pull  one  end  right  out,  even  with 
the  lock  at  one  end.  The  strong  back  would  still 
come  out. 

Q.     It  takes  a  locking  device  at  both  ends 

A.     To  hold  the  strong  back  in  place. 

Q.  And  the  little  lugs  have  to  be  in  the  notches 
at  both  ends,  is  that  correct?  A.     That  is  right. 
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Q.    As  a  longshoreman,  have  you  ever  put  in  a 
ck  in  a  strong  back? 

A.    What  do  you  mean,  have  I  ever  put  one  on 
le  strong  back? 
Q.    Yes.  A.    No,  never. 

Q.     I  mean,  assembled  a  lock  on  a  strong  back. 
A.     No. 

Q.    You  have  never  done  that?  A.     No. 

Q.  Would  it  be  part  of  your  duties  to  do  that? 
A.    No,  it  would  not. 

Q.  Just  one  final  question.  You  are  sure  that  the 
irrels  you  removed  on  the  lower  'tween  deck — 
)u  are  sure  that  was  not  done  the  morning  of  the 
^cident,  before  the  accident? 

A.  No,  I'm  not  sure  whether  we  had  done  it  the 
orning  before  the  accident  or  the  first  day  we  went 
I  work.  I  am  not  positive. 

Q.  It  is  entirely  possible  that  it  could  have 
ken  place  the  morning  of  the  accident  before  the 
?cident,  isn't  that  true? 

A.  No,  I  don't  think  it  could  have,  because  it 
ould  take  us  at  least  an  hour  or  two  hours  to  re- 
ove  the  cargo  from  around  the  hatch.  Those  drums 
ere  at  least  a  foot  from  the  hatch,  and  that  had 
I  be  moved  out  of  the  way.  There  was  quite  a  bit 
-  work  there  to  be  done. 

Q.  Well,  wasn't  that  done  the  morning  of  the 
)th? 

A.  I  am  not  positive  if  it  was  done  the  morning 
I  the  30th.  I  don't  think  so.  I  don't  think  it  was 
3ne  then.  I  think  it  was  done  the  day  before  that. 
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Mr.  Taylor:    No  further  questions,  your  Honor. 

Mr.  Gerhardt:    No  questions. 

The  Court :  We  will  recess  rnitil  10 :00  o'clock  to- 
morrow morning.  [109] 

Thursday,  June  9,  1955,  10:00  a.m. 

JAMES  RANDOLPH 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  sir?  A.    James  Randolph. 

Direct  Examination 

By  Mr.  Gerhardt:  Q.  Mr.  Randolph,  where  do 
you  reside?  A.    Where  do  I  reside? 

Q.    Yes.  A.     86  Clara  Street. 

Q.     San  Francisco?  A.     Yes,  sir. 

Q.  Are  you  any  relation  to  the  Edward  Ran- 
dolph who  testified  yesterday? 

A.     I  am  the  father. 

Q.     What  is  your  occupation? 

A.     Longshoreman. 

Q.     How  long  have  you  been  in  that  business? 

A.     Oh,  about  37  years. 

Q.  Do  you  recall  being  aboard  the  President 
Polk  on  January  30,  1952  when  an  accident  oc- 
curred to  Mr.  Williams?  A.     Yes,  sir. 

Q.     What  was  your  position  at  that  time?  [110] 

A.  Well,  I  was  working  down  in  the  hold  with 
him  at  that  time  when  the  accident  occurred. 
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Q.    What  happened? 

A.  We  was  loading  drums,  and  they  had  what 
hey  called  the  safety  bridle  bringing  the  drums  in 
n,  four  drums  in  on  this  safety  bridle. 

The  Court:  Sit  down  there  while  you  are  resting 
,nd  relax. 

The  Witness:     Thank  you. 

What  happened,  when  the  winch  driver  takes  his 
iridle  out,  something  caught  the  strong  back  and 
>ulled  it  out,  when  we  was  working  one  section. 

Q.  When  you  say  you  were  working  one  section, 
;^hat  do  you  mean? 

A.  Sometimes  you  have  three  sections  of  the 
Latch,  sometimes  four,  and  we  was  only  working 
ne  section.  That  is,  one  section  of  the  hatch  was 
aken  off,  the  rest  was  on. 

Q.  Mr.  Randolph,  referring  you  to  Plaintiff's 
exhibit  2,  this  middle  diagram  on  the  black- 
oard 

The  Court:  Before  you  examine  him  on  a  dia- 
ram,  familiarize  him  with  the  diagram. 

Mr.  Gerhardt:  I  intend  to  examine  him  only 
n  this  one  diagram,  your  Honor. 

The  Court:  Step  down.  (To  the  witness).  Are 
ou  familiar  with  that  diagram  he  is  talking  about? 

The  Witness:  If  they  are  strong  backs,  I  should 
e.  [Ill] 

Mr.  Gerhardt :  Q.  Mr.  Randolph,  this  view  look- 
Qg  down  into  Number  1  hatch  and  a  view  of  the 
Dwer  'tween  deck.  That  shows  the  forward  section 
f  the  hatch  beams  removed.  Is  that  the  condition 
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that   existed   at   the   time   you   were   down   in   the 

Number  1  lower  hold? 

A.     The  forward  section? 

Q.     The  forward  section. 

A.  We  were  working  on  the  after  section.  We 
were  working  Number  1  hatch. 

Q.     You  were  working  Number  1  hatch? 

A.     That  is  right. 

Q.  Irrespective  of  whether  it  was  fore  or  aft, 
how  many  sections  of  strong  backs  had  been  re- 
moved ?  A.     One. 

Q.     One? 

A.     To  my  knowledge,  that  is,  on  that  deck. 

Q.  How  many  strong  backs  were  still  left  in 
place,  do  you  know? 

A.  I  didn't  really  count  them.  Sometimes  it  is 
three,  four  or  five. 

Q.  In  this  particular  hatch,  Mr.  Randolph,  this 
diagram  which  has  been  stipulated  to  shows  the 
three  sections  of  hatch  boards  and  five  strong  backs. 
On  the  basis  of  that,  was  Number  2  strong  back  still 
in  place  on  the  lower  'tween  deck? 

A.    Yes,  it  had  to  be.  Worked  three  sections. 

Q.  Will  you  resume  the  stand  now,  please.  Now, 
which  strong  [112]  back  was  it  that  fell  into  the 
lower  hold? 

A.  Well,  the  strong  back  on  the  after  end  that 
the  hatches  were  on,  were  resting  on,  on  the  forward 
end. 

Q.  With  respect  to  the  number  of  the  strong 
back,  which  one  was  it?  A.     That  is  correct. 
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Q.    Which  one  was  it? 

A.     I  would  say  it  would  be  number  4. 

Q.  With  respect  to  the  end  of  the  hatch  that  you 
A^ere  working  on,  how  many  strong  backs  from  that 
?nd  had  been  removed?  A.     Only  one. 

Q.     Only  one? 

A.     We  had  only  taken  one  out. 

Q.     That  would  be  your  next  section? 

A.     That  is  right. 

Q.     Did  you  see  the  beam  fall? 

A.     I  did  not. 

Q.     Did  you  see  it  strike?  A.     I  did  not. 

Q.  When  did  you  first  see  Mr.  Williams  after 
the  accident? 

A.  After  the  strong  back  had  fell,  and  I  heard 
him  hollering.  It  missed  me  by  an  inch,  and  I  never 
even  seen  the  strong  back  coming  or  heard  any- 
thing. I  was  busy,  you  know,  getting  our  work  did. 
It  happened  that  quick.  I  didn't  see  it  happen.  I 
don't  know  w^hat  happened.  All  I  know,  the  strong 
back  come  [113]  down.  I  heard  Mr.  Williams  holler 
and  his  partner  come,  he  was  running.  So  that  was 
that. 

Q.  Where  was  Mr.  Williams  in  the  hold  at  that 
time? 

A.     Well,  he  was  working  in  the  offshore  wing. 

Q.    After  he  was  injured,  where  was  he? 

A.     He  was  laying  across  the  strongback. 

Q.     Was  he  removed  from  the  hold? 

A.  From  the  hold?  Yes,  after  the  doctors  came 
down. 
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Q.  Had  you  made  any  inspection  of  that  strong 
back  to  see  whether  it  was  locked? 

A.  No,  I  did  not.  My  son  did.  He  was  steward 
of  the  gang,  and  it  is  their  duty  to  see  that  things 
are  safe. 

Q.  Did  you  know  prior  to  the  accident  that  there 
was  a  latch  missing  from  the  strong  back? 

A.  No,  I  didn't  look  myself.  He  taken  care  of  it 
himself.  He  was  steward  of  the  gang  and  he  made 
his  report  to  the  boss  about  it. 

Q.     He  made  the  report  to  what  boss? 

A.     The  gang  foreman,  brother  Swanson. 

Q.     Was  the  work  stopped? 

A.  No,  the  work  Avas  not  stopped  until  after 
the  accident. 

Q.  After  the  accident,  how  long  did  the  work 
stop  for?  A.     What  was  that? 

Q.  How  long  was  work  stopped  after  the  ac- 
cident ? 

A.  I  would  say  it  could  be  three-quarters  of  an 
hour  or  half  [114]  an  hour.  I  couldn't  estimate 
correctly. 

Q.     Are  you  familiar  with  the  safety  rules? 

A.  Well,  yes,  I  am,  quite  a  bit  familiar  with 
them. 

Q.  Are  you  familiar  with  the  rule,  Mr.  Ran- 
dolph, that  provides  that  no  cargo  shall  be  worked 
through  a  section  of  the  hatch  unless  the  strong 
back  of  the  adjacent  section  is  bolted,  locked  or  se- 
cured ? 

A.     That  is  correct.  That  is  the  rules. 
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Q.  Are  you  familiar  with  the  one  that  provides 
hat  the  work  may  be  stopped  until  that  strong  back 
s  made  secure  or  removed? 

A.  That  is  correct.  That  is  what  we  are  sup- 
)osed  to  do. 

Q.     But  that  was  not  done?  A.     No. 

Q.  Mr.  Randolph,  I  call  your  attention  to  Plain- 
iff's  Exhibit  10,  which  is  a  photograph  taken  a  few 
LOurs  after  the  accident  on  January  30,  1952. 

A.     Yes. 

Q.  Your  son  testified  yesterday  that  R-1  marked 
he  lower  hold  where  they  were  w^orking. 

A.     That  is  right. 

Q.  R-2  marked  the  lower  'tween  deck  and  R-3 
Qarked  the  upper  'tween  deck,  is  that  right? 

A.     Yes. 

Q.  I  notice  that  there  is  a  net  stretched  across 
he  hatch  [115]  on  the  level  of  the  R-2,  which  is 
he  lower  'tween  deck.  What  is  that  net? 

A.     That  is  supposed  to  be  a  safety  net. 

Q.  Were  men  working  on  the  lower  'tween  deck 
n  this  other  section? 

A.  They  must  have  been.  I  don't  remember.  I 
Lon't  recall,  but  they  must  have  been. 

The  Court:  Raise  your  voice  so  they  can  hear 
^ou. 

The  Witness :  I  don't  remember  that,  but  I  know 
hat  is  supposed  to  be  the  safety  net  for  the  pro- 
ection  of  the  men  working  on  the  next  deck. 

Mr.  Gerhardt:  Q.  I  notice  that  there  are  no 
latch  boards  across  here,  across  the  beam  opi)osite 
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the  mark  R-2.  Was  that  where  the  second  section 

had  been  removed?  A.    What  is  that? 

Q.  The  second  section  of  hatch  board.  That  was 
the  section  that  the  strong  back  was  resting  on. 
Had  those  been  removed  after  the  accident  ? 

A.     After  the  accident. 

Q.  After  the  accident  the  second  section  was  re- 
moved ? 

A.  They  had  to  be  removed  because  if  they 
wasn't,  they  would  fall  below  to  damage  the  cargo 
or  anything  else  could  happen. 

Q.  AVith  the  arrangement  shown  in  this  photo- 
graph, was  cargo  worked  that  afternoon  after  the 
accident?  A.     After  the  accident.   [116] 

Q.    Yes.  A.     Oh  yes,  sure. 

Q.  Did  you  participate  in  any  work  of  re-setting 
the  drums  prior  to  the  accident? 

A.     That  is  correct. 

Q.    When  was  that? 

A.  Well,  to  my  knowledge  they  did  it  after  the 
accident. 

Q.     I  beg  your  pardon? 

A.  To  my  knowledge  it  was  did  after  the  ac- 
cident. 

Q.     Where  were  the  drimis  restowed? 

A.     In  the  lower  'tween  deck. 

Q.     Where  had  they  been  before  being  restowed? 

A.  They  was  up  at  the  lower  'tween  deck.  They 
were  stowed  in  the  wings. 

Q.     They  were  stowed  in  the  wings? 
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A.  That  is  correct.  The  square  of  the  hatch  was 
pen. 

Q.     For  what  reason  were  they  restowed? 

A.  Because  there  was  danger.  There  was  a  hatch 
dth  men  working  down  there.  If  the  ship  took  the 
3ast  list,  the  drums  are  liable  to  fall  right  down 
n  top  of  your  head. 

Q.     Who  issued  orders  for  that? 

A.  My  son  told  the  walking  boss  and  he  told  the 
oreman,  and  they  got  together  on  it. 

Q.     Who  was  the  walking  boss? 

A.    Ernie.   [117] 

Mr.  Gerhardt:     That  is  all. 

Cross  Examination 

By  Mr.  Taylor :  Q.  Mr.  Randolph,  you  say  that 
ou  were  down  in  the  lower  hold  when  Mr.  Wil- 
ams  was  injured?  A.     That  is  right. 

Q.     Who  else  was  down  there  that  morning? 

A.  Henry  Lewis,  my  partner,  and  a  fellow  who 
ras  working  with  him  by  the  name  of  Smitty. 

Q.     Who  w^as  your  partner? 

A.     Henry  Lewis. 

Q.  Your  son  was  not  down  in  the  hold  when  the 
ccident  happened? 

A.  No,  there  was  only  four  of  us  because  it  is 
nly  a  small  space,  and  that  is  the  way  we  work 
^hen  you  get  a  small  place  like  that,  just  four  men. 

Q.  Had  your  son  been  down  in  the  hold  before 
he  accident? 
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A.  That  is  right,  prior  to  the  accident  he  had 
been  down  there. 

Q.  How  long  prior  to  the  accident  had  your  son 
been  down  in  the  hold? 

A.  I  would  say  maybe  ten  minutes,  maybe  fif- 
teen, something  like  that. 

Q.  How  long  had  you  been  in  the  lower  hold 
before  the  accident,  Mr.  Randolph? 

A.     Before  the  accident? 

Q.    Yes.  [118] 

A.  Well,  in  general,  I  generally  go  down  in  the 
hold  when  I  start  to  work  and  I  stay  down  there. 
Lots  of  them  go  on  deck,  and  they  don't  have  to  be 
down  there,  but  generally  I  stay  down  there.  When 
we  opened  up  the  hatch  down  there  and  started  to 
work,  I  stayed  down  there  all  the  time,  even  when 
the  other  four  was  working,  the  periods  of  time 
that  they  started.  I  still  stayed  down  below. 

Q.  About  how  long  were  you  in  the  lower  hold 
before  the  accident,  in  minutes? 

A.     Well,   I  couldn't  give  no  definite  time. 

Q.     What  time  was  the  accident,  Mr.  Randolph? 

A.     I  don't  even  know  that  correct. 

Q.     Was  it  in  the  morning  or  the  afternoon? 

A.     In  the  morning. 

Q.  Was  it  shortly  after  you  began  work  in  the 
morning,  or  had  you  been  working  awhile? 

A.     Oh  yes,  I  had  been  working  awhile. 

Q.     You  had  been  working  awhile?  A.    Yes. 

Q.  How  long  had  you  been  working  in  the  lower 
hold  before  the  accident? 
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A.  Well,  I  would  say  a  half  hour,  maybe  an 
our,  maybe  an  hour  and  a  half. 

Q.    Which  one  of  those  figures  was  if? 

A.     Well,  I  couldn't  say  definitely.   [119] 

Q.  You  told  Mr.  Gerhardt  that  some  drums 
ad  been  restowed  on  the  lower  'tween  deck'? 

A.     Yes. 

Q.  When  was  that  done,  before  or  after  the  ac- 
Ldent  ? 

A.     To  my  knowledge,  it  was  after. 

Q.     It  was  done  after  the   accident? 

A.  To  my  knowledge,  according  to  my  under- 
tanding. 

Q.     Did  you  yourself  inspect  the  strong  back? 

A.     I  did  not. 

Q.  That  is  what  the  gang  steward  is  supposed 
D  do. 

Q.     You  yourself  made  no  inspection? 

A.    No,  sir. 

Q.  When  this  accident  happened  I  believe  you 
aid  that  you  did  not  see  the  strong  back  fall? 

A.     Correct.  I  did  not. 

Q.  You  do  not  know  what  caused  it  to  fall,  do 
■ou? 

A.     No.  I  couldn't  say,  because  I  didn't  see  it. 

Mr.  Taylor:  Your  Honor,  we  will  ask  that  his 
ormer  testimony  to  the  effect  that  something 
aught  the  strong  back  be  stricken  as  being  a  mere 
onclusion  of  the  witness  and  not  based  upon  any 
mowledge. 
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Mr.  Gerhardt:  I  might  clarify  one  matter  if  I 
might  ask  a  question  at  this  point. 

Q.     Did  you  see  a  sling  or  bridle  going  up? 

A.  I  seen  it  when  we  landed  the  driuns,  we  un- 
hooked the  bridle.  [120]  We  turned  our  back  to 
the  bridle  to  roll  the  drums  out  to  where  we  stow 
them,  and  the  winch  driver  takes  the  bridle  up. 
The  strong  back  came  down  and  missed  me  about 
an  inch  or  two  inches,  and  my  partner  about  the 
same. 

Mr.  Taylor:    We  will  renew  our  objection. 

The  Court:    I  will  allow  it  to  stand. 

Mr.  Taylor:  Q.  Did  you  say  that  when  you  re- 
leased the  bridle  you  turned  your  back  to  the 
bridle  ? 

A.  Sure.  We  turned  our  back  to  the  bridle  and 
rolled  the  drums  out  to  stow  them. 

Q.  You  do  not  know  of  your  own  knowledge 
whether  the  bridle  was  moved  before  the  strong 
back  fell,  do  you?  Of  your  own  knowledge? 

A.  The  bridle  was  moved  before  the  strong  back 
fell? 

The  Court:  Do  you  understand  that  question? 

The  Witness:     No,  you've  got  me  kind  of 

Mr.  Taylor:     I  will  reframe  it. 

Q.  After  you  unhooked  the  bridle,  do  I  under- 
stand that  you  turned  your  back  to  the  bridle  and 
started  rolling  the  drums  away? 

A.     That  is  right. 

Q.  And  you  do  not  know  what  happened  to  the 
l^ridle?  A.     I  do  not. 
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Q.     Of  your  own  knowledge?  A.     No.  [121] 

Q.  The  next  thing  yon  knew  was  that  a  strong 
3ack  almost  hit  you? 

A.  That  is  right,  and  a  man  was  in  the  wing 
lollering. 

Q.  Did  you  hear  anything  before  the  strong 
3ack,  as  you  say,  almost  hit  you? 

A.     No,  it  hit  so  quick,  just  like  that. 

Q.     Your  answ^er  is  you  did  not  hear  anything? 

A.     No. 

Q.  I  believe  that  you  said  you  saw  Mr.  Williams 
!ying  across  the  strong  back? 

A.  Yes,  part  of  him  was  across  the  strong  back, 
part  of  him  was  underneath.  It  was  on  his  legs. 

Q.     On  his  legs? 

A.  That  is,  his  legs  were  underneath.  I  don't 
know  whether  the  strong  back  was  on  top  of  his 
legs.  Part  of  him  was  underneath  and  part  was 
laying  across  the  strong  back  when  I  seen  him. 

Q.  Was  he  on  the  deck  floor,  that  is,  the  lower 
deck  floor? 

A.     Yes,  right  in  the  wing  of  the  ship. 

Q.  Mr.  Randolph,  do  you  know  whether  or  not 
any  of  the  hatch  boards  fell  when  the  strong  back 
came  down? 

A.  No,  I  don't  remember  any  of  them  coming 
down  at  all.  I  think  they  was — all  stayed  up  there, 
but  they  had  three  strong  backs  the  hatch  was  rest- 
ing on.  When  this  was  taken  out  they  still  had  two 
strong  backs  there  for  it  to  rest.  The  [122]  middle 
strong  back  held  them  up. 
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Q.  There  was  only  one  section  of  the  lower  hold 
that  was  open,  is  that  right? 

A.  That  is  right.  We  was  working  on  what  they 
call  one  section. 

Q.  Loads  were  coming  down  through  that  one 
section?  A.     That  is  right. 

Q.  Was  that  the  fore  section  or  the  aft  section 
of  Number  1  hatch? 

A.     To  my  knowledge  it  was  the  after  section. 

Q.     It  was  the  after  section? 

A.     That  is  right. 

Q.  Counting  the  strong  back  that  was  removed, 
strong  back  Number  1 — do  you  understand — which 
number  strong  back  was  it  that  came  down? 

A.  Well,  if  it  was  three  section — I  don't  remem- 
ber how  many  sections  in  the  hatch — if  it  was  three 
sections  I  would  say  it  was  Number  4. 

Q.  Let  me  ask  you  this:  Was  it  the  strong  back 
next  to  the  one  that  was  missing,  or  was  it  one  of 
the  other  strong  backs? 

A.  Yes,  it  was  the  one  next  to  the  one  that  was 
missing.  The  one  taken  out  was  what  we  considered 
the  blind. 

Q.    It  was  the  king  next  to  the  blind? 

A.     That  is  right. 

Q.  Did  you  examine  the  strong  back  after  the 
accident?  [123] 

A.     No,  I  didn't.  My  son  did. 

Q.  You  did  not  look  at  the  strong  back  after 
the  accident?  A.     I  did  not. 
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Q.  As  I  understand,  you  did  not  look  at  the 
rong  back  before  the  accident. 

A.     That  is  correct. 

Q.    Is  that  right? 

A.     That  is  correct. 

Q.  With  reference  to  these  drums  that  were  re- 
;owed,  Mr.  Randolph,  were  any  of  those  drums  on 
le  hatch  ports? 

A.     No,  sir,  they  were  all  in  the  wing. 

Q.     They  were  all  in  the  wings? 

A.  Yes,  sir.  As  I  recall,  they  were  about  three 
r  four  high — I  disremember — in  the  wing. 

Q.    Do  you  know  who  stowed  those  drums? 

A.    I  don't. 

Q.     Had  your  gang  stowed  them? 

A.     They  were  stowed  in  a  different  port. 

Q.     They  were  that  way  when  the  ship  arrived? 

A.     That  is  correct. 

Q.  Had  you  worked  the  ship  before — the  day 
efore  the  accident? 

A.     Well,  I  may  be  in  error  there.  Been  so  long, 

really  don't  have  it.  I  looked  in  my  book.  We 
tarted  the  ship  at  1:00  o'clock,  the  day  before. 
TVhen  I  looked  in  my  book  I  [124]  found  the  time 
)ut  down  there. 

Q.    Did  you  work  the  day  before? 

A.     That's  correct. 

Q.  Did  you  work  the  lower  hold  the  day  be- 
fore ? 

A.    No,   we   discharged   in   the    shelter   deck,   I 
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think.  I  am  not  positive,  but  we  did  some  discharg- 
ing before  we  went  down  in  the  lower  hold. 

Q.  Did  you  discharge  the  lower  'tween  deck  the 
day  before? 

A.  I  disremember.  I  think  it  was  the  upper 
'tween  deck. 

Q.  These  dnuns  that  were  restowed,  were  they 
lashed  with  ropes? 

A.     They  were  not. 

Q.    Is  that  what  you  did?  You  lashed  them? 

A.  No,  I  think  we  removed  some  of  them.  The 
ones  that  were  in  danger,  we  removed. 

Q.     And  replaced  them? 

A.     That  is  right. 

Q.     And  did  you  lash  some  of  them  down? 

A.    We  did. 

Q.  But  you  believe  that  was  done  after  the 
accident?  A.     To  my  knowledge. 

Q.  So  that  the  drums  were  in  what  you  have 
called  a  dangerous  condition  on  the  morning  prior 
to  the  accident?  A.     That  is  right. 

Mr.  Taylor:    That  is  all.  [125] 

Mr.  Gerhardt:     That  is  all. 

The  Court:  Q.  How  long  did  you  say  you  were 
engaged  in  longshoring? 

A.     About  37  years,  a  little  better. 

Q.     AVhere  did  you  start? 

A.     San  Francisco. 

Q.     Here  at  this  port?  A.     Yes,  sir. 

Q.     How  old  are  you?  A.    61. 
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ROMEO  PAQUETTE 
7as  called  as  a  witness  on  behalf  of  the  plaintiff, 
nd  being  first  duly  sworn,  testified  as  follows: 

The  Clerk:  Q.  Will  you  please  state  your  name 
0  the  Court? 

A.    My  name  is  Romeo  Paquette. 

Direct  Examination 

By  Mr.  Gerhardt:  Q.  Mr.  Paquette,  do  you  re- 
ide  in  San  Francisco? 

A.     Yes,  sir,  167  Rome  Street. 

Q.    What  is  your  present  occupation? 

A.     Longshoreman. 

Q.    How  long  have  you  been  doing  that  work  ? 

A.     33  years. 

Q.  Do  you  recall  being  aboard  the  President 
^olk  on  the  day  of  the  accident  to  Mr.  Williams? 

A.     I  do. 

Q.    What  was  your  position  at  that  time? 

A.     My  position   was   winch   driver. 

Q.     With  what  gang?  A.     116. 

Q.    You  were  employed  by  whom? 

A.  I  am  employed  by  the  Pacific  Maritime  As- 
;ociation. 

Q.  Your  immediate  employer,  though,  is  whom? 
^larine   Terminals   Corporation? 

A.  At  the  present  time  or  the  time  of  the  acci- 
lent? 

Q.    At  the  time  of  the  accident? 

A.  At  the  time  of  the  accident.  Marine  Termi- 
lals. 

Q.    What  were  your  duties  as  winch  driver? 
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A.  My  duties  is  to  hoist  the  cargo  in  and  hoist 
it  out. 

Q.     Do  you  have  any  other  duties? 

A.     No,  that  is  the  whole  requirement. 

Q.  On  that  day,  were  you  working  with  another 
man  alternating  as  winch  driver?  A.     Yes. 

Q.     Who  was  that? 

A.     Mr.  Frank  Kelberg. 

Q.  What  was  your  routine  in  alternating  or  re- 
lieving each  other? 

A.  If  we  started  the  shift  at  one  o'clock,  who- 
ever goes  on  first  stays  one  hour,  and  then  the  part- 
ner relieves  one  [127]  hour.  One  hour  we  give  the 
signals  and  one  hour  we  hoist  the  cargo. 

Q.     Who  was  on  first  that  morning? 

A.    I  believe  my  partner  was  on  first. 

Q.     He  was  on  at  the  time  of  the  accident? 

A.     I  was  on  at  the  time  of  the  accident. 

Q.  At  the  time  of  the  accident  you  were  at  the 
winch  controls?  A.     I  was. 

Q.  Where  were  you  located  with  respect  to  the 
hatch  opening? 

A.  Up  above  the  hatch  on  a  kind  of  a  platform 
they  have  built  there. 

Q.  Mr.  Paquette,  I  show  you  a  recent  photo- 
graph taken  aboard  the  President  Polk,  Plaintiff's 
Exhibit  4,  showing  the  winch  driver's  platform 
over  the  forward  end  of  the  hatch.  Is  that  the  place 
where  you  were  located? 

A.     That  is  the  place. 

Q.     Where  were  you  loading  or  discharging? 
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A.  You  mean  the  first  day  or  the  day  of  the 
iccident? 

Q.     The  day  of  the  accident. 

A.  The  day  of  the  accident  we  were  loading 
iriims. 

Q.  And  you  were  loading  drums  at  the  time  of 
:he  accident  into  which  hokH 

A.     Number  1  hold,  the  forward  part. 

Q.  Number  1  lower  hold,  the  forward  part.  How 
nany  beams  had  been  removed  from  the  lower 
tween  deck'?  [128] 

A.  From  the  lower  'tween  deck?  Just  one  beam 
ill  the  way  down. 

Q.  That  would  mean  one  section  of  hatch  boards, 
;hen?  A.     One  section  of  hatch  boards. 

Q.  And  that  left  numbers  2,  3,  4  and  5  beams 
n  place?  A.    Absolutely. 

Q.     And  two  sections  of  hatch  boards  in  place? 

A.  The  two  sections  I  can't  see  from  up  above. 
When  there  is  only  one  section  off  I  can't  see  be- 
yond that  section.  There  may  be  four  or  five  sec- 
ions  of  hatch  boards,  but  I  can't  see  it. 

Q.     Could  you  see  clear  into  the  lower  hold? 

A.     I  could  see  clearly  down  to  the  bottom. 

Q.  Tell  me  what  happened  at  the  time  of  the 
iccident. 

A.  Well,  at  the  time  of  the  accident,  I  took  in 
Pour  drums  and  the  boys  unhooked  the  sling,  and 
[  proceeded  to  come  up  with  the  hook.  Sometimes 
these  slings  fiop  back  and  forth,  and  in  the  course 
3f  a  day's  time  many  times  the  steel  heads — we  will 
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say,  for  instance,  this  is  a  strong  back. 

Q.  You  are  referring  to  the  rail  in  front  of  the 
jury  box? 

A.  Yes.  They  flop  back  and  forth.  Nothing  hap- 
pens. There  is  a  rubber  around  it.  And  this  time, 
if  the  strong  back  had  a  lock  on  it,  the  little  hook 
caught  underneath  the  strong  back. 

Q.     The  little  hook  on  what?  [129] 

A.     The  little  hook  on  top  of  that  rubber  bridle. 

Q.  This  is  the  bridle  you  were  using.  I  call 
your  attention,  Mr.  Paquette,  to  Plaintiff's  Exhibit 
3,  which  shows  a  bridle  similar  to  the  one  you  were 
using  at  the  time,  is  that  correct? 

A.    Yes,  that  is  right. 

Q.  Was  the  bridle  opposite  Number  2  strong 
back? 

A.     Wliat  do  you  mean,  opposite  Number  2? 

Q.  Did  you  actually  see  it  swing  against  Num- 
ber 2  strong  back? 

A.     It  swings  all  the  time.  Every  load  it  swings. 

Q.     Why  does  it  swing? 

A.  Why?  Because  a  lot  of  times  the  boys  don't 
steady  it.  Sometimes  the  winches  go  a  little  faster, 
sometimes  faster  than  others,  and  it  gives  a  little 
swing,  and  when  you  are  working  in  one  section, 
a  little  swing  one  foot  one  way  or  the  other,  you 
don't  have  much  space  in  there. 

Q.  Do  you  approve  of  having  just  one  section 
open? 

A.  No,  I  never  approve  of  one  section.  We  have 
to  stoop  over  to  look  to  the  botton,  and  it  is  to  our  \ 
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idvantage  to  have  two,  three  or  four  sections  open, 

f  joossible. 

Q.  Did  you  make  a  request  for  another  section 
o  be  opened? 

A.  As  far  as  making  a  request,  I  don't  remem- 
)er  that  I  did,  but  I  usually  do  every  ship.  If  it 
sn't  easy  for  us  to  load  cargo,  we  like  to  have  an 
!xtra  section  off. 

Q.    Who  would  you  make  that  request  of?  [130] 

A.  Sometimes  if  the  walking  boss  is  there,  he 
ells  us  when  we  come  on  the  ship,  "Take  one  or 
wo  sections  off."  That  day  whatever  he  said  I 
lon't  remember. 

Q.  You  follow  your  walking  boss  with  respect 
;o  what  sections  you  should  remove  when  you  first 
;ome  there?  A.     Not  all  the  time. 

Q.    But  normally? 

A.  Normally.  If  the  thing  is  safe  and  everything 
—sometimes  we  can't  take  two  sections  off.  They 
lave  cargo  on  top  of  the  hatches. 

Q.     If  it  is  unsafe,   what  do  you   do? 

A.  If  it  is  unsafe,  the  boys  underneath  is  the 
)nes  that  are  working.  Those  strong  backs  aren't 
^oing  to  hit  me  on  top  there. 

Q.  You  leave  it  up  to  the  boys  underneath  to 
request  it? 

A.    Yes.   If  they  say  remove  it,  we  remove  it. 

Q.  Referring  back  to  the  time  of  the  accident, 
Mr.  Paquette,  what  did  you  actually  see  as  you 
were  removing  the  bridle  from  the  lower  hold? 

A.    Well,  I  was  hoisting  the  bridle  up.  I  saw  it 
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catch  the  strong  back,  and  I  stopped  immediately, 
but  those  winches  are  quite  fast,  and  by  the  time 
I  stopped  it,  there  is  a  groove  where  the  strong 
back  fits  in.  Well,  the  strong  back  was  out  of  that 
groove  and  the  hook  was  still  holding  the  strong 
back.  But  due  to  the  shift — in  the  number  one 
hatch,  the  ship  is   [131]  this  way  (indicating). 

Q.  What  do  you  mean?  Do  you  mean  up  by  the 
head? 

A.  Yes,  and  if  that  ship  had  been  on  an  even 
keel,  probably  that  strong  back  would  have  gone 
right  back  into  the  slot,  but  it  got  out  of  the  slot 
and  had  a  tendency  to  move  fore  or  aft,  because  the 
ship  is  this  way  (indicating),  and  just  as  soon  as 
it  moved  a  little  bit,  it  fell  off  of  the  hook  and 
down  into  the  hold. 

Q.  When  the  ship  was  in  the  position  of  the 
President  Polk  on  this  occasion  and  being  down  by 
the  stern  and  up  by  the  head,  what  angle  does  that 
give  to  your  falls  as  you  bring  it  up  and  down  out 
of  the  lower  hold"? 

A.  The  further  we  go  down  the  hold,  the  more 
aft  the  hook  goes.  If  we  go  down  60  feet  —  of 
course,  I  am  not  a  mathematician,  but  a  mathema- 
tician could  tell  you  how  far  down  that  hook  isn't 
straight  up  and  down. 

Q.  In  view  of  that  condition,  what  is  your  pref- 
erence as  a  winch  driver  with  resj^ect  to  how  many 
sections  of  hatch  boards  shall  be  removed? 

A.     I  would  like  to  have  them  all  removed. 

Mr.  Taylor:     I  am  going  to  object  to  the  form 


Marine  Terminals  Corp.  159 

Testimony  of  Romeo  Paquette.) 

f  the  question  as  to  what  this  man's  preference  is. 

Mr.  Gerhardt:  Q.  What  is  your  practice,  Mr. 
'aquette  '^. 

A.  Our  practice  is  to  try  to  have  enough  room 
)  come  in  and  out  with  loads  without  any  obstruc- 
ons.  [132] 

Q.  Does  one  section  normally  give  you  that  on 
le  President  Polk? 

A.     Not  at  all  times. 

Q.     Did  it  on  this  occasion? 

A.  I  am  not  saying  about  the  President  Polk.  I 
m  talking  about  all  ships. 

Q.  In  other  words,  that  situation  can  exist  on 
11  ships,  is  that  true?  A.    Yes. 

Q.  What  is  your  actual  practice,  then,  generally, 
dth  reference  to  the  removal  of  more  than  one 
ection  ? 

A.  Generally,  if  nothing  is  said  and  we  are  able 
3  take  off  two  or  three  sections,  the  further  we 
an  have  the  boom  down,  the  more  we  can  see  and 
he  less  obstruction  for  us  to  come  up  with  a  load 
dthout  striking  anything. 

Q.  Mr.  Paquette,  I  refer  you  to  Plaintiff's  Ex- 
ibit  Number  10,  which  is  a  photograph  taken  that 
ame  day  but  a  few  hours  after  the  accident. 

A.    Yes. 

Q.  Will  you  examine  the  photograph?  It  has 
►reviously  been  marked  by  one  witness  with  an 
l-l  and  that  is  the  lower  hold  where  the  work  was 
>eing  done.  A.    Yes. 

Q.     Is  that  where  Williams  was  at  the  time? 
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A.     That  is  where  Williams  was.  [133] 

Q.  And  there  is  an  R-2  at  the  lower  'tween  deck 
level.  A.    Yes. 

Q.  It  appears  from  this  photograph,  and  I  want 
you  to  tell  me  whether  it  is  right  or  wrong,  that 
the  second  section  of  hatch  boards  has  been  re- 
moved. Was  that  done  after  the  accident? 

A.     That  I  don't  remember,  whether  it  was  done 
after  the  accident.  If  they  had  removed  that — if  \ 
they  had  removed  that  before  the  accident,  that 
probably  would  have  taken  out  that  strong  back. 

Q.     You  mean  the  Nimiber  2  strong  back? 

A.     The  Number  2,  the  one  that  fell  down. 

Q.  This  photograph  shows  the  Number  2  strong 
back  as  being  absent.  Where  was  that  placed?  Was 
that  hauled  up  to  the  main  deck,  do  you  rememxber, 
after  the  accident? 

A.     You  mean  the  one  that  fell  down  in  the  hold  ? 

Q.    After  the  accident. 

A.  After  the  accident  it  was  brought  up  on  top 
and  examined.  They  photographed  both  ends  of  it. 

Q.  The  strong  back  that  is  still  in  place  here 
after  the  accident,  is  that  Number  3,  this  flat  one 
here  right  opposite  R-2? 

A.     It  probably  is  Number  3. 

Q.     Did  work  continue? 

A.  I  don't  see  the  slots  for  Number  2  here.  I 
just  see  one  [134]  slot  here. 

Q.  This  photograph  has  been  taken  from  the 
edge  of  the  hatch. 

A.     That  is  not  the  full  photograph. 
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Q.  That  is  right.  This  photograph  does  not  show 
be  complete  forward  edge  of  the  hatch. 

A.  That  is  why  you  can  not  tell  which  strong 
ack  is  there  and  which  is  out.  If  we  had  a  com- 
lete  photograph  of  the  whole  hold,  we  would  know 
rhich  one  is  Number  1  and  Number  2. 

Q.  After  the  accident,  and  under  the  conditions 
hown  in  this  photograph,  did  you  continue  to  load 
rums  into  Number  1  lower  hold? 

A.  After  the  man  was  taken  care  of  and  every- 
tiing,  we  proceeded  with  the  work. 

Q.  He  was  removed  from  the  hold,  Mr.  Pa- 
uette?  A.    He  was. 

Q.  Mr.  Paquette,  how  long  does  it  take  to  re- 
love  a  section  of  hatch  boards  and  supporting 
fcrong  backs'? 

A.  Depending  on  how  many  men  goes  after  it; 
I  the  whole  gang  starts  off,  in  less  than  ten  min- 
tes  you  would  have  it  off. 

Q.  Are  you  familiar  with  the  Pacific  Coast 
lafety  rules? 

A.  I  am  not  familiar  with  all  of  them  because 
n  three  years'  time  they  have  put  in  a  lot  of  new 
ules. 

Q.     At  the  time  of  the  accident? 

A.  At  that  time  we  had  a  rule  basis,  to  work 
s  directed  by  the  bosses.  They  are  supposed  to 
now  the  safety  rules,  and  [135]  the  steward  of 
he  gang,  and  if  we  think  it  is  unsafe,  well,  we 
an  refuse  to  do  it,  but  we  can  get  fired  for  not 
oing  it. 
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Q.  When  you  say  "the  bosses",  who  do  you 
mean"? 

A.  I  mean  a  walking  boss  and  the  boss  of  the 
gang. 

Q.  Did  you  see  the  strong  back  actually  fall 
into  the  lower  hold? 

A.  I  saw  it,  certainly.  I  am  right  there.  I  am 
the  guy  who's  hoisting  it. 

Q.     Where   did   it   hit? 

A.  Where  it  came  off  of  the  bridle.  One  end 
fell  down.  The  other  end,  I  couldn't  say  where  it 
went.  It  went  into  the  sweat  boards. 

Q.    Did  it  bounce  after  that? 

A.  There  isn't  much  bounce  in  a  strong  back. 
Once  it  hits,  it  hits. 

Q.     Did  you  see  it  strike? 

A.  I  didn't  see  it  strike  Mr.  Williams.  I  didn't 
see  anybody  down  there. 

Q.  Which  end  of  the  strong  back  did  you  pull 
out  of  the  slot? 

A.    I  pulled  out  the  port  side. 

Mr.  Gerhardt:    That  is  all. 

Cross  Examination 

By  Mr.  Taylor:  Q.  Mr.  Paquette,  did  you  ob- 
serve the  strong  back  after  it  was  brought  up  on 
the  deck  after  the  accident?  A.    I  did.  [136] 

Q.  Did  you  look  at  both  ends  of  the  strong 
back? 

A.  No,  I  just  looked  at  one  end.  There  was  no 
lock  on  it,  and  that  was  sufficient  for  me  to  look  at. 
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Q.  When  you  say  there  was  no  lock  on  it,  you 
Qean  there  was  no  little  dog — there  was  no  bolt 
ir  no 

A.     There  was  no  bolt  or  no  lock. 

Q.     That  piece  of  metal  that  falls  into  the  notch. 

A.     That  is  what  they  call  the  lock. 

Q.     That  was  missing,  as  well? 

A.     That  was  missing  as  well. 

Q.  I  will  show  you  Plaintiff's  Exhibit  8,  which 
las  been  admitted  in  evidence,  and  it  has  been 
tipulated  that  this  is  an  end  of  the  strong  back 
aken  on  the  opposite  side  of  where  that  little  piece 
f  metal  is.  A.    Yes. 

Q.    But  this  one  shows  a  bolt?  A.     Yes. 

Q.  Is  that  the  condition  when  the  lock  is  in 
ilace,  the  little  metal  being  on  one  side  and  the 
olt  going  all  the  way  through  to  fasten  it? 

A.  The  bolt  goes  through.  There  is  a  nut  on 
ne  end  on  that  little  piece.  Metal  is  on  either  side, 
'hey  can  put  it  either  side.  There  is  no  specified 
ide  to  put  it  on.  Every  ship  has  different  kinds  of 
)cks. 

Q.  There  are  notches  on  both  sides  for  the  little 
og  to  fall  [137]  in?  A.    Yes. 

Q.  But  when  you  saw  it,  this  bolt  that  is  shown 
1  Plaintiff's  Exhibit  8  was  not  present? 

A.     It  was  not. 

Q.     There  was  just  the  hole  there? 

A.     That  is  all. 

Q.  On  the  other  end  did  you  make  any  observa- 
^on  as  to  what  the  condition  was? 
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A.  No,  I  didn't  make  no  observation  on  the 
other  end. 

Q.  Mr.  Paquette,  you  have  been  a  longshoreman 
for,  I  ])elieve  you  said,  33  years? 

A.    Yes,  sir. 

Q.  Do  you  know  of  your  own  knowledge  that 
when  there  is  a  lock  missing  on  one  end  it  is  im- 
possible to  lock  the  other  end,  even  though  there 
is  a  bolt,  to  a  little  dog  that  would  go  in  the  latch, 
is  that  correct? 

A.  Well,  if  there  is  one  lock  on  one  end  and 
you  have  the  lock  on  the  other  end,  it  is  not  impos- 
sible to  lock  it.  You  just  flip  it  over  to  lock  it. 

Q.  I  think  you  misunderstood  my  question. 
When  one  lock  is  missing  entirely 

A.    Yes. 

Q.    and  even  though  the  other  is  in  locking 

position A.    Yes. 

Q.    still  one  end  can  be  lifted  out  ?  [138] 

A.    Yes. 

Q.     Because  there  is  no  lock,  isn't  that  right? 

A.  It  can  be  lifted  uj),  but  if  this  accident — if 
I  had  had  the  bridle  on  the  other  end  that  was 
locked,  it  would  never  have  come  out.  But  I  had 
the  bridle  on  the  end  where  the  lock  was  not  on, 
and  it  doesn't  take  much  weight  to  lift  up  one  end, 
when  one  end  is  secured. 

Q.  Before  this  accident  happened,  did  you  know 
there  was  no  lock  on  that  one  end? 

A.     No,  I  didn't  know. 

Q.     As  I  understand  it,  on  that  particular  morn- 
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ng,  no  one  had  told  you,  giving  you  instructions 
;o  take   out  the   next   section   of   boards   and  the 
dumber  2   strong  back? 

A.  No.  If  they  did,  they  would  have  been  re- 
noved,  because  that  is  our  job,  to  do  what  we  are 
;old. 

Q.  Incidentally,  what  is  the  size  of  the  hook 
;hat  is  used  on  this  bridle  that  is  shown  in  Plain- 
iff's  diagram  3?  What  is  the  size  of  that  hook? 

A.  It  wouldn't  be  over  two  and  a  half,  three 
nches  long. 

Q.    What  is  the  width  of  the  opening? 

A.  I  wouldn't  say.  Some  of  them  have  larger 
)penings  than  others. 

Q.     Approximately. 

A.  Well,  the  wire  we  use  is  %ths  of  an  inch 
md  there  is  little  space  for  it  to  hook  on.  I  wouldn't 
f'eally  know.  I  [139]  never  took  a  rule  and  meas- 
ired  the  hook. 

Q.  But  the  wire  that  hooks  into  it  is  %ths  of  an 
nch,  something  like  that?  A.    Yes. 

Q.     That  is  diameter?  A.     Yes. 

Q.    Had  you  worked  the  ship  the  day  before? 

A.    Yes. 

Q.  But  you  had  not  worked  the  lower  hold  the 
iay  before? 

A.  I  don't  recollect  working  the  lower  hold.  We 
removed  drums. 

Q.  You  were  discharging  the  day  before,  is  that 
right?  A.     Discharging,  yes. 
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Q.  From  the  shelter  deck  to  the  'tween  deck, 
is  that  right  *?  A.     I  think  so,  yes. 

Q.  Mr.  Paquette,  I  believe  you  said  that  the 
hook  came  in  contact  with  the  port  side,  the  port 
side  of  the  strong  back. 

A.     That  is  true,  yes. 

Q.  Could  you  tell  at  that  time  whether  it  was 
the  port  side  or  the  port  end  of  the  strong  back 
that  did  not  have  a  lock*? 

A.  Well,  that  was  the  port  side  that  didn't  have 
a  lock. 

Q.     You  know  that  of  your  own  knowledge? 

A.  Yes.  Otherwise  they  wouldn't  have  came  out 
of  there. 

Q.  During  the  morning  that  you  were  working 
the  Number  1  hatch,  were  any  of  the  ship's  officers 
around?  [140] 

A.  There  probably  was  some  around,  but  I  didn't 
have  any  business  with  them,  so  I  really  wouldn't 
know.  They  are  always  around  when  there  is  a 
ship   in   port. 

Q.  On  the  day  before  the  accident,  while  you 
were  Avorking  the  winch,  were  the  ship's  officers 
there  around  the  Number  1  hatch? 

A.    I  couldn't  say  for  sure. 

Q.  Did  you  see  any  of  the  ship's  officers  down 
below  during  the  period  of  time  that  you  were 
working  the  Number  1  hatch,  either  the  day  before 
the  accident  or  the  day  of  the  accident? 

A.  I  don't  recollect  seeing  any  of  them.  They 
may  have  been  there,  but  I  had  no  dealings  with 
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them.  So  it  makes  no  difference  to  me  whether  they 
are  around  the  hatch  or  not  if  I  don't  see  them. 

Q.     You  didn't  pay  particular  attention? 

A.    No.  If  I  had  business  with  them  I  would 
know. 

Mr.  Taylor:     That  is  all,  thank  you. 

Redirect  Examination 
By  Mr.  Gerhardt:     Q.     Mr.  Paquette,  Mr.  Tay- 
lor has  referred  you  to  Plaintiff's  Exhibit  8  show- 
ing a  typical  strong  back.  A.     Yes. 

Q.     Is  there  a  lip  on  the  upper  top  side  of  that 
strong  back? 

A.     There  is  a  lip  on  both  sides. 

Q.  Do  you  know  which  part  of  the  upper  or 
he  lower  side  of  the  strong  back  was  contacted  by 
the  bridle?  [141] 

A.     Yes,  sir,  I  believe  it  was  the  bottom. 
Q.     You  believe  it  was  the  bottom^ 
A.     Yes. 

Q.     Do  you  know  what  part  of  the  bridle  actually 
contacted  the  strong  back? 
A.     It  was  the  top  edge  of  the  hook. 
Q.     The  top  edge  of  the  hook?  A.     Yes. 

Mr.  Gerhardt:     That  is  all. 
Mr.  Taylor:    Just  one  or  two  questions. 

Recross  Examination 
By  Mr.  Taylor:    Q.    Of  your  own  knowledge  as 
longshoreman,  is  it  the  duty  of  the  longshoreman 


168        American  President  Lines,  Ltd.,  vs. 

(Testimony  of  Romeo  Paqiiette.) 

to  furnish  the  locks  that  go  on  the  strong  backs  *? 

A.    Not  that  I  know  of. 

Q.  Is  that  the  ship's  responsibility  to  furnish 
a  strong  back  with  a  lock? 

A.  A  strong  back  is  the  ship's  equipment.  It 
must  be  the  ship's  responsibility. 

Mr.  Gerhardt :  We  have  stipulated  this  was  miss- 
ing and  the  ship  was  unseaworthy  in  that  regard. 

The  Court:     Proceed. 

Mr.  Taylor:  Q.  Have  you  as  a  longshoreman 
ever  put  a  lock  on  a  strong  back?  A.    No. 

Q.     You  have  never  replaced  one  yourself? 

A.  No.  There  are  some  kinds  of  ships  with 
longshoremen,  they  [142]  request  a  bolt.  Some  ships 
have  a  hole  right  through  and  they  put  the  bolt 
in.  When  the  bolt  is  missing,  they  ask  the  mate 
for  the  bolt  and  the  longshoreman  puts  it  in  there. 
That  is  the  only  operation  the  longshoreman  does 
on  the  lock,  but  he  doesn't  install  the  lock. 

Q.  That  is  on  a  different  type  of  strong  back, 
isn't   it? 

A.     Yes,  that  is  a  different  type. 

Q.  The  strong  back  that  was  involved  on  the 
President  Polk  was  the  kind  where  the  lock  comes 
installed,  that  is,  the  locking  device  comes  installed 
in  the  strong  back,  isn't  that  correct? 

A.  Well,  it  probably  was  put  there  after  they 
built  the  ship.  Years  ago  they  didn't  have  any  locks 
on  strong  backs. 

Q.    But  this  is  a  part  of  the  strong  back? 

A.    Yes. 
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(Recess.) 

FRED  KELLBERG 

ms  called  as  a  witness  on  behalf  of  the  plaintiff, 
md  being  first  duly  sworn,  testified  as  follows : 

The  Clerk :  Q.  Will  you  please  state  your  name 
o  the  Court,  sir? 

A.     Fred  Kellberg. 

The  Court:  You  talk  louder  than  that  at  the 
mterfront,  don't  you?  [143] 

The  Witness:     Yes,  I  do,  your  Honor. 

The  Court:  It  will  help  the  reporter  and  the 
-ttomeys  on  both  sides  if  you  will  raise  your  voice. 

Direct  Examination 

By  Mr.  Gerhardt:  Q.  Where  do  you  live,  Mr. 
Cellberg  ? 

A.     2427  31st  Avenue,  San  Francisco. 

Q.    What  is  your  occupation? 

A.     Longshoreman. 

Q.  How  long  have  you  been  engaged  in  that 
•ccupation?  A.    About  33  years. 

The  Court:     Q.     This  port? 

A.    Yes,  sir. 

Q.    All  of  those  years?  A.    Yes,  sir. 

Mr.  Gerhardt:  Q.  Were  you  aboard  the  Presi- 
Lent  Polk  on  January  30th,  1952  when  an  injury 
ccurred  to  Mr.  Williams  ?  A.     I  was. 

Q.    What  was  your  position  at  that  time? 

A.  At  that  particular  hour,  I  was  the  hatch 
ender. 
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Q.  You  were  sent  aboard  by  Marine  Terminals 
as  part  of  a  gang?  A.    Yes,  sir. 

Q.    What  gang?  A.    116. 

Q.  And  did  you  alternate  with  Mr.  Paquette  as 
hatch  tender  and  winch  driver?  [144] 

A.    Yes. 

Q.  At  the  time  of  the  accident  you  were  occu- 
pying the  position,  you  stated,  of  hatch  tender? 

A.     That  is  right. 

Q.  What  are  the  duties  of  a  hatch  tender,  Mr. 
Kellberg? 

A.  Well,  on  an  American  ship  you  stay  at  the 
railing  and  give  the  winch  driver  the  sign  to  go 
up  or  down  on  the  stuff,  because  he  can't  see  the 
dock.  That  is  all  I  have  to  do  on  an  American  ship. 

Q.     The  President  Polk  is  an  American  ship? 

A.     That  is  right. 

Q.  Are  you  familiar  with  the  Pacific  Coast  Ma- 
rine Safety  Code  and  Rules  in  existence  at  that 
time?  A.     I  think  so. 

Q.  On  the  day  of  the  accident,  January  30,  1952, 
did  you  go  to  work  as  winch  driver  when  you  first 
aboard  the  ship  that  morning?  A.    Yes. 

Q.  Did  you  have  any  discussion  with  the  walk- 
ing boss,  Mr.  Bleile,  regarding  the  removal  of  a 
strong  back  in  the  lower  'tween  decks? 

A.    No,  sir. 

Q.  Were  you  present  when  any  discussion  with 
him  took  place? 

A.  No,  not  as  I  can  recall.  I  didn't  hear  any- 
thing. 
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Q.  Did  you  actually  see  the  accident,  Mr.  Kell- 
berg?  [145]  A.     No,  I  did  not. 

Q.    Where  were  you  at  that  timel 

A.    At  the  railing. 

Q.    What  called  your  attention  to  the  accident? 

A.  Well,  in  an  accident,  lots  of  commotion,  and 
I  hear  the  crash,  naturally,  and  so  I  looked  down 
the  hatch  and  I  see  a  strong  back  laying  down  the 
lower  hold  there.  The  first  thing  I  did,  I  run  back 
to  the  railing  and  told  the  men  on  the  deck  to  get 
the  stretcher,  because  that  is  all  that  was  necessary. 

Q.    Did  you  see  Mr.  Williams? 

A.     No,  I  didn't  see  Mr.  Williams. 

Q.    Did  you  go  down  into  the  hold? 

A.  No,  I  got  no  business  down  there.  They  won't 
let  me. 

Q.  Was  Mr.  Williams  removed  from  the  hold 
by  stretcher?  A.    Yes. 

Q.  Later  that  day  did  you  continue  to  work  in 
the  hold?  A.     That  is  right. 

Q.  Was  any  change  made  in  the  hatch  boards 
or  beams  in  lower  Number  2  hold  as  far  as  the 
removal  of  boards? 

A.  The  first  thing,  we  took  the  strong  back  on 
deck. 

Q.     Did  you  open  any  more  of  the  hatches? 

A.  I  don't  recall  that  we  did  because  there  was 
another  gang  working  there.  The  way  the  top  of 
those  hatches  are,  there  was  no  hatches  removed  so 
far  as  I  can  recall.  [146] 
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Q.  You  do  not  know  whether  there  was  or  was 
nof?  A.     No,  I  can't  recall. 

Mr.  Gerhardt:     That  is  all. 

Cross  Examination 

By  Mr.  Taylor:  Q.  Mr.  Kellberg,  you  say  that 
there  was  another  gang  on  one  of  the  other  decks? 

A.    Yes. 

Q.     Was  that  the  'tween  deck? 

A.     The  lowest  'tween  deck. 

Q.  There  was  a  gang  working  the  lower  'tween 
deck?  A.     So  far  as  I  recall,  there  was. 

Q.  There  had  to  be  strong  backs  in  place  at  the 
lower  'tween  deck  so  that  those  individuals  would 
have  a  place  to  stand,  is  that  right? 

A.     That  is  right. 

Q.  I  believe  that  you  said  that  the  strong  back 
was  hauled  to  the  deck?  A.    Yes. 

Q.  Did  you  examine  the  strong  back  after  it 
arrived  at  the  deck? 

A.  Well,  I  recall  I  looked  at  the  one  end  of 
the  strong  back  and  there  wasn't  a  safety  lock  at 
the  end  I  looked  at. 

Q.  The  end  you  looked  at  had  no  safety  device 
at  all?  A.    No. 

Q.     Is  that  right?   [147] 

A.     That  is  right. 

Q.  Is  that  the  first  time  you  became  aware  of 
the  fact  that  there  was  no  safety  device  on  that 
particular  strong  back? 

A.     Yes,  sir,  that  is  right. 
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Q.  Of  course,  you  being  at  the  railing,  you 
wouldn't  see  down  into  the  hold  at  the  time  of  the 
iccident  ? 

A.     No,  sir,  I  didn't  see  the  accident. 

Q.  Of  your  own  knowledge,  you  do  not  know 
vhat  caused  the  accident '^  A.     No,  sir. 

Q.  Mr.  Kellberg,  what  is  the  purpose  of  a  lock 
m  a  strong  back? 

A.  Well,  it  is  called  a  safety  lock.  It  simply 
neans  when  that  lock  is  in  place  the  strong  back 
s  safe. 

Q.  Does  that  mean  it  can  not  be  lifted  out  of 
ts  slot?  A.     That  is  right. 

Q.  So  that  the  lock  in  position  prevents  the 
?trong  back  from  coming  out?  A.    Yes. 

Q.  As  I  understand  your  testimony,  Mr.  Kell- 
berg, you  do  not  recall  whether  or  not  after  this 
strong  back,  the  one  that  fell,  was  removed  to  the 
ieck,  you  do  not  recall  whether  or  not  the  hatch 
Doards  were  taken  off  that  section? 

A.    No,  I  can't  remember  that,  no. 

Q.  Do  you  recall  whether  or  not  there  was  any 
3argo  on  top  [148]  of  the  hatch  boards  on  the  sec- 
tion that  was  right  next  to  the  section  that  was 
Dpen?  Do  you  understand  my  question? 

A.  Yes,  I  do,  but  I  guess  there  couldn't  be  no 
cargo.  If  there  had  been,  I  guess  that  would  fall 
iown  too.  If  there  had  been  cargo.  Maybe  there 
was.  When  the  two  sections  are  on  I  can't  say,  I 
can't  see  from  on  top  what  really  is  underneath 
there. 


174        Ame7^ican  President  Lines,  Ltd.,  vs. 

(Testimony  of  Fred  Kellberg.) 

Q.  To  the  best  of  your  recollection,  how  many 
sections  were  removed,  how  many  were  off  at  the 
time  of  the  accident?  A.     One  section. 

Q.     Just  one  section?  A.    Yes. 

Q.  Do  you  recall  what  the  situation  was  with 
regard  to  the  section  which  was  right  next  to  the 
section  that  was  removed  before  the  accident? 

A.  Well,  the  strong  back  was  off  and  hatch  was 
on,  naturally.  There  was  nothing  else  I  could  see. 

Q.    Was  that  where  the  men  were  working? 

A.    Yes. 

Q.  Where  the  men  were  working  before  the  ac- 
cident? A.     That  is  right. 

Q.     That  is  the  gang  on  the  lower  'tween  deck. 

A.    Yes,  on  the  after  end. 

Mr.  Taylor:     That  is  all. 

Redirect  Examination 

By  Mr.  Gerhardt:  Q.  Mr.  Kellberg,  if  Number 
2  strong  back  is  a  king  beam,  and  if  that  is  removed, 
do  you  have  to  remove  the  next  section  of  hatch 
boards?  A.    Well,  oh,  sure. 

Q.    Do  you  have  to  take  off  the  next  section? 

A.    Absolutely. 

Q.  Let  me  refer  you  to  Plaintiff's  Exhibit  Num- 
ber 10,  which  is  a  photograph  taken  a  few  hours 
after  the  accident  on  the  same  day,  January  30, 
1952,  and  on  which  the  mark  R-2  designates  the 
lower  'tween  deck  level.  A.    Yes. 

Q.  I  show  you  what  has  been  testified  to  by  one 
witness  as  a  safety  net  stretched  across  the  end  of 
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one  section  of  hatch  boards,  and  I  show  you  there 
is  the  foot  of  a  man  at  the  top  there.  A.    Yes. 

Q.    What  is  the  purpose  of  that  safety  net? 
A.     Well,  just  for  the  man  that  is  working  right 
there,  so  they  don't  go  down  to  the  lower  hold. 

Q.    Work  continued,  did  it  not,  on  the  after  sec- 
tion of  the  hatch  in  the  lower  'tween  deck? 
A.     So  far  as  I  can  recall,  it  did,  yes. 
Q.    You  were  asked  on  the  cross  examination, 
Mr.  Kellberg,  and  you  testified  that  when  the  safety 
latch  was  in  place,  it  meant  to  you  that  the  beam 
was  safe.  What  does  it  mean  to  you   [150]   when 
the  safety  latch  is  not  in  place  or  not  locked? 
A.     It  means  it  is  imsafe. 
Mr.  Gerhardt:     That  is  all. 
The  Court:     Is  that  all  from  this  witness? 
Mr.  Taylor:     ISTo,  one  more  question  about  this 
net,  if  the  Court  please. 

Recross  Examination 

By  Mr.  Taylor:  Q.  Showing  you  Plaintiff's  Ex- 
hibit 10,  being  a  photograph,  you  have  pointed  out 
a  net  which  is  at  the  lower  'tween  deck  level 

A.    Yes. 

Q.  Do  you  know  of  your  own  knowledge  when 
that  net  was  put  in  place,  that  is,  in  the  location 
where  it  is  on  the  lower  'tween  deck  level? 

A.  No,  I  do  not,  because  that  is  always  put  up 
by  the  other  men,  you  see.  I  wasn't  working  with 
them.  They  had  to  be  safe  there.  Our  gang  was 
working  down  here. 
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Q.  This  is  another  question.  Do  you  know  whe- 
ther or  not  at  the  time  of  the  accident  there  was 
a  safety  net  at  a  location  more  forward  than  the 
location  as  shown  there? 

A.     I  wouldn't  know  that. 

Q.     You  wouldn't  know  one  way  or  the  other? 

A.     No,  sir. 

Q.  But  it  is  the  practice  of  longshoremen  to 
work  on  one  side  of  the  net?  [151]  A.    Yes. 

Q.  In  this  particular  picture,  this  man  is  shown 
with  his  foot  on  one  of  the  hatch  board  sections. 
Do  you  know  if  that  section  he  is  working  is  to  the 
aft  of  the  ship  or  the  fore  part  of  the  ship? 

A.  It  is  to  the  aft  of  the  ship.  Here  is  where  we 
was  working. 

Q.  You  are  indicating  where  the  numbers  are 
in  the  lower  hold? 

A.     That  must  be  the  bow  end  of  the  ship. 

Q.     I  am  asking  you. 

A.    Yes,  that  is  the  way  the  picture  looks  to  me. 

Q.  This  particular  hatch  has  three  sections,  is 
that  right?  A.    Yes. 

Mr,  Taylor:     No  further  questions. 

Mr.  Gerhardt:  Q.  Mr.  Kellberg,  when  men  are 
working  on  hatch  boards,  and  a  section  of  a  hatch 
is  open  to  a  deck  below,  is  it  the  practice  to  put  up 
a  safety  net  across  the  end  of  the  hatch  boards? 

A.     Yes,  it  is  at  all  times. 

Mr.  Gerhardt:     That  is  all.   [152] 
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REUBEN  SWANSON 

vas  called  as  a  witness  on  behalf  of  the  Plaintiff, 
md  being  first  duly  sworn,  testified  as  follows: 

The  Clerk:  Q.  Please  state  your  name  to  the 
^ourt,  sir.  A.    Reuben  Swanson. 

Direct  Examination 

By  Mr.  Gerhardt:  Q.  Where  do  you  live,  Mr. 
Swanson?  A.     2527  28th  Avenue. 

Q.    What  is  your  occupation? 

A.     Longshoreman. 

Q.  How  long  have  you  been  engaged  in  that 
vork?  A.     Oh,  about  35  years. 

Q.    Are  you  still  doing  that  work,  Mr.  Swanson? 

A.     No. 

Q.    Are  you  retired  now?  A.    I  am  retired. 

Q.  On  January  30th,  1952,  were  you  aboard  the 
President  Polk  at  the  time  an  accident  occurred  to 
S/Lt.  Williams? 

A.  I  was  not.  I  was  on  the  dock  at  the  time  the 
iccident  occurred. 

Q.  Were  you  a  part  of  the  gang  number  116 
iboard  the  ship  at  that  time? 

A.     I  didn't  get 

Q.    Were  you  a  part  of  the  gang  number  116? 

A.     16,  you  mean. 

Q.    Yes.  A.    Yes,  sir.  [153] 

Q.    Were  you  a  part  of  that  gang? 

A.    Yes. 

Q.    Were  you  employed  by  Marine  Terminals? 

A.    Yes. 
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Q.  On  the  morning  of  the  accident,  Mr.  Swan- 
son,  what  position  did  you  occupy  with  the  gang? 

A.    As  a  gang  boss. 

Q.    As  the  gang  boss?  A.    Yes. 

Q.    Who  was  your  immediate  superior? 

A.     Ernie  Bleile,  I  think  it  is. 

Q.     The  walking  boss? 

A.    Walking  boss,  yes. 

Q.  At  the  time  of  the  accident  you  were  actually 
there,  did  you  say,  on  the  dock? 

A.    I  was  on  the  dock  at  the  time  it  happened. 

Q.  That  morning  prior  to  the  accident  did  you 
know  there  was  a  safety  latch  missing  on  Number  2 
strong  back  on  the  lower  Number  1  'tween  deck? 

A.  Yes,  my  steward  told  me  that  the  lock  was 
missing. 

Q.     That  is,  the  gang  steward? 

A.     The  gang  steward. 

Q.    Was  that  Mr.  Edward  Randolph? 

A.    Edward  Randolph. 

Q.     He  told  you  what?  [154] 

A.  He  told  me  that  there  was  a  lock  missing  on 
a  strong  back  down  below. 

Q.     In  the  lower  'tween  deck? 

A.    In  the  lower  'tween  deck. 

Q.    What  did  you  do  about  that? 

A.  Well,  I  couldn't  do  nothing  about  it  because 
I  couldn't  take  it  on  myself  to  tell  the  boys  to  take 
the  section  off. 

Q.    Isn't  that  part  of  your  duties? 

A.    My  duty  would  be,  I  guess,  to  go  to  the  walk- 
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ing  boss  first  and  tell  him  about  it  and  for  Mm  to 

decide. 

Q.    Did  you  go  to  the  walking  boss? 

A.     I  did  not. 

Q.     You  did  not  go  to  him?  A.     No. 

Q.     Why  not? 

Mr.  Taylor:  Just  a  minute.  I  think  that  is  ar- 
gumentative. It  is  his  own  witness. 

The  Court:  The  objection  will  be  overruled.  You 
may  answer. 

Mr.  Gerhardt:  Q.  Why  didn't  you  go  to  your 
walking  boss  about  this  condition? 

A.    Why  I  didn't  go? 

Q.    Yes. 

A.  Well,  I  don't  know.  I  know  it  was  unsafe  to 
work  there. 

Q.     You  did  know  that?  [155] 

A.  The  boys,  they  was  told  to  go  down  the  lower 
hold  that  morning.  They  went  down,  and  they  didn't 
say  nothing  until  a  few  minutes  afterwards. 

Q.     Who  told  them  to  go  down  there? 

A.  Well,  I  told  them  to  go  down  to  the  lower 
hold  and  start  to  work. 

Q.  What  do  you  mean,  they  didn't  say  anything 
until  a  few  minutes  afterwards  ?  Did  they  say  some- 
thing to  you?  A.    Afterwards,  yes. 

Q.    You  do  not  mean  after  the  accident? 

A.     No,  no,  before  the  accident. 

Q.  Did  you  discuss  that  with  Mr.  Bleile,  the 
walking  boss  ? 
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A.  I  did  not  because  the  boys  had  told  him  al- 
ready, as  the  steward  had  told  me. 

Mr.  Taylor:  Just  a  minute.  I  will  ask  that  that 
go  out  as  being  hearsay. 

The  Court:    The  objection  is  sustained. 

Mr.  Taylor :    I  ask  that  it  be  stricken. 

The  Court:  It  may  go  out.  Develop  the  facts, 
whatever  they  may  be. 

Mr.  Gerhardt:  If  your  Honor  please,  I  think 
that  is  pertinent  as  to  the  reason  why  he  did  not 
report  it,  even  though  it  is  hearsay.  I  do  not  offer 
it  for  proof  that  two  of  the  other  men  told  him.  I 
offer  it  for  the  purpose  of  showing  the  reason  he 
has  given  as  to  why  he  had  not  reported  [156]  it 
to  the  walking  boss. 

The  Court:  The  Court  has  ruled.  You  may  de- 
velop the  facts,  whatever  they  may  be. 

Mr.  Gerhardt:  Q.  Did  you  make  any  examina- 
tion of  this  Number  2  strong  back  yourself,  Mr. 
Swanson  ? 

A.  I  wasn't  down  in  the  morning  when  we 
turned  to  at  eight  o'clock.  I  didn't  go  down  into  the 
hold.  They  were  all  in  the  square  of  the  hatch.  The 
boys  knew  what  to  do,  so  I  told  them  to  go  down 
there  and  start  to  load  drums.  So  there  was  no  dis- 
cussion to  be  made,  just  to  tell  them  to  go  down 
there. 

Q.     To  lower  drums  into  the  lower  hold^ 

A.    Yes. 

Q.    How  long  after  that  was  it  caUed  to  your  at- 
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ention  as  gang  boss  that  this  latch  was  missing  on 

dumber  2  strong  back? 

A.  Well,  that  was  just  a  few  minutes  after  that 
hey  went  down  that  Randolph  told  me  there  was  a 
ack  missing. 

Q.  Did  you  make  any  report  to  have  the  strong 
►ack  removed?  A.    I  did  not. 

Q.    And  why  not? 

A.  Because  there  was  a  gang  working  in  the 
ifter  endj  and  that  gang  had  refused  to  work  on  one 
ection.  So  they  wanted  the  two  sections  to  work, 
o  we  had  only  one  section  to  work. 

Q.  So  you  left  the  beam  in  place  in  order  to 
)ermit  the  other  gang  to  work  on  the  after  section, 
s  that  right?  A.    Yes,  sir.  [157] 

Q.  Even  though  you  knew  it  was  unsafe  at  the 
ime  for  the  men  below?  A.    Yes. 

Mr.  Taylor:    That  is  argumentative,  your  Honor. 

The  Court:  He  may  answer.  What  is  the  an- 
iwer?  Did  you  answer  that  yes? 

The  Witness :  Your  Honor,  I  don't  understand  it 
ight  now. 

The  Court:     Develop  the  facts. 

Mr.  Gerhardt:  Q.  At  the  time  you  permitted 
;he  Number  2  strong  back  to  remain  in  place 

A.    Yes. 

Q.    Was  it  in  an  unsafe  or  safe  condition? 

A.     It  was  unsafe. 

Q.  What  are  your  duties  as  gang  boss,  Mr. 
Swanson? 

A.    Well,  to  get  orders  where  to  work,  where  to 
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go  in  the  morning  or  whenever  you  start,  and  he 
tells  me  what  to  do  or  where  to  place  the  cargo, 
and  I  tell  them  where  to  place  it. 

Q.     What  are  your  duties  as  to  safety? 

A.    My  duties  for  safety  *? 

Q.     Of  the  men. 

A.     To  look  that  everything  is  safe  for  the  men. 

Q.  Are  you  familiar  with  the  Marine  Safety 
Code  that  was  in  effect  at  that  time? 

A.     Well,  I  guess  I  am.  [158] 

Q.  And  with  the  various  rules  about  stopping 
work  if  there  is  any  unsafe  condition? 

A.    Yes. 

Mr.  Gerhardt:    That  is  all. 

Cross  Examination 

By  Mr.  Taylor :  Q.  Mr.  Swanson,  what  time  did 
you  go  aboard  the  Polk  on  the  day  of  the  accident? 

A.     Eight  o'clock. 

Q.    Approximately  when  was  the  accident  itself? 

A.  Well,  I  should  say  about  9:30  or  a  little  bet- 
ter. Around  25  minutes  of  ten. 

Q.  Had  you  been  down  in  the  lower  hold  at  all 
that  morning?  A.     Not  that  morning,  no. 

Q.  Had  you  been  down  in  the  lower  hold  the 
morning  before?  A.     No. 

Q.  Was  there  any  restowage  of  cargo  on  the 
lower  'tween  deck  on  the  day  of  the  accident? 

A.     No,  no  restowing  of  cargo. 

Q.  Do  you  know  anything  about  a  complaint 
having  been  made  that  there  were  drums  at  the 
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lower  'tween  deck  level  which  were  too  close  to  the 

coaming  ?  A.    Yes. 

Q.     Do  you  recall  that  incident?  A.    Yes. 

Q.    When  did  that  take  place?  [159] 

A.  Well,  they  talked  about  it  the  first  day,  but 
there  was  nothing  done  about  it.  They  talked  about 
it.  The  gang  steward  said  those  drums  are  unsafe. 

Q.  You  mean  a  complaint  was  made  the  first 
day?  A.    Yes. 

Q.  The  drums  at  the  lower  'tween  deck  level 
were  unsafe?  A.     That  is  what  they  said. 

Q.     Were  those  drums  restowed? 

A.    No,  we  never  restowed  them. 

Q.     They  were  never  restowed? 

A.    No,  we  took  them  out. 

Q.    When  were  they  taken  out? 

A.     They  were  taken  out  the  second  day. 

Q.    Were  they  taken  out  before  the  accident? 

A.    Yes. 

Q.     The  morning  before  the  accident? 
A.    Yes. 

Q.    And  they  were  later  put  back? 

A.     No,  I  didn't  put  them  back. 

Q.  So  far  as  taking  them  out  is  concerned,  how 
long  did  it  take  to  remove  these  drmns  about  which 
the  complaint  has  been  made? 

A.     How  long  did  it  take  to  take  them  out? 

Q.    Yes. 

A.  It  took  about  an  hour  with  the  hatches  and 
all.  [160] 
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Q.  Was  that  the  first  thing  which  was  done  on 
the  morning  Mr.  Williams  was  hurt? 

A.  I  don't  recall  now  if  we  had  taken  up  any 
drums  at  all  that  morning.  I  don't  recall  that.  But 
the  boys — they  made  a  complaint  about  the  driuns, 
and  at  the  time  the  walking  boss  was  alongside  the 
hatch,  and  then,  of  course,  I  think  the  gang  steward 
talked  to  him  about — .  Of  course,  all  of  them  was 
talking  to  him  as  far  as  that  goes,  telling  him  that 
was  unsafe.  So  Ernie  said,  "Take  them  out." 

Q.  They  were  talking  about  the  drums  that  were 
along  the  coaming  on  the  lower  'tween  deck? 

A.    Yes. 

Q.  And  that  is  the  only  complaint  they  made, 
so  far  as  you  know,  at  that  time?  A.    Yes. 

Q.  So  you  took  about  an  hour  to  take  them  out. 
Do  you  remember  about  what  time  it  was  when  you 
had  completely  finished  that  job?  The  job  of  tak- 
ing out  these  drums? 

A.     Taking  off  the  hatches? 

Q.    Yes. 

A.    Well,  it  was  about  an  hour. 

Q.    What  time  did  you  finish? 

A.     Well,  say  it  was  about  9 :30. 

Q.  And  then  it  was  after  that  that  Mr.  Williams 
went  out  into  the  lower  hold,  is  that  right?  [161] 

A.  Well,  the  four  of  them  went  down  there  after 
we  had  taken  the  hatches  off.  The  four  of  them 
went  down  and  started  work. 

Q.    Do    you   know   who    those   four   were,    the 
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rst  four  that  went  down  into  the  lower  hold  on  the 

lorning  of  the  accident? 

A.  No,  I  don't  remember  that,  but  I  guess  you 
now  that  we  worked  a  half  hour  on  and  a  half 
our  off  when  it  is  in  the  square  of  the  hatch,  be- 
ause  there  isn't  room  enough  for  eight  men.  So  I 
tiink  Lewis  and  I  don't — Irvin,  a  fellow  by  the 
ame  of  Irvin — he  is  now  deceased — and  the  other 
wo  I  don't  remember. 

Q.     They  were  the  first  four  to  go  down? 

A.  I  think  they  were  the  first  ones  to  go  down 
bat  first  half  hour. 

Q.  Was  Mr.  Williams  in  the  first  group  that 
rent  down  in  the  first  half  hour? 

A.     I  don't  think  so. 

Q.  Was  Mr.  Randolph  in  the  first  four  that 
^ent  down? 

A.     No,  he  wasn't.  He  was  in  the  second  four. 

Q.    He  was  in  the  second  four?  A.    Yes. 

Q.  And  it  is  your  recollection  Mr.  Williams  was 
1  the  second  four? 

A.     In  the  second  half  hour. 

Q.    Yes,  the  second  group  of  four  to  go  down? 

A.    Yes.  [162] 

Q.  How  long  after  Mr.  Williams  went  down  was 
t  that  Mr.  Williams  was  hurt? 

A.  Well,  now,  you  see,  I  wasn't  on  the  deck 
^hen  this  here  happened,  but,  as  I  said,  it  happened 
round,  well,  somewhere  around  twenty-five  to  ten 
r  something  like  that.  That  is  the  time  I  would  set. 

Q.     You  have  told  me,  you  have  testified  here 
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that  the  steward  told  you  that  one  of  the  locks  was 

missing.  A.    Yes. 

Q.    Who  was  that  man?  Who  was  the  steward? 

A.     Eddie  Randolph. 

Q.    Eddie  Randolph?  A.    Yes. 

Q.    When  did  he  tell  you  that? 

A.  Well,  it  was  just  a  little  after  they  had  gone 
down  into  the  hold  that  morning. 

Q.     How  long  before  the  accident  was  it? 

A.  Well,  this  here  was  about  a  quarter  past 
eight,  just  after  they  had  started  to  work. 

Q.     That  he  told  you  this?  A.    Yes. 

Q.  Did  he  tell  you  this  before  you  stowed  these 
barrels  on  the  lower  'tween  deck? 

A.  The  hatches  was  open.  That  section  of  the 
hatches  was  open  when  we  came  there  that  morn- 
ing. So  when  the  boys  went  [163]  down,  I  heard 
them  talk  about  the  safety  lock  missing,  and  that 
was  Randolph,  Eddie  Randolph  told  that. 

Q.    Was  that  before  or  after  the  barrels 

A.     That  was  before  the  barrels  were  taken  out. 

Q.  It  was  some  time  before  the  barrels  were 
taken  out?  A.    Yes. 

Q.  Now,  this  gang  that  you  have  mentioned  that 
was  working  the  after  end,  they  were  on  the  lower 
'tween  deck,  is  that  right?  A.    Yes,  sir. 

Q.  How  much  of  the  lower  'tween  deck  were 
they  using  in  their  work?  Were  they  using  the  two 
sections  that  were  left? 

A.    Well,  they  were  landing  on  the  after  section. 

Q.    Yes. 
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A.  That  was  where  they  was  working,  you  might 
say.  They  were  landing  a  load  on  the  after  section, 
but  the  middle  section,  there  was  all  kinds  of  lum- 
ber and  things  like  that  laying  on  that  section  in 
the  after  part  of  the  middle  section. 

Q.     The  after  part  of  the  middle  section  had 

A.  The  boys,  you  know,  when  they  are  work- 
ing, taking  cargo  out  and  so  on,  if  they  have  any 
loose  dunnage  and  so  on,  they  generally  have  some 
slings  there  ready,  and  they  throw  the  dunnage  on 
the  slings  ready  to  take  it  out. 

Q.     Was  there  a  safety  net  there  ? 

A.  That  I  couldn't  recall.  I  don't  remember  if 
there  was  or  [164]  not. 

Q.  That  is,  before  the  accident  you  do  not  re- 
call whether  there  was  a  safety  net  there  or  not? 

A.  You  see,  all  that  stuff  laying  on  the  hatches 
and  so  on,  many  times  they  don't  bother  putting 
up  the  safety  net.  There  is  all  kinds  of  lumber 
laying  there,  but  it  is  supposed  to  be  there,  of 
course. 

Q.  After  the  accident,  was  a  safety  net  rigged 
up?  A.     That  I  don't  remember,  either. 

Q.    You  do  not  recall?  A.    No. 

Q.  We  have  a  picture  here.  Plaintiff's  Exhibit 
Number  10,  which  shows  a  safety  net  on  the  lower 
'tween  deck,  does  it  not? 

A.     Yes,  it  shows. 

Q.  Do  you  know  when  that  safety  net  was  put 
in  that  position? 

A.    I  don't  recall  it,  I  don't  recall  it,  because 
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after  we  got  the  strong  back  up  on  deck  and  so 
on  and  took  all  the  pictures,  and  everybody  was 
around  there,  I  didn't  watch  down  in  the  hold  and 
so  on  and  so  forth. 

Q.     You  don't  know  when  this  picture  was  taken? 

A.    No,  I  don't. 

Q.    Did  you  examine  the  strong  back  that  fell, 
after  it  fell? 

A.     On  deck,  yes.  I  watched  it  on  deck  when  I 
came  up. 

Q.     What  was  the  condition? 

A.    Well,  there  was  no  lock  on  the  port  side,  just 
the  hole,  [165]  that  is  all. 

Q.     Not  even  a  bolt  through,  is  that  right? 

A.     No  bolt  or  nothing. 

Q.    What  was  the  condition  of  the  other  end? 

A.     I  really  don't  recall  that,  neither,  I  really 
don't. 

Q.    You  just  took  at  look  at  one  end  and  saw 
there  was  no  locking  device  at  all? 

A.    If  I'm  not  mistaken,  I  think  there  was  a  lock 
there. 

Q.    You  mean  on  the  other  end? 

A.     On  the  other  end,  yes. 

Q.    You  told  us  in  your  testimony  this  morning 
that  a  strong  back  without  a  lock  was  unsafe? 

A.    Yes. 

Q.    Why  is  it  unsafe? 

A.    Well,  because  if  you  hit  it  with  a  load  or  a 
sling  going  up,  and  you  have  some  speed  to  it,  it 
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don't  take  much  to  take  that  strong  back  off  at 

one  end. 

Q.  If  there  is  no  lock,  there  is  nothing  to  hold 
the  strong  back  in  the  cleat  or  slot,  is  that  right  *? 

A.    Yes. 

Q.  And  without  a  lock,  it  can  be  moved  out  of 
the  slot,  is  that  right "? 

A.     It  could  be  easily  done,  yes. 

Q.  Just  one  more  question.  Mr.  Swanson,  on 
the  morning  of  the  accident,  before  the  accident,  did 
you  see  any  ship's  [166]  officers  around  the  Number 
1  hatch? 

A.  I  don't  recall  that  at  all.  I  don't  even  know 
any  of  the  officers  on  board  there.  I  don't  remem- 
ber seeing  anyone  on  board. 

Q.  Do  you  remember  seeing  any  ship's  officers 
or  men  below  the  decks  on  the  day  of  the  accident  % 

A.     No,  I  did  not. 

Q.     How  about  the  day  before? 

A.  I  was  there  then,  but  I  didn't  see  none  of  the 
officers.  Maybe  I  seen  them,  but  I  didn't  know  them. 

Mr.  Taylor :    That  is  all. 

Mr.  Gerhardt:     That  is  all. 

(Witness  excused.) 

CHARLES  M.  HAID,  JR. 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:  Q.  Please  state  your  name  to  the 
Court.  A.    Charles  M.  Haid,  Jr. 
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Direct  Examination 

By  Mr.  Gerhardt:  Q.  Mr.  Haid,  what  is  your 
address  1 

A.  At  the  present  time  1650  Russ  Building,  San 
Francisco. 

Q.    What  is  your  profession? 

A.     I  am  an  attorney. 

Q.  You  are  licensed  to  practice  in  the  State  of 
California  ? 

A.     Since  1941  and  at  the  present  time. 

Q.  During  1952,  with  what  firm  were  you  work- 
ing? [167] 

A.  I  was  a  member  of  the  firm  of  Treadwell 
and  Laughlin,  having  offices  in  the  Mills  Tower. 

Q.  Did  you  handle  a  case  that  had  been  filed  in 
the  State  Court  named  Robert  Williams  versus  the 
American  President  Lines,  Ltd.?  A.     I  did. 

Q.  Was  a  settlement  of  that  case  made,  Mr. 
Haid?  A.     There  was. 

Q.  I  will  show  you  Plaintiff's  Exhibit  Number 
19  and  ask  you  what  that  is. 

A.  This  is  the  release  that  I  jDrepared  in  con- 
nection with  the  settlement  of  the  Williams  case 
against  American  President  Lines  and  presented  it 
to  his  attorneys  at  the  time,  and  secured  Mr.  Wil- 
liams' signature  and  that  of  Mr.  MacMurray,  one 
of  Mr.  Williams'  attorneys. 

Q.  Did  you  obtain  this  in  exchange  for  certain 
funds? 

A.  Yes,  I  procured  from  American  President 
Lines  a  check  in  the  amount  of  $62,500. 
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Q.     I  will  show  you  Plaintiff's  Exhibit  20. 

A.  This  is  the  check  that  I  exchanged  with  Mr. 
Williams  and  his  attorneys  for  the  release. 

Q.  Mr.  Haid,  preparatory  to  obtaining  the  re- 
lease and  settlement,  did  you  conduct  any  negotia- 
tions with  the  attorneys  for  Mr.  Williams'? 

A.    Very  extensive  negotiations.  [168] 

Q.  Will  you  please  tell  us  the  nature  of  those 
negotiations  and  the  extent  of  the  same  and  the 
factors — first  of  all,  please  state  the  extent  and  na- 
ture of  the  negotiations. 

A.  Commencing  perhaps  late  in  November,  1952 
or  early  in  December,  1952,  the  case  against  Ameri- 
can President  Lines  being  at  issue,  having  a  trial 
date  in  the  Superior  Court,  as  in  the  usual  in- 
stance, the  attorneys  for  the  plaintiff  and  the  de- 
fendant do  have  discussions,  and  we  did  in  this 
case  concerning  the  matter  of  the  trial  or  settle- 
ment. Those  negotiations  and  conferences  between 
Mr.  MacMurray  and  Mr.  Andersen  on  behalf  of 
Mr.  Williams  and  myself  on  behalf  of  American 
President  Lines  went  on,  I  would  say,  for  about  two 
months  anyway,  discussing  the  facts  of  the  case 
from  both  sides,  the  nature  of  the  injuries  re- 
ceived, the  problems  of  legal  liability,  and  the  de- 
mand made  by  Mr.  Williams'  attorneys  in  respect 
to  settlement. 

Q.    What  were  those  demands'? 

A.  The  initial  demand  in  respect  to  a  settlement 
that  I  received  was  in  the  amount  of  $90,000.  We 
negotiated  at  great  length,   Mr.  MacMurray,  Mr. 
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Andersen  and  myself,   and  I  was  able  to   secure 
successive  reductions  in  that  demand  down  to  a 
stated  absolute  flat  minimum  of  $75,000  or  trial. 

Q.  Did  you  have  any  further  negotiations  after 
that? 

A.  Yes,  I  did.  I  would  say  late  in  December  and 
early  in  January,  we  continued  our  negotiations 
after  I  received  that  [169]  stated  flat  minimum  of 
$75,000,  and  I  was  eventually  able  to  secure  further 
reductions  in  the  demand,  although  I  had  been  told 
time  and  again  that  the  stated  flat  minimum  was 
not  going  to  be — anything  below  that  was  not  going 
to  be  recommended  to  Mr.  Williams  by  Mr.  Mac- 
Murray  or  Mr.  Andersen.  Notwithstanding  that 
fact,  I  was  able  to  secure  further  reductions,  and 
eventually  we  arrived  at  the  settlement  that  was 
achieved  of  $62,500. 

Q.  What  factors,  insofar  as  the  injuries  to  Mr. 
Williams  were  concerned,  were  taken  into  consid- 
eration by  you  in  that  settlement  figure? 

Mr.  Taylor:  Your  Honor,  I  do  not  know  that 
that  is  pertinent  insofar  as  this  witness  is  con- 
cerned. This  man  is  not  a  medical  man.  That  is,  I 
assume  he  does  not  have  a  medical  degree  along 
with  his  law  degree.  But  it  would  seem  to  me  any 
information  he  had  about  injuries  would  be  hear- 
say compiled  upon  hearsay,  and  it  would  not  be 
proper  for  him  to  express  an  opinion  as  to  the 
medical  picture  of  this  man.  I  think  the  doctors 
can  do  that. 

Mr.  Gerhardt:     Q.     Let  me  ask  you  this,  Mr. 
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Haid:   Did  you  receive   a  report  of  the  medical 

findings?  A.    I  did. 

Q.  And  of  the  treatment  that  had  been  given 
to  Mr.  Williams?  A.     I  did. 

Q.     And  that  was  a  report  of  whom?  [170] 

A.  Dr.  Rodney  Yoell,  who  was  the  doctor  who 
treated  Mr.  Williams  on  behalf  of  the  compensa- 
tion carrier  for  Marine  Terminals,  and  who  also 
was  chief  surgeon  for  American  President  Lines, 
oddly  enough. 

Q.  What  factors  other  than  the  medical  data, 
which  we  shall  obtain  through  a  doctor  later  on,  did 
you  take  into  consideration  in  entering  into  this 
settlement  at  $62,500? 

A.  Well,  I  was,  of  course,  greatly  concerned 
with  the  medical  situation  in  that  it  pointed  out 
to  my  mind  a  rather  substantial  wage  loss  during 
the  time  that  Mr.  Williams  was  incapacitated,  and 
was  going  to  continue  for  a  number  of  months,  per- 
haps six  or  more  after  the  time  when  we  first  began 
settlement  negotiations. 

Q.  Let  me  interrupt  you  just  a  moment,  Mr. 
Haid.  Approximately  how  many  months  did  you 
consider  he  would  be  out  of  work? 

A.    Eighteen  months. 

Q.  And  you  computed  that  at  about  how  much 
per  month  ?  A.     About  $400  per  month. 

Q.     Proceed,  please. 

A.  In  addition  to  the  actual  wage  lost,  as  I  said, 
during  the  period  of  Mr.  Williams'  incapacity, 
there  was  the  further  problem  of  estimated  wage 
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loss  in  the  future  because  of  the  nature  and  extent 
of  his  disabilities.  Then  in  addition  thereto,  I  was 
concerned  with  the  rather  substantial  compensation 
payments  that  had  been  made.  [171] 

Q.  Do  you  recall  about  how  much  that  compen- 
sation lien  was? 

A.  To  my  best  recollection,  it  was  around,  very 
close  to  $2,000,  give  or  take  $100.  In  addition,  there 
were  the  medical  bills  and  expenses  which  had  been 
run  up  over  the  period  of  time  that  Mr.  Williams 
had  been  treated. 

Q.  Approximately  what  did  those  special  dam- 
ages total? 

A.  My  best  recollection  of  it  at  this  time  is  that 
it  was  very  close  to  $10,000,  somewhere  between 
$9,000  and  $10,000.  Oh,  just  the  medical  bills? 

Q.     No,  the  entire 

A.  The  entire  special  damages,  to  my  recollec- 
tion, is  between  $9,000  and  $10,000,  just  through 
the  period  of  time  that  Mr.  Williams  was  going  to 
be  incapacitated,  and  that,  of  course,  took  no  ac- 
count of  his  future  wage  loss,  general  incapacity 
and  things  of  that  nature. 

Q.  During  that  period  of  time,  did  you  ever 
have  an  opportunity  to  personally  observe  Mr.  Wil- 
liams? A.    Yes,  I  did. 

Q.     Under  what  circumstances? 

A.  I  took  his  deposition  in  my  office.  I  believe 
it  was  sometime  during  the  fall  of  1952,  and  I  had 
a  very  good  opportunity  to  observe  him  at  that  time. 

Q.    What  was  his  appearance  at  that  time? 
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A.  Mr.  Williams  appeared  to  me  at  that  time  to 
be  in  pain  over  the  injuries  that  he  had  received. 
When  he  came  into  the  [172]  office,  he  was  using 
either  one  or  two  canes  at  the  time — probably  one — 
and  he  had  to  use  a  pillow  on  the  chair  on  which 
he  was  sitting,  and  at  various  times  during  the 
course  of  the  deposition,  which  didn't  take  more 
than  perhaps,  oh,  maybe  an  hour  or  hour  and  a 
half;  but  he  had  to  get  up  and  move  around.  We 
had  to  stop  the  deposition  from  time  to  time  so 
that  he  could  exercise  himself  in  various  ways  to 
relieve  the  pain  which  he  stated  was  present  in  his 
back  and  in  his  hip. 

He  also  appeared  to  be  in  a  very  nervous  condi- 
tion and  somewhat  irritable,  too. 

In  general,  he  appeared  to  me  to  have  received 
a  very  serious  injury  at  the  time  he  stated  he  did, 
and  he  was  still  suffering  pretty  much  from  the 
effects  of  it. 

Q.     You  took  his  testimony  at  the  time,  did  you? 

A.    Yes,  I  did. 

Q.    By  deposition?  A.    Yes. 

Q.  Was  the  deposition  used  in  your  determina- 
tion of  an  ultimate  settlement  of  this  matter? 

A.     Oh,  yes,  it  was. 

Q.  And  that  was  the  deposition  that  was  taken 
October  7,  1952?  A.    Yes. 

Q.  Did  you  have  an  opportunity  to  observe  Mrs. 
Williams  at  any  time  during  this  period?  [173] 

A.  I  did.  Mrs.  Williams  accompanied  Mr.  Wil- 
liams to  the  taking  of  the  deposition,  and  was  pres- 
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ent  at  the  time.  I  agreed  to  her  presence  in  the 
room  while  the  deposition  was  being  taken  because 
of  the  representations  of  Mr.  MacMurray,  who  said 
that  it  would  probably  be  a  good  thing  if  Mrs.  Wil- 
liams were  there  to  help  keep  Mr.  Williams  calmed 
down. 

Q.    Was  she  present  all  during  the  deposition^ 

A.     She  was. 

Q.  Did  you  have  an  opportunity  to  observe  her 
during  the  absence  at  any  time  of  Mr.  Williams? 

Mr.  Taylor:  Your  Honor,  I  am  going  to  object 
to  any  observations  of  Mrs.  Williams  as  being  in- 
competent, irrelevant  and  inmiaterial  as  to  Mr.  Wil- 
liams, if  your  Honor  please,  which  is  the  subject 
matter  of  this  interrogation. 

The  Court:    Objection  sustained. 

Mr.  Gerhardt:  Q.  Did  you  have  any  discussion 
with  Mrs.  Williams  with  respect  to  the  physical 
condition  or  result  of  the  injuries  to  Mr.  Williams? 

A.     I  did. 

Q.  Mr.  Haid,  up  to  January,  1953,  approxi- 
mately how  many  personal  injury  cases,  if  you  can 
estimate  it,  had  you  defended? 

A.  Well,  that  is  pretty  hard  to  answer,  Mr.  Ger- 
hardt. I  will  try  to  do  my  best  on  it,  though.  When 
I  first  started  to  break  in,  in  1941,  I  was  there  with 
Treadwell  and  Laughlin  for  about  a  year  until  I 
went  into  the  Army,  and  I  was  actively  [174]  en- 
gaged most  of  my  time  in  the  personal  injury  field. 
After  I  came  out  of  the  Army  in  1946,  from  then 
on  up  to  the  time  of,  say,  January,  1953 — that  is 
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even  years — I  had  the  sole  responsibility  in  the 
ffice  for  the  handling  of  all  personal  injury  claims 
,gainst  American  President  Lines.  It  is  hard  to 
ay,  but  I  would  say  that  during  those  seven  years, 
•h,  there  must  have  been  hundreds. 

The  Court:  We  won't  be  able  to  get  through 
vith  this  witness,  so  we  will  take  an  adjournment 
mtil  2:00. 

(Adjournment  taken  until  2:00  p.m.)  [175] 

Direct  Examination — (Continued) 

By  Mr.  Gerhardt:  Q.  Mr.  Haid,  in  the  ban- 
ning of  the  defense  of  these  injury  cases,  do  you 
^ive  any  consideration  to  awards  at  the  time  for 
udgments  in  other  cases? 

A.  Oh,  very  much  so,  Mr.  Grerhardt.  That  is  one 
)f  the  most  important  things  that  the  defense  or 
;he  plaintiff's  attorneys  is  concerned  with,  how  the 
juries  and  the  judges  alone  have  been  dealing  with 
iamage  cases,  personal  injuries.  As  a  matter  of 
'act,  there  has  been  a  constant  increase  in  jury 
iwards  and  awards  by  a  Court  sitting  alone. 

Q.  Did  you  take  into  consideration  any  such 
factors  during  the  negotiations  for  settlement  of  the 
Williams  case? 

A.  Yes,  Mr.  Gerhardt,  I  did.  As  a  matter  of 
Pact,  there  were  several  cases  just  about  that  time 
that  were  called  to  my  attention  very  forcibly  in 
the  newspapers  and  through  my  own  knowledge, 
very  high  awards  and  settlements. 

Q.    In  addition  to  the  facts  that  you  testified  to, 
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Mr.   Haid,   do   you   recall   any   additional   factors 

which  influenced  you  in  arriving  at  a  settlement? 

A.  Yes.  One  of  the  primary  matters  that  any 
defense  is  concerned  with,  is,  of  course,  the  question 
of  legal  liability  to  the  injured  person  who  has  filed 
the  suit,  based  on  the  investigation  that  was  made 
and  the  legal  research  that  I  undertook.  [176]  Tak- 
ing everything  into  consideration,  I  felt  that  there 
was  a  case  of  absolute  liability  on  the  part  of  Amer- 
ican President  Lines  to  Mr.  Williams. 

Q.     On  what  legal  basis'? 

A.     On  a  seaworthy  basis. 

Mr.  Taylor:  Just  a  minute,  before  that  is  an- 
swered. I  am  going  to  object  and  ask  that  the  an- 
swer be  stricken  pending  the  objection. 

The  Court:     It  may  go  out. 

Mr.  Taylor:  Whether  or  not  there  was  a  ques- 
tion of  absolute  liability  on  the  American  President 
Lines  I  think  is  one  of  the  points  that  your  Honor 
is  going  to  be  called  upon  to  decide  and  to  deter- 
mine, and  I  do  not  think  it  is  proper,  and  we  ob- 
ject to  this  witness  making  a  statement  along  those 
lines  because  of  the  fact  that  it  is  one  of  the  ulti- 
mate issues  for  the  court  to  determine.  The  second 
point  is,  I  believe  it  is  a  self-serving  statement. 

Mr.  Gerhardt:  If  your  Honor  please,  it  may 
well  be  that  that  question  is  one  for  your  Honor  to 
decide,  and  I  am  calling  for  this  testimony  not  for 
that  purpose,  but  opposing  counsel  has  disputed 
that  this  was  a  reasonable  settlement,  and  in  ascer- 
taining whether  this  was  a  reasonable  settlement, 
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think  we  should  determine  what  counsel  had  in 
lind  when  the  settlement  was  made  and  the  basis 
3r  it,  both  legal  and  factual. 

The  Court:  For  that  limited  purpose,  I  will 
How  it  subject  [177]  to  a  motion  to  strike. 

Mr.  Gerhardt:  Q.  Were  there  any  additional 
ictors  ? 

A.  Yes,  there  were.  I  was  concerned  in  large 
art  with  Mr.  Williams  himself,  in  that,  in  light 
f  the  very  severe  injuries  that  he  had  received, 

was  concerned  about  the  fact  that  he  was  a  young 
lan.  He  was  only  31  at  the  time  he  was  so  badly 
urt.  He  had  a  long  life  expectancy  before  him, 
nd  based  upon  the  injuries,  it  appeared  quite  clear 
tiat  he  would  always  be  a  disabled  man,  and  that 
e  would  have  a  certain  limitation  of  motion  in 
arious  parts  of  his  body  and  would  be  subjected 
3  pain  and  suffering  at  various  times  from  time  to 
ime  throughout  the  remainder  of  his  life. 

Because  of  this  disability,  he  would  also  be  lack- 
ag  the  opportunity  to  take  jobs  on  the  waterfront 
s  a  stevedore  that  otherwise  would  have  been  open 
0  him,  in  that  his  disabilities  and  injuries  confine 
im  to  certain  jobs  only  rather  than  the  full  sweep 
f  jobs  that  otherwise  he  would  have  been  able  to 
lartake. 

Q.  In  arriving  at  an  ultimate  conclusion,  did 
ou  confer  at  all  with  anyone  else  in  the  office? 

A.  Yes,  I  did.  As  a  member  of  th^  firm  of 
?readwell  and  Laughlin,  I  conferred  from  time  to 
ime  not  only  on  the  facts  as  we  developed  them 
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and  as  were  developed  by  means  of  deposition  and 
otherwise  and  the  legal  problems  involved,  the 
value  of  the  case  by  way  of  jury  trial  or  settlement 
— that  was  all  [178]  discussed  quite  thoroughly 
from  time  to  time  with  both  Mr.  Treadwell  and 
Mr.  Laughlin. 

Q.  Were  there  any  other  factors  that  influenced 
you,  Mr.  Haid,  or  have  you  outlined  most  of  them 
that  you  can  think  of  now. 

A.  Well,  other  than  those  that  I  believe  we  dis- 
cussed this  morning,  I  think  that  pretty  well  covers 
it,  Mr.  Gerhardt. 

Q.  Based  on  those  factors  that  you  testified  to, 
Mr.  Haid,  you  ultimately  decided  to  settle  the  case 
at  what  figure?  A.     $62,500. 

Q.  Based  upon  these  factors  that  you  testified 
to  and  your  past  experience,  will  you  please  state 
whether  in  your  opinion  as  a  lawyer  that  amount 
was  reasonable  or  unreasonable. 

Mr.  Taylor:  Before  you  answer  it,  I  am  going 
to  interject  the  same  objection,  your  Honor,  inas- 
much as  that  is  one  of  the  points  that  your  Honor 
will  be  called  upon  to  determine,  and  also  it  is  a 
self-serving  statement.  This  man  was  a  party  tO' 
this  matter  and  he  is  attempting  to  make  a  self- 
serving  statement  in  his  own  behalf. 

The  Court:  You  have  raised  the  issue  which  is 
here  in  the  pleadings,  according  to  counsel. 

Mr.  Gerhardt:  That  is  right,  your  Honor.  This 
man  who  was  the  one  actively  handling  the  defense 
of  this  case — I  know  of  no  one  better  able  to  evalu- 
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ite  a  case  on  a  certain  basis  and  on  whether  he 

hought  that  was  reasonable  or  unreasonable.  [179] 

Mr.  Taylor :  But,  your  Honor,  it  is  a  self-serving 
tatement. 

The  Court:  There  are  exceptions  to  the  rule  of 
L  self-serving  statement.  Since  you  have  raised  the 
ssue  in  the  pleadings,  I  am  going  to  allow  the 
estimony  for  the  limited  purpose  for  which  it  has 
)een  offered.  The  objection  is  overruled. 

A.  I  considered  that  statement  to  be  eminently 
•easonable  on  the  part  of  the  defense. 

Mr.  Gerhardt:  Q.  Following  the  conclusion  of 
he  settlement,  the  transfer  of  funds  and  the  exe- 
;ution  of  the  release,  was  dismissal  of  the  action 
lied?  A.     It  was. 

Q.  What  was  the  date  upon  which  settlement 
s^as  concluded?  A.     January  16,  1953. 

Q.  Do  I  recall  correctly  that  you  testified  the 
!ase  had  been  set  for  trial  at  that  time? 

A.  It  had  been  set  for  trial  on  four  separate 
)ccasions  in  the  Superior  Court.  The  first  time,  I 
)elieve,  was  in  October  of  1952.  I  secured  a  con- 
inuance  from  Mr.  Williams'  attorneys  on  three 
leparate  occasions,  to  November,  to  December,  and 
he  absolute  last  continuance  was  to  January  16, 
.953. 

Q.  Following  the  conclusion  of  the  case,  did  you 
'ender  a  bill  to  American  President  Lines  for  legal 
iervices  ? 

A.  Yes,  the  office  of  Treadwell  and  Laughlin 
lid  render  a  bill.  [180] 
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Q.    Do  you  recall  the  amount  of  the  bill? 

A.    $5,000. 

Mr.  Gerhardt:  Counsel,  will  you  stipulate  that 
that  amount  is  reasonable,  or  do  you  wish  to  go 
into  the  factors? 

Mr.  Taylor :  I  want  you  to  go  into  the  factors.  I 
will  not  stipulate  that  that  is  a  reasonable  amount. 

Mr.  Gerhardt:     You  have  seen  this  bill? 

Mr.  Taylor:     Yes. 

Mr.  Gerhard :  Q.  I  hand  you,  Mr.  Haid,  a  docu- 
ment dated  January  10,  1955  and  ask  you  what 
that  is. 

A.  This  is  the  office  copy,  Treadwell  and  Laugh- 
lin,  office  copy  of  the  bill  that  was  rendered  to 
American  President  Lines  for  services  rendered 
in  Williams  against  American  President  Lines. 

Q.  Was  there  a  companion  case  to  Williams 
against  the   American  President  Lines? 

A.  Yes,  there  was :  Carl  Smith  against  American 
President  Lines.  He  was  a  stevedore  who  was  down 
in  the  hole  with  Williams  and  who,  I  believe — my 
recollection  is  not  too  good  as  to  Smith,  but  I  be- 
lieve he  was  hurt  at  the  time,  too. 

Q.  Had  that  case  been  concluded  at  the  time 
Treadwell  and  Laughlin  was  dissolved  at  the  first 
of  this  year? 

A.    Not  to  my  knowledge. 

Q.  Is  that  the  bill  you  rendered  to  American 
President  Lines?  A.    Yes,  it  is.   [181] 

Mr.  Gerhardt :  I  will  ask  that  this  be  introduced 
in  evidence. 
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The  Court:  Let  it  be  admitted  and  marked  next 
n  order. 

Mr.  Taylor:  We  are  objecting  to  the  exhibit, 
jTour  Honor,  as  to  the  amount  only,  and  we  would 
ike  the  right  to  cross  examine  on  that. 

The  Court:    You  will  have  full  opportunity. 

(The  bill  referred  to  was  thereupon  received 
in  evidence  and  marked  Plaintiff's  Exhibit  22.) 

Mr.  Gerhardt:  Q.  Was  that  bill  paid,  Mr.  Haid? 

A.     Yes,  it  was. 

Q.  You  have  already  testified  this  morning  to 
5ome  of  the  factors  that  you  considered  in  making 
:he  adjustment  in  this  case  at  $62,500,  which  in- 
cluded some  of  the  work  you  did  on  the  defense, 
3ut  will  you  please  state  what  other  work  you  did 
xs  a  basis  for  your  charge  in  the  amount  of  $5,000 
loT  the  defense  in  this  case. 

A.  Pardon  me.  Can  we  go  off  the  record?  Dr. 
Yoell  is  here. 

Mr.  Gerhardt :    We  have  told  Dr.  Yoell  we  would 
put  him  on  as  soon  as  he  came  in. 
The  Court:     Very  well.  Is  there  any  objection? 
Mr.  Taylor:     No  objection,  your  Honor. 

RODNEY  YOELL 

wsis  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows : 

The  Clerk :  Please  state  your  name  to  the  Court, 
sir.  A.    Rodney  A.  Yoell. 
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Direct  Examination 

Mr.  Gerhardt:  Q.  Dr.  Yoell,  what  is  your  pro- 
fession ?  A.     Surgeon. 

Q.     Licensed"?  A.    Yes,  sir. 

Q.     What  medical  schools? 

A.     St.  Louis  University  School  of  Medicine. 

Q.     Interneship  f 

A.  St.  John's  Hospital  in  St.  Louis,  for  three 
years;  post-graduate  work  and  resident  surgeon, 
St.  Francis  Hospital,  San  Francisco,  one  year;  and 
Europe  for  nine  months. 

Q.    Medical  societies? 

A.  The  American  Board  of  Surgery,  fellow  of 
the  American  College  of  Surgeons. 

Q.  Are  you  connected  with  any  hospitals.  Doc- 
tor? 

A.  Yes,  I  am  on  the  staff  of  the  Polyclinic  Hos- 
pital. 

Q.  Do  you  have  any  specialties  ?  I  beg  your  par- 
don for  interrupting.  Proceed. 

A.     St.  Mary's  Hospital. 

Q.    Do  you  have  any  specialties? 

A.     Surgery. 

Q.  How  long  have  you  been  practicing  medi- 
cine? 

A.  Grraduated  in  1917  and  started  to  practice  in 
1921.  [183] 

Q.  Doctor,  this  trial  involves  as  one  of  the  issues 
an  injury  to  a  man  named  Williams,  who  was  ad- 
mitted to  St.  Mary's  Hospital,  according  to  the 
record  that  has   been   introduced   in   evidence,   on 
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January  30th,  1952.  Were  you  the  attending  phy- 
sician for  Mr.  Williams?  A.    Yes. 

Q.  Let  me  hand  this  record  to  you,  Doctor.  It  is 
Exhibit  No.  12.  Doctor,  when  did  you  first  have 
occasion  to  see  Mr.  Williams? 

A.  I  saw  him  on  the  day  that  he  was  hurt.  That 
;vas — I  can  refer  to  my  own  record. 

Q.  Very  well,  Doctor.  Do  you  have  your  own 
[•ecord  with  you?  A.    Yes. 

Q.     It  was  subpoenaed,  is  that  correct? 

A.  I  have  been  subpoenaed,  yes.  I  saw  him  on 
the  30th  of  January  1952. 

Q.    At  whose  request? 

A.     The  Marine  Terminal. 

Q.    Where  did  you  see  Mr.  Williams? 

A.    At  St.  Mary's  Hospital. 

Q.  Did  you  make  an  examination  of  him  at  the 
time?  A.    Yes,  I  did. 

Q.  What  examination  did  you  make  and  what 
iid  you  find,  Doctor?  [184] 

A.  I  had  the  history  that  he  had  been  injured 
by  having  been  struck  by  a  hatch  beam,  which  is 
a  heavy  metal  beam,  and  that  he  was  taken  to  the 
hospital.  When  I  saw  him  he  was  in  shock,  evi- 
dently, and  very  severely  injured.  His  legs  were 
paralyzed,  his  motion  was  limited.  It  was  my  opin- 
ion at  the  time  that  he  had  an  injury  to  the  spinal 
cord,  either  a  direct  injury  to  the  cord,  compres- 
sion or  hemorrhage,  and  the  X-rays,  the  emergency 
X-rays  showed  that  he  had  a  fracture  of  the  right 
side  of  the  pelvis  which  ran  clear  through  into  the 
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right  hip  joint,  and  the  rim  of  the  right  hip  joint 
was  torn  off  and  partly  displaced.  There  was  a 
separation  of  those  fragments. 

He  had  a  fracture  of  the  sacrum 

Q.  Excuse  me,  Doctor.  Are  you  reading  from  a 
report?  A.    Yes, 

Mr.  Taylor:  Your  Honor,  may  I  ask  a  few 
questions  on  voir  dire  with  regard  to  the  X-rays? 

The  Court:     Yes. 

Mr.  Taylor:  Q.  Doctor,  did  you  take  these 
X-rays  yourself?  A.     No,  sir. 

Q.     Are  you  a  roentgenologist? 

A.     No,  sir. 

Q.  You  are  relying  upon  the  reports  that  you 
have  to  interpret  the  X-rays?    [185] 

A.  No,  I  look  at  them  myself,  too,  and  match 
the  findings  with  the  report,  with  the  physical  find- 
ings and  the  symptoms.  Each  one  is  a  link  in  the 
chain. 

Q.     Then  you  did  see  the  X-rays? 

A.     Oh,  yes. 

Q.     And  you  read  the  X-rays  yourself? 

A.  Well,  I  looked  at  them  in  conjunction  with 
the  X-ray  man.  That  is  a  specialty,  too,  and  I  am 
a  surgeon,  and  we  take — they  are  able  to  give  us  a 
better  interpretation  than  we  are. 

Q.  I  appreciate  that.  Is  the  report  that  you  are 
giving  of  the  X-rays,  is  that  your  report,  or  some- 
body else's.  Doctor? 

A.     No,  the  report  that  I  am  giving  is  my  diag- 
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losis.  It  is  not  the  X-ray  man's  report,  but  it  is 

ust  based  partly  on  the  X-ray  man's  report. 

Mr.  Taylor:     Thank  you,  Your  Honor. 

The  Court:     You  may  proceed. 

Mr.  Gerhart:    You  may  proceed,  Doctor. 

A.  He  had  a  fracture  of  the  lower  portion  of 
he  sacrum — that  is  the  wedge  bone,  the  tailbone 
f  the  pelvis.  That  was  separated.  And  then  on  the 
ther  side  of  the  pelvis,  on  the  left  side,  he  had  a 
racture  of  what  is  known  as  the  lower  ramus,  the 
nferior  ramus.  That  is  the  lower  segment  or  branch 
f  the  left  pelvic  bone,  which  is  the  bone  that  you 
it  on,  and  that  had  considerable  displacement. 

Then  he  had  fractures  of  the  first,  second,  third 
nd  [186]  fourth  transverse  processes  of  the  lum- 
lar  vertebrae  on  the  right  side.  There  was  concus- 
ion  and  hemorrhage  into  the  spinal  canal  with 
nesthesia  and  discoordination  of  the  feet  and  toes, 
^hat  is,  he  could  not  execute  passive  movements, 
,nd  he  couldn't  tell  whether  his  toes  were  up  or 
own,  which  toe  you  were  touching,  or  whether  he 
7as  being  touched  with  the  head  of  a  pin  or  the 
Lve  point  of  the  pin. 

He  also  had  evidence  of  a  rupture  of  the  kidney 
r  a  hemorrhage  around  the  kidney  and  internal 
bdominal  injury,  probably  a  partial  rupture  of 
he  liver  with  hemorrhage  into  the  abdominal  cavity. 

Q.    What  treatment  did  you  give  him,  Doctor? 

A.  We  treated  him  for  shock,  got  him  out  of 
lis  shock,  and  then  we  put  him  in  traction,  that  is, 
76  put  appliances  on  his  legs  to  stretch  the  muscles 
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after  he  was  completely  out  of  his  shock.  We  gave 
him  medication  for  his  pain.  I  believe  we  gave  him 
a  blood  transfusion  or  two,  and  then  after  he  was 
out  of  shock  and  able  to  move,  we  put  him  into  a 
full  body  cast,  a  pelvic  cast,  and  waited. 

Q.    How  long? 

A.  Well,  he  was  under  my  care — the  last  time 
I  saw  him,  except  when  he  was  in  the  office  the 
other  day,  was  about  a  year  after  he  was  hurt. 

Q.  Do  you  know  the  date  of  that  last  examina- 
tion. Doctor? 

A.  It  is  here  in  the  record.  I  believe  it  was  Jan- 
uary 1953.  [187]  It  was  February  17th,  1953. 

Q.    Doctor,  how  long  was  he  in  the  body  cast? 

A.  He  was  in  the  body  cast — I  would  have  to 
check  that  with  a  hospital  record — ^but  I  would  say 
the  better  part  of  nine  or  ten  weeks,  about  ten 
weeks. 

Q.  After  the  body  cast  was  removed,  what  was 
his  condition? 

A.  Well,  he  was  sore,  stiff,  and  had  limited 
motion,  and  he  was  on  crutches.  The  injury  to  the 
cord  had  disappeared.  He  had  coordination,  he 
had  sensation,  but  he  was  still  in  a  condition  to 
need  medical  care.  Getting  him  out  of  the  cast — 
when  he  was  out  of  the  cast  he  was  by  no  means 
through  with  his  treatments. 

Q.  Doctor,  when  was  the  next  examination  that 
you  made,  or  did  you  continue  to  make  examina- 
tions of  him  in  the  hospital  quite  frequently? 

A.     Yes,  I  saw  him  in  the  hospital  twice  a  day 
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and  once  a  day  for  a  considerable  period  of  time. 
I  saw  him  on  the  30th  of  January,  and  I  visited 
liim  twice  again  that  day,  and  I  saw  him  the  fol- 
lowing day  three  times,  and  I  saw  him  again  for  a 
complete  physical  examination,  neurological  exam- 
ination. Of  course,  I  saw  him  daily  again  on  2/1/52 
and  2/2/52  I  saw  him  twice  a  day.  On  the  6th  of 
February  I  put  him  in  the  full  body  cast,  and  then 
I  visited  him  daily  from  February  3rd  to  February 
29th.  And  then  from  March  1st  to  March  31st  daily. 

And  then  I  saw  him  on  the  4th  and  5th  and 
right  through  to  the  [188]  30th  of  March,  when 
I  did  another  complete  examination.  I  saw  him 
from  April  1st  to  April  30th,  daily,  and  from  May 
1st  to  May  19th,  daily. 

Q.  Did  you  make  a  special  examination  of  Mr. 
Williams  during  December  of  1952? 

A.     I  believe  I  did. 

Q.  Can  you  state  what  examination  you  made, 
what  his  complaints  were  and  what  you  found? 

A.  If  Your  Honor  will  excuse  me,  I  grabbed 
these  out  of  my  file.  I  haven't  got  them  in  sequence. 
Yes,  I  am  examined  him  in  December  1952 — the 
15th  of  December  or  the  14th  of  December.  At 
that  time  he  had  considerably  improved.  He  was 
off  crutches.  He  was  complaining  that  he  had  a 
limp.  X-rays  were  taken  and  showed  that  all  his 
fractures  except  one  had  healed.  He  complained 
of  low  back  pain  and  limitation  of  motion,  severe 
pain  in  the  right  hip  and  pain  in  the  right  but- 
tocks. He  had  a  limitation  of  flexion  of  the  hip  of 
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about  15  degrees  and  a  limitation  of  abduction, 
that  is,  pulling  the  limb  away  from  the  main  line 
of  the  body.  He  gave  no  evidence  of  any  further 
sensory  disturbance. 

Q.     By  "sensory"  what  do  you  mean? 

A.  I  mean  he  didn't  have  any  zones  of  either 
hyperexcitability  or  less  susceptibility.  In  other 
words,  he  had  no  areas  of  numbness,  no  area  of 
soreness,  and  he  was  able  to  tell  which  toe  was  up 
and  which  was  down,  which  toe  we  were  [189] 
touching  and  which  areas  of  skin  were  being 
touched. 

Q.    Proceed,  Doctor. 

A.  Forward  flexion,  that  is,  bending  forward 
and  touching  the  floor,  was  quite  painful  but  he 
could  make  it.  Flexion  of  the  hip  was  limited  and 
painful.  He  had  defi-uite  limp  with  limitation  of 
motion  in  the  right  hip,  limitation  of  forward  flex- 
ion of  the  spine,  and  his  abdominal  symptoms  had 
cleared  up.  So  in  December  he  still  had  a  damaged 
hip  and  still  had  a  damaged  back. 

Q.  What  were  your  conclusions  at  that  time, 
Doctor? 

A.  I  thought  that  the  man  would  ultimately 
make  a  recovery  so  that  he  could  get  around  with- 
out crutches  and  work,  but  I  didn't  want  to  give 
a  final  opinion  at  that  time  without  the  test  of 
effort,  because  these  cases  are  treacherous.  A  man 
may  be  able,  particularly  a  laborer  might  be  able 
to  move  around  his  house  and  do  light  work  or 
something  of  that  sort  but  he  couldn't  go  out  and 
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take  a  pick  and  shovel  job  and  do  heavy  lifting 
or  an  occupation  requiring  agility.  And  so  I  thought 
the  limitation  that  he  had  in  flexion  of  his  spine 
and  the  limitation  of  pain  in  the  hip  would  be  a 
more  or  less  permanent  thing,  and  I  was  still  a 
little  bit  skeptical  about  what  would  happen  to  the 
cord  injury  because  of  the  chance  of  scar  tissue 
formation  there,  which  sometimes  occurs. 

Q.  Doctor,  how  long  do  fractures  of  that  type 
remain  painful  even  after  they  are  healed?   [190] 

A.  Fractures  can  remain  painful  for  a  very 
long  period  of  time,  several  years. 

Q.  Doctor,  this  limitation  of  motion  in  the  hip 
that  you  mentioned,  that  was  related  to  what  frac- 
ture? 

A.  He  broke  his  pelvis  into  so  many  pieces  it 
would  be  hard  to  tell  just  which  one  fracture  would 
be  responsible  for  his  limitation  of  motion.  But  the 
main  thing  which  limited  motion  was  he  broke  the 
socket  into  which  the  head  of  the  thigh  bone  rests 
— in  other  words,  the  ball  and  socket  joint.  The  rim 
was  torn  free  and  shoved  down  into  the  joint,  and 
the  actual  socket  into  which  the  head  of  the  bone 
rested  was  also  smashed,  and  there  had  been  hemor- 
rhage into  that  undoubtedly  with  formation  of  some 
adhesions  and  a  narrowing  and  unevenness  of  the 
joint  surfaces. 

Q.  Doctor,  what  are  the  possibilities  of  arthritis 
in  view  of  the  fractures  of  the  hip  bone  and  the 
pelvis,  rather,  in  that  manner? 
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A.  Well,  where  you  break  into  a  joint  where  a 
fracture  line  runs  into  a  joint 

Q.     Did  it  run  into  the  joint  in  this  case? 

A.  Yes,  it  did.  It  busted  right  into  it  in  several 
places.  Where  a  fracture  goes  into  a  joint,  the 
joint  is  lined  with  a  membrane  which  is  cartilage. 
That  should  be  smooth,  glistening,  and  allow  free 
motion.  When  a  fracture  occurs  and  the  bone  heals 
by  callous,  there  is  a  roughness  caused,  and  the 
more  [191]  roughness  of  motion,  the  more  the  irri- 
tation, another  drive  to  throw  out  a  protection,  and 
you  can  an  increase  of  callous,  and  any  fractures  in- 
volving the  joints — there  is  not  always  a  condition 
known  as  traumatic  arthritis,  but  you  may  have  it 
and  you  may  not. 

Q.  Did  you  make  a  recent  examination  of  Mr. 
Williams  at  our  request? 

A.    Whose  request? 

Q.    At  our  request. 

A.    Who  is  "our"? 

Q.     Mr.  Poole.  A.    Yes. 

Q.    What  was  the  date  of  that  examination? 

A.     That  was  about  a  week  ago,  6/6. 

Q.  Will  you  state.  Doctor,  what  complaints  he 
made,  what  examination  you  made,  and  what  you 
found  at  that  time? 

A.  He  complained  of  low  back  pain  after  he 
had  been  working  for  a  while,  especially  if  he  had 
to  do  any  climbing  up  and  down  ladders  or  stairs. 
He  complained  also  of  difficulty  in  sleeping  in  any 
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one  position  for  any  great  period  of  time,  that  lie 
would  get  a  pain  in  his  back  which  would  wake 
him  up  and  he  would  have  to  shift  his  position. 
He  said  his  back  got  tired,  that  is,  he  would  do 
a  certain  amount  of  work,  he  would  be  all  right 
for  two  or  three  hours,  but  he  would  gradually  get 
weaker  and  he  couldn't  do  the  lifting  that  he  ordi- 
narily [192]  had  been  accustomed  to  do. 

Incidentally,  this  fellow  was  remarkable  because 
he  has  an  almost  perfect  body.  He  is  a  magnificent 
specimen,  so  much  so  that  it  was  noticeable,  and 
he  still  had  a  limitation  of  motion  in  his  back  and 
a  slight  limitation  of  motion  in  his  hip,  and  it  is 
understandable — I  believe  the  man  when  he  gives 
the  subjective  complaints. 

He  also  has  a  distortion  of  the  framework  of  the 
pelvis,  which  would  put  certain  muscles  under 
strain  and  after  use  cause  pain,  where  if  the  frac- 
ture had  not  occurred  he  would  not  have  that 
trouble. 

Q.  You  are  talking  now  about  a  distortion  due 
to  the  fracture  of  the  pelvis? 

A.  Yes,  the  lower  part  of  the  left  pelvic  bone 
had  overriding  fragments,  and  that  changed  the 
angle  of  the  two  hips  where  the  thigh  bones  fit  in, 
and  it  would  be  like  a  loose  segment  of  a  hinge. 
You  go  to  shut  a  door,  and  there  is  a  jump  to  it 
as  you  swing  the  door  over,  and  that  is  permanent. 

Q.  Based  upon  your  own  examination,  and  from 
a  medical,  reasonable  certainty,  that  is  permanent, 
Doctor? 
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A.  Yes,  that  is  permanent.  That  is  a  fixed  de- 
formity. 

Q.  Have  you  anything  to  add  to  your  prognosis 
or  to  the  examination  that  you  made  just  recently, 
Doctor  ? 

A.  The  only  thing  I  could  add  is  I  think  the 
man's  injuries  substantiate  his  claim  to  pain  after 
considerable  use.  He  is  [193]  working  but  he  does 
not — he  told  me  he  does  not  go  down  into  a  hold. 
He  stays  out  of  very  heavy  lifting.  He  takes  sling 
jobs  or  drives  a  jitney.  He  said  he  can't  go  down 
into  the  hold  because  he  can't  get  out  of  the  way 
quickly  enough  if  anything  drops.  He  has  a  certain 
slowness   about  him  and  he   shows  it. 

When  you  strip  him,  ask  him  to  take  his  clothes 
off,  he  is  a  little  bit  slow  about  it  and  he  doesn't 
know  he  is  being  watched. 

Q.     You  determined  that  from  your  examination? 

A.  Yes.  You  go  out  of  the  room  and  look 
through  a  special  hole  and  see  what  he  is  doing.  If 
a  man  tells  yon  he  can't  bend  over,  you  knock  his 
hat  off  the  hook  and  he  stoops  dov/n  to  pick  it  up. 
You  then  know  he  is  a  fake. 

Q.  Bid  you  have  any  suspicion  of  that  in  this 
case,  Doctor,  when  he  was  putting  on  his  trousers'? 

A.  He  steadied  himself  a  little  bit.  He  seemed 
to  me  to  be  telling  the  truth. 

Cross  Examination 
Mr.  Taylor :    Q.    Doctor,  you  have  been  testifying 
from  your  own  office  notes?  A.    Yes,  sir. 
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Q.  You  have  need  of  those  to  refresh  your  rec- 
ollection of  that?  A.    Yes,  sir.  [194] 

Q.  You  have  had  many  patients  other  than  Mr. 
Robert  Williams,  have  you  not? 

A.    Yes,  sir. 

Q.  May  I  see  them?  Is  this  your  complete  office 
file,  Dr.  Yoell? 

A.     As  far  as  I  know,  yes. 

Mr.  Taylor:  I  wonder  if  it  would  not  be  in  the 
interests  of  saving  time  to  take  a  short  recess  while 
counsel  and  I  go  through  these. 

The  Court:  Very  well.  We  will  take  a  short 
recess. 

(Recess.) 

Mr.  Taylor:  Q.  Dr.  Yoell,  you  saw  Mr.  Wil- 
liams at  the  request  of  the  Marine  Terminals,  did 
you  not?  A.    Yes. 

Q.  And  you  continued  to  treat  him  at  their  re- 
quest, did  you  not?  A.    Yes. 

Q.  The  longshoremen's  insurance  carrier,  the 
Firemen's  Fund,  iDaid  you  for  services  rendered, 
did  they  not? 

A.    Up  to  a  certain  time,  yes. 

Q.  There  was  a  time  beyond  which  Mr.  Wil- 
liams paid  you  himself? 

A.  I  didn't  charge  him.  When  they  terminated, 
I  continued  to  treat  him  but  I  never  charged  him 
for  it. 

Q.  So  you  never  charged  Mr.  Williams  in  addi- 
tion to  what  the  [195]  Firemen's  Fund  paid  you? 

A.    I  got  a  notice  from  the  Firemen's  Fund.  It 
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was  a  little  obscure  to  me.  But  there  was  a  lawsuit 
coming  along.  He  was  not  going  to  get  any  more 
compensation.  They  would  not  be  responsible  for 
the  bills.  So  the  man  was  not  fit  to  be  turned  loose 
without  medical  observation.  I  told  him  to  come  on, 
I  would  take  care  of  him,  which  I  did. 

Q.  You  received  a  letter  which  drew  your  atten- 
tion to  a  suit?  A.    Yes. 

Q.  You  have  a  copy.  I  think  it  is  on  top  here. 
Is  this  the  document  to  which  you  refer,  Doctor? 

A.    Yes. 

Mr.  Taylor:    We  will  offer  this  in  evidence. 

Mr.  Gerhardt:     No  objection. 

The  Court:  Let  it  be  admitted  and  marked  next 
in  order. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  A.) 

Mr.  Taylor:  Q.  I  believe  this  is  dated  May  26, 
1952,  is  it  not?  A.    Yes. 

Q.  At  that  time  Mr.  Williams  was  still  in  the 
hospital,  wasn't  he  ? 

A.  I  believe  he  was  out  of  the  hospital.  I  will 
have  to  look  at  the  date  of  the  discharge  from  the 
hospital.   [196] 

Q.  I  think  it  has  been  established  that  he  left 
the  hospital  on  May  29th,  1952. 

A.    Yes.  That  would  be  afterwards,  yes. 

Q.  That  was  some  two  or  three  days  after  you 
got  the  letter? 

A.    He  left  on  crutches. 
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Q.  Do  you  have  a  portion  of  your  file  that  shows 
the  history  he  gave  you  of  how  he  received  his 
accident,  Doctor? 

A.  I  have  down  here  a  note  of  the  history  that 
he  gave  me.  Of  course,  that  is  on  the  first  sheet  of 
the  industrial  report.  Working  in  the  hold  of  a 
ship,  a  hatch  beam  fell  or  dropped,  and  struck 
him  after  a  fall  from  one  deck  to  another.  But  he 
was  too  sick  to  do  much  quizzing  when  he  had  been 
in  there.  He  was  a  very  sick  boy. 

Q.  I  notice  a  history  in  the  hospital  record, 
Plaintiff's  Exhibit  12,  which  states,  "Patient  ad- 
mitted after  accident  at  work.  Patient  states  he 
was  hit  in  lumbar  sacral  area  by  a  large  plank, 
and  this  knocked  him  forward  and  he  went  limp, 
falling  to  his  knees."  Is  that  the  history  he  gave 
you?  A.     That  is  the  entrance  history. 

Q.  I  see.  But  you  did  see  him  when  he  was 
admitted  to  the  hospital? 

A.  Yes,  it  was  an  emergency  call  and  I  went 
right  out  there. 

Q.  And  he  was  conscious,  was  he,  when  you 
talked  to  him? 

A.    Yes,  he  was  conscious. 

Q.     And  I  believe  you  said  he  was  in  shock?  [197] 

A.     Yes. 

Q.  In  my  notes  here  you  said  his  legs  were 
paralyzed. 

A.  Yes,  his  lower  legs  were  paralyzed — not  his 
thighs,  but  his  legs. 
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Q.  And  he  moved  his  legs,  or  is  that  just  a 
numbness  ? 

A.  No,  he  couldn't  move  his  toes.  He  couldn't 
move  his  ankles. 

Q.    But  could  he  move  his  legs  from  his  hips? 

A.  Yes,  he  could  move  his  hips,  he  could  move 
his  legs  above  his  knees,  but  not  below. 

Q.  How  about  his  knees.  Could  he  move  his 
knees'? 

A.  Partially.  It  was  partial  flexion,  but  he 
couldn't  move  at  the  ankle.  He  couldn't  bend  his 
toes.  He  couldn't  extend  his  toes. 

Q.    It  was  the  toes  and  ankle  that  were  involved  ? 

A.  The  toes  and  ankle  were  involved,  and  nec- 
essarily some  of  the  muscles  here  (indicating).  This 
is  the  leg. 

Q.  Did  you  give  him  a  neurological  examina- 
tion? A.    Yes,  several  times. 

Q.    I  mean  on  the  day  that  he  went  in? 

A.     Oh,  yes. 

Q.  Is  this  a  result  of  the  neurological  examina- 
tion on  the  day  that  he  went  in,  could  you  tell  me? 

A.    That  is  the  entrance  examination. 

Q.  Could  you  tell  me  what  the  interne  found 
from  the  [198]  hospital  record  there  insofar  as  the 
sensory  and  lower  extremities  were  concerned? 

A.  If  I  can  read  this  writing,  his  modalities 
appear  to  be  intact. 

Q.    What  does  that  mean? 

The  Court:      This  is  the  interne? 

A.    Yes. 
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Mr.  Taylor:     Q.     This  says  ^ 'motor". 
A.    Yes,  that  there  is  sensory. 


What  does  it   say  about  the  motor? 
No  muscle  power  loss  ascertained. 
What  does  that  mean? 

That  he  didn't  find  any  loss  of  muscle  power, 
disability  of  movement. 
Would  that  include  the  lower  extremities? 
I  don't  know.  He  doesn't  say. 
Did  he  have  certain  tests,  neurological  tests? 
Yes. 

What  are  the  results  of  those? 
He  had  some  disturbance 
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Mr,  Gerhardt:  If  Your  Honor  please,  is  counsel 
asking  the  doctor  the  results  of  an  examination  that 
the  doctor  made  or  that  someone  else  made? 

Mr.  Taylor:  It  is  an  interne.  That  is  my  under- 
standing, that  those  are  interne's  notes?  [199] 

Mr.  Gerhardt:  I  suggest  if  you  want  the  in- 
terne, Mr.  Taylor,  that  he  be  called  rather  than 
ask  Dr.  Yoell  how  he  interprets  the  interne's  writ- 
ing and  conclusions. 

Mr.  Taylor:  Q.  Doctor,  opposite  Babinsky  there 
are  some  symbols.  Can  you  interpret  those? 

A.  I  will  leave  it  to  you.  Is  that  negative  or 
plus?  I  can't  read  that.  He  had  a  hieroglyphic  here, 
but  here  he  has  positive  pathological  reflex.  Here 
is  pathological  reflex.  Here  is  pathological  reflex. 
He  has  the  conventional  signs  for  those. 

In  explanation,  Your  Honor,  some  of  these  boys 
from  different  schools  have  different  symbols  for 
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different  things  and  they  carry  them  into  interne 

years.  It  is  a  sort  of  a  bastard  shorthand. 

Q.  I  am  asking  you  if  you  can  tell  what  that 
means. 

A.  No.  He  has  a  Babinsky.  I  can't  tell  whether 
it  is  positive  or  negative.  A  minus  sign  would  be 
negative.  Here  he  has  positive,  positive,  positive. 

Q.     Can  you  interpret  those  ? 

A.  Yes,  I  interpret  those  as  disturbance  to  his 
reflexes  and  injury  to  his  cord. 

Q.     That  was  on  the  first  day  that  he  was  in? 

A.     Yes. 

Q.  Does  it  show  there  was  any  inability  to  move 
his  lower  extremities  at  the  time  the  interne  exam- 
ined him?  [200] 

A.  It  said  he  can  readily  move  lower  extrem- 
ities, but  marked  limitation  is  present,  and  he  con- 
cludes a  lumbo-sacral  pain. 

Q.  In  other  words,  he  can  move  them  but  it 
hurts  to  move  them? 

A.    It  says  they  are  moved  but  limited. 

Q.    Limited  due  to  pain? 

A.    He  says  limited  due  to  pain. 

Q.  Now,  X-rays  were  taken  at  the  hospital,  were 
they  not  ?  A.    Yes,  sir. 

Q.  And  I  believe  you  said  that  seven  days  after 
his  admission  a  body  cast  was  put  on? 

A.  About  that  time.  The  chart  would  show  when 
he  went  up  there.  His  first  X-rays  were  taken  in 
bed.  He  was  too  sick  to  move  out  of  his  bed.  And 
then  we  had  further  studies  made  when  he  was  out 
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of  his  shock.  Then  the  cast  was  applied  about  a 

little  over  a  week  later.  The  cast  was  applied  on 

2/6/52. 

Q.  That  would  be  about  seven  or  eight  days  after 
he  arrived?  A.    About  that. 

Q.  And  he  wore  that  cast  until  what  date?  Does 
the  record  show? 

A.    He  wore  that  cast  until 

Q.  I  think  if  you  will  look  at  pages  19  and  20 
you  will  find  out — maybe  page  19  was  on  the  appli- 
cation of  the  cast. 

A.  February  6th  he  was  taken  up  to  the  cast 
room. 

Q.  I  think  it  was  April  10th.  Do  you  want  to 
look  on  that  [201]  date  and  see  if  that  does  not 

A.     The  17th,  body  cast  removed. 

Q.     So  the  cast  was  removed  April  10th? 

A.    Yes. 

Q.  Doctor,  you  stated  that  in  your  original  find- 
ings, if  I  recall  your  testimony,  there  was  some 
involvement  of  the  kidney.  A.     Yes. 

Q.     Just  what  was  that  involvement? 

A.  Well,  he  had  some  blood  in  his  urine  and 
he  had  exquisite  pain  and  tenderness  and  swelling 
around  there,  and  muscle  spasm,  and  I  thought  he 
had  a  rupture  or  partial  rupture  or  tearing  of  the 
kidney  and  hemorrhage  around  the  kidney. 

Q.     How  long  did  he  have  blood  in  the  urine? 

A.  It  wasn't  more  than  a  couple  of  days.  I  saw 
him  void  and  there  was  gross  blood  in  the  urine  at 
the  time.  Then  we  had  it  checked  in  the  laboratory, 
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because  if  it  continued  you  have  to  go  in  there 
and  sew  the  kidney  up.  He  was  catheterized  that 
night  and  a  specimen  sent  to  the  laboratory.  A  test 
taken  the  following  morning  showed  negative  blood. 
So  that  bleeding  had  stopped. 

Q.  So  the  laboratory  specimen  that  was  sent  to 
the  laboratory  did  not  reveal  any  blood  in  the  urine, 
is  that  correct? 

A.     No.  That  is  right. 

Q.     That  test  was  taken,  I  think  you  said 

A.  The  urine  was  drawn  at  night.  They  had  him 
catheterized.   [202] 

Q.     The  test  was  run  the  next  day? 

A.     Probably  the  next  morning. 

Q.  Other  than  that  was  there  any  subsequent  evi- 
dence of  blood  in  the  urine  ?  A.     No. 

Q.  So  that  the  kidney  condition  cleared  up  within 
a  matter  of  two  or  three  days,  is  that  correct? 

A.  The  actual  bleeding,  blood  in  the  urine,  cer- 
tainly, it  cleared  up ;  but  the  hemorrhage  around  the 
kidney  did  not.  That  was  a  very  painful  thing. 

Q.     The  black  and  blue  area  remained? 

A.  Yes,  the  swelling,  the  tenderness,  the  high 
white  count  and  fever. 

Q.  But  that  cleared  up  in  due  course,  did  it  not, 
Doctor?  A.    Yes,  sir. 

Q.  So  there  was  no  residual  evidence  of  injury 
to  the  kidney?  A.    No. 

Q.  You  said  there  was  some  involvement  of  the 
liver.  Did  that  also  clear  up  in  the  course  of  time? 

A.    Yes. 
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Q.  So  there  is  no  permanent  injury  to  the  liver 
in  any  way?  A.    No,  not  in  my  opinion. 

Q.    Pardon? 

A.  I  say  I  do  not  think  there  is,  not  in  my 
opinion.   I  do  [203]  not  find  any  evidence  of  it. 

Q.    You  say  he  was  put  in  traction? 

A.    Yes. 

Q.  That  is  prior  to  the  application  of  the  body 
cast? 

A.  That  is  right,  and  we  upended  the  bed,  put 
some  sandbags  around  him,  skeletal  pull. 

Q.  Do  the  notes  show  how  much  of  a  pull  was 
put  in?  A.     No. 

Q.     Do  the  notes  show  any  traction? 

A.  No,  I  don't  see  any  here.  But  I  know  that 
he  had  traction  because  I  put  him  in  traction  my- 
self and  made  sure  he  was  in  the  proper  position. 
The  position  of  the  bed  changed.  His  position  in 
bed  changed  as  well  as  his  position  in  the  bed.  Sand- 
bags were  placed  and  pillows  placed  so  there  would 
be  a  stretch  of  the  muscles. 

Q.     But  there  is  no  record  of  it,  is  that  correct? 

A.  I  do  not  see  any  here.  It  would  probably  be 
in  there.  In  explanation  of  that,  this  man  was  sick 
at  the  time,  and  you  do  what  you  have  to  do.  Some- 
times we  do  not  put  down  each  exact  thing  that  is 
done  at  that  particular  moment. 

Q.  You  take  care  of  the  patient  and  let  the 
nurses  take  care  of  the  record? 

A.    You  take  care  of  the  record  yourself  as  much 
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as  you  can,  but  at  that  time  you  know  what  you 

do  for  the  man. 

Q.  You  are  sure  in  your  own  mind  that  you  had 
him  in  [204]  traction? 

A.  I  didn't  put  him  in  Buck's  extension.  I  put 
him  in  traction.  In  other  words,  I  didn't  hang  any 
apparatus  or  splints  on  him.  But  you  flex  his  knees. 
We  have  a  tractor  bed,  lower  on  one  side,  and  the 
weight  of  his  own  body  stretches  and  pulls  it  back. 

Q.    Did  you  put  him  in  hyperextension  ? 

A.  No,  I  didn't  put  him  in  hyperextension  on 
account  of  the  fractured  vertebra,  but  I  did  bend 
his  knees,  hang  his  knees  over  in  this  position,  you 
see,  so  there  would  be  some  pull  when  his  body  slid 
back,  to  try  to  take  the  pressure  off  the  fractured 
hip  joint,  and  he  got  a  little  straightening  by  the 
weight  of  his  own  body,  would  be  sufficient. 

Q.    You  mentioned  fractures  of  the  vertebra. 

A.    Yes,  sir. 

Q.    What  part  of  the  vertebra  was  fractured? 

A.  The  part,  called  the  transverse  processes. 
Those  are  the  lateral  prominences,  lateral  flanges 
that  stick  out. 

Q.     They  are  the  little  bony  protuberances'? 

A.    That  is  right. 

Q.    How  many  were  broken? 

A.     Four  or  five,  I  think.  * 

Q.    Did  they  heal  without  difficulty? 

A.  Yes,  they  did.  There  is  one,  I  think,  that  did 
not  unite,  but  the  majority  of  them  healed.  At  least 
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there  was  no  [205]  residual  disability  as  far  as  that 

was  concerned. 

Q.  Insofar  as  the  transverse  processes  are  con- 
cerned, there  is  no  permanent  disability  there  ? 

A.    No. 

Q.  Any  pain  in  the  area  of  the  four  transverse 
processes'?  A.    Yes. 

Q.    Presently?  A.    Yes. 

Q.    What  part  of  the  body  is  involved? 

A.  The  muscles — Doan's  kidney  pills  have  their 
ad,  the  hand  is  placed  over  the  back  like  this.  That 
is  where  the  pain  is,  in  the  soft  part  of  the  back, 
between  the  last  rib  and  the  upper  part  of  the  hip 
bone. 

Q.  You  say  he  complained  of  pain  in  that  zone 
the  last  time  you  saw  him?  A.    Yes. 

Q.    Do  you  have  any  note  of  that?  A.    Yes. 

Q.    Where  have  you  noted  the  pain  in  that  area  ? 

A.     ''Tires  in  back  easily." 

Q.     Tires  in  back  easily? 

A.     Yes.  This  is  my  own  shorthand. 

Q.  So  you  interpret  the  fact  that  he  told  you  he 
tired  in  the  back  easily  that  he  has  pain  in  the 
back? 

A.  He  had  pain  and  soreness  and  some  evidence 
of  slight  [206]  muscle  spasm  there,  yes,  definitely. 
You  see,  those  big  muscles  that  attach  the  trunk  to 
the  pelvis  come  off  as  four  fractured  transverse 
processes,  and  a  blow  or  injury  that  is  sufficient  to 
rip  those  loose  naturally  tears  a  lot  of  soft  tissue 
with  it.   When  you  deal  with  a  fracture,  it  is  not 
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only  the  bone  that  is  involved,  but  quite  often  the 
bone  will  heal  and  the  injury  to  the  soft  tissue,  scar 
tissue,  still  remains,  and  you  have  a  greater  pain 
from  soft  tissue  damage  than  you  will  have  from 
the  bony  injury  itself. 

Q.  Last  Monday  when  you  saw  him  did  you  see 
muscle  spasm? 

A.  Yes,  he  had  some  pain  from  muscle  spasm 
when  he  was  bending  forward  on  extreme  motion. 

Q.    As  he  bent  over  all  the  way 

A.    Yes. 

Q.    he  told  you  it  hurt  him? 

A.  Yes,  and  you  could  see  what  we  call  muscle 
spasm.  There  is  a  little  inequality  there  of  tension 
of  the  two  muscles.  It  was  not  much,  but  it  was 
some. 

Q.    Did  you  note  it  any  place  in  your  records? 

A.  Probably  it  was  on  a  disc  on  my  dictagraph 
up  there.  These  are  sort  of  courtroom  notes.  It  is 
not  a  complete  record. 

Q.  Speaking  of  courtroom,  when  you  examined 
him  last  week  that  was  for  the  purpose  of  testifying 
at  this  trial,  was  it  not?  [207]  A.    Yes. 

Q.    You  knew  that  the  trial  was  coming  up? 

A.  Yes,  but  who  I  was  testifying  for  or  what 
about  I  do  not  know  yet. 

Q.  After  you  left  the  hospital,  can  you  tell  me 
the  first  time  you  saw  him?  I  think  it  is  on  that 
yellow  sheet,  is  it  not.  Doctor  ? 

A.  I  saw  him  in  June— 4th,  18th;  July  11th, 
15th,  24th,  31st;  September  4th,  7th;  October  20th, 
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29th;  I  saw  him  on  November  1st;  I  saw  him  the 
2nd  of  December.  As  he  was  gradually  improving 
his  visits  got  less  frequent. 

Q.  After  December  2nd,  1952,  when  is  the  next 
time  you  saw  him  ? 

A.     The  17th  of  December,  1952. 

Q.     The  next  time? 

A.     The  30th  of  December. 

Q.    And  the  next  time  ? 

A.     The  8th  of  January,  1953. 

Q.    And  the  next  time  ? 

A.     February  10th,  1953. 

Q.  Was  February  10th,  1953,  the  last  time  you 
saw  him  up  until  last  Monday? 

A.  It  probably  was.  That  is  the  best  of  my  recol- 
lection. 

Q.  Groing  back  to  your  findings,  the  first  time 
you  saw  him  after  he  left  the  hospital  June  4th, 
1952,  you  have  a  note  [208]  there,  ''Improving'"? 

A.     Yes,  to  report  in  10  days. 

Q.  He  came  back  in  10  days,  and  what  is  your 
note  on  the  18th? 

A.  Improving.  States  vision  is  poor.  I  received 
permission  to  send  him  to  an  eye  specialist  to  check 
his  vision. 

Q.  Did  that  complaint  of  his  vision  have  any- 
thing to  do  with  the  injury  that  he  received  in  the 
accident  ?  A.    I  do  not  think  so. 

Q.  You  saw  him  on  July  11th,  and  what  is  your 
report  on  that  date? 

A.    I  had  a  consultation  with  Dr.  George  Hos- 
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ford  about  his  findings.    I  secured  permission  to 

have  his  eyes  examined  and  then  I  rechecked  the 

X-rays. 

Q.    You  also  have  a  notation,  "Improving,"  do 
you  not  ?  A.    Yes,  sir. 

Q.     On  July  15th  you  have  a  notation,  "Gradu- 
ally getting  ofl  crutches,"  is  that  right? 

A.    Yes,  sir. 

Q.     On  July  24th  the  notation  is,  "Progress  satis- 
factory" ?  A.     Yes. 

Q.     On  July   31   you   have   the   notation,    "Im- 
proved"? A.    Yes,  sir. 

Q.     On   September  4th  you  have   the  notation, 
"Improving"?  A.     Yes,  sir.  [209] 

Q.     October  7th? 

A.     "Pain  in  right  ankle  and  right  knee  on  sit- 
ting rotation."  I  told  him  to  stop  wearing  his  cane. 

Q.     To  discard  his  cane? 

A.     To  discard  his  cane  gradually. 

Q.     On  October  20th,  1952,  you  have  the  nota- 
tion, "Improving,  to  return  in  one  week"? 

A.     That  is  right. 

Q.     On  October  29th  you  have  the  notation,  "Im- 
proved," is  that  right?  A.    Yes,  sir. 

Q.     On   November   1st   you   have    the    notation, 
"Improving"?  A.    Yes. 

Q.    And  "Flexion  o.k."? 

A.     That  is  right. 

Q.    "What  do  you  mean  by  "flexion,"  Doctor? 

A.    Forward  bending  satisfactory,  forward  flex- 
ion. 
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Q.    Then  you  have 

A.    "Practically  no  limp." 

Q.  That  was  the  notation,  ''Practically  no 
limp""?  A.    Yes. 

Q.     "And  to  return  in  10  days"  ? 

A.    Yes,  sir. 

Q.     On  December  17th  you  have  no  notation. 

A.     No.  [210] 

Q.  December  30th  you  have  a  notation,  "Gradu- 
ally improving."  January  8th,  1953,  you  have  a 
notation 

A.     "Improved.  Report  in  10  days." 

Q.  When  you  saw  him  February,  whatever  that 
date  is,  in  1953,  did  you  discharge  him  to  go  to  work 
at  that  time  ? 

A.  I  thought  he  could  go  to  work  in  June  1953. 
That  was  my  opinion  as  of  December.  I  thought  it 
would  be  six  months  before  he  would  get  back  to 
work.  Now,  the  reason  I  haven't  got  the  full  report 
here,  that  return  to  work  as  of  such  a  specific  date, 
that  he  was  no  longer  under  insurance  care,  and 
there  was  no  report  turned  in  after  that.  He  was 
coming  to  see  me,  but  at  my  last  report,  I  thought 
it  would  take  about  six  months.  So  I  figured  he 
would  be  able  to  get  back  to  work  some  time  in 
June,  1953. 

Q.  And  you  so  reported,  I  believe,  in  December 
of  1952?  A.     Of  1952. 

Q.  Before  we  get  to  that.  Doctor,  this  yellow 
sheet  that  I  hold  in  my  hand,  that  is  the  notes  of 
the  daily — ^not  daily  visits,  but  the  times  he  came 
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into  your  office?  Are  those  your  complete  notes  on 

those  particular  visits?  A.    Yes. 

Mr.  Taylor :  We  would  like  to  ojffer  those  in  evi- 
dence, Your  Honor. 

Mr.  Gerhardt:  No  objection,  Your  Honor.  We 
will  ask  that  the  report  just  referred  to,  from  which 
the  doctor  [211]  refreshed  his  recollection,  also  be 
offered.  That  is  the  December  2nd  report. 

(The  notes  of  daily  visits  were  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit B.) 

Mr.  Taylor:  Let  me  ask  him  some  questions 
about  that  report. 

Q.  Doctor,  you  have  referred  to  a  report  dated 
December  13th,  1952,  and  that  was  a  report  to  Mr. 
Lloyd  E.  McMurray,  one  of  the  attorneys  for  Mr. 
Williams,  is  that  correct?  A.     Yes. 

Q.  And  you  have  a  yellow  copy  in  your  file.  In 
this  report  you  have  listed  the  fractures  that  you 
found  in  your  earlier  studies  of  Mr.  Williams,  is 
that  correct  ?  A.     That  is  correct. 

Q.  And  I  believe  you  said  that  insofar  as  the 
fracture  of  the  right  side  of  the  pelvis,  there  was  a 
moderate  separation  of  the  fragments? 

A.    That  is  correct. 

Q.     Did  that  fracture  ultimately  heal  ? 

A.  Yes.  Wait  a  minute  now.  Will  you  please 
tell  me  which  fracture  we  were  referring  to  ?  There 
is  one  here — you  have  another  X-ray  report  there? 

Q.  Here  are  two  X-ray  reports.  Is  that  what 
you  are  looking  for?  [212]  A.     No,  sir. 
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Mr.  Gerhardt:  Are  they  in  the  St.  Mary's  Hos- 
pital records,  Doctor? 

Mr.  Taylor:  The  reports  in  evidence  do  not  con- 
tain X-ray  findings,  Your  Honor. 

The  Witness:  Are  yoii  asking,  sir,  with  respect 
to  which? 

Mr.  Taylor:  Q.  I  am  asking  you  with  respect 
to  item  No.  1  on  your  report. 

A.  ''Right  side  with  moderate  separation  of  the 
fragments.   He  sustained  the  following  injuries." 

Q.  My  question  is  this:  As  to  that  fracture  on 
the  right  side  of  the  pelvis,  did  it  ultimately  fill  in 
with  callous? 

A.     The  4/10  X-rays  show  it  had  not. 

Q.  You  have  later  made  reports  on  that,  haven't 
you.  Doctor? 

A.  I  am  trying  to  follow  them  in  sequence.  The 
reason  I  am  hesitating,  there  was  one  that  was  very 
slow  to  heal.  It  says  the  fracture  referred  to  there, 
that  I  am  referring  to  in  item  1  on  the  4th,  showed 
beginning  of  healing — that  was  on  the  10th  of  April 
— and  then  on  May  12th  there  was  a  minimal 
amoimt  of  callous.  The  healing  was  progressing. 
No  change  of  the  fragments.  Callous  is  not  abund- 
ant, beginning  to  form.   That  is  all  the  fractures. 

And  then  the  next  examination  shows  a  fractured 
neck  of  the  femur,  old  healed  fracture  by  the  pubis. 
"Ununited  fracture  [213]  of  the  tuberosity  on  the 
right  side  that  overrode  a  deformity."  That  was  in 
July.   This  is  September.    ''Old  healed  fracture  of 
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the  neck  of  the  right  femur."  So  as  late  as  Septem- 
ber one  fracture  had  not  healed. 

Q.    As  late  as  September  1952  ? 

A.    Yes,  sir. 

Q.  Were  there  any  checkup  X-rays  on  that  par- 
ticular fracture? 

A.  No,  I  think  that  was  the  last.  It  seems  to 
me  some  of  the  X-ray  records  are  not  here. 

Q.  I  call  your  attention  to  the  paragraph  in  the 
letter  of  December  15th  which  says,  "Fractures  were 
treated  and  healing  has  been  satisfactory." 

A.    Yes. 

Q.  Would  that  indicate  that  there  had  been  a 
filling-in  of  these  fractured  areas? 

A.  So  that  by  December  12th,  1952,  there  had 
been  healing  of  the  fractures? 

A.  That  is  right,  with  the  exception  of  one.  One 
fracture  apparently  had  not  healed. 

Q.    Does  it  say  so  in  this  report? 

A.     Not  in  this  one. 

Q.  I  believe  you  stated  that  one  of  them  showed 
there  was  an  overriding  fragment,  which  you  said 
would  be  permanent,  in  your  direct  testimony. 

A.    Yes.  [214] 

Q.     Can  you  tell  me  the  degree  of  overriding? 

A.  I  have  the  pictures.  I  could  show  it  to  you. 
It  was  my  impression  it  was  about  %  inch  over- 
riding. 

Q.     That  is  an  overlapping? 

A.    It  is  an  overlapping  about  like  that. 

Q.    But  there  was  union?  A.    Yes. 
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Q.     Was  that  a  firm  union?  A.     I  think  so. 

Q.  So  there  wouldn't  be  any  rubbing  back  and 
forth  in  the  area*? 

A.  No,  not  of  the  fracture  line,  but  it  would  tilt 
the  pelvis.  It  would  tilt  the  hip. 

Q.  Did  you  make  any  measurements  of  Mr.  Wil- 
liams to  determine  whether  or  not  there  is  any 
shortening  of  either  side  or  any  tilt  of  the  hip 
joints? 

A.  He  has  no  shortening  of  his  legs.  He  had  no 
shortening  of  his  legs,  but  there  is  a  demonstrable 
tilt  in  the  access  of  the  two  hip  joints. 

Q.    Pardon  me? 

A.     There  is  a  demonstrable 

Q.  Do  you  have  any  notes  on  that  that  shows  the 
amount  ? 

A.  Not  X-ray  pictures.  At  least  I  hadn't  them. 
He  has  a  difference  between  his  right  and  his  left 
socket  and  a  [215]  deformity  of  the  head  of  the 
femur  from  the  fracture  there.  If  I  can  see  the 
X-ray  pictures,  I  can  show  it  to  you. 

Q.  I  don't  have  the  X-ray  picture.  What  is  this 
notation  on  the  face  of  Defendant's  Exhibit  A, 
'Normal  shape"? 

A.     "Motions  o.k.  and  normal  shape." 

Q.  What  part  of  his  body  were  you  talking 
about  when  you  said  it  was  a  normal  shape  ? 

A.  Talking  about  the  trunk  on  the  pelvis,  the 
torso  on  the  pelvis  as  he  stands. 

Q.     So  that  as  he  stands  with  his  back  in  a  nor- 
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mal   shape   there   wouldn't   be   any   tilting,   would 

there,  Doctor? 

A.  Not  of  his  spine,  not  of  the  transverse  proc- 
esses, not  of  the  spine  and  the  pelvis.  In  other 
words,  the  bones  of  his  vertebra  stood  on  his  pelvis 
all  right,  but  it  is  his  pelvis  that  is  twisted. 

Q.  When  you  saw  him  this  week,  June  6,  1955, 
was  there  any  evidence  of  any  limp? 

A.     Slight  limp. 

Q.    Do  you  have  it  marked  any  place? 

A.  No,  no,  I  know  I  have  it  on  the  disc.  By  the 
disc  I  mean  the  soundscriber.  I  have  a  soundscriber 
and  I  talk  into  it  and  listen  to  it. 

Q.  In  your  report  of  December  15th — and  that 
is  December  15th,  1952 — you  said  he  walked  with  a 
limp  but  it  isn't  marked.  You  mean  by  that  it  is 
hardly  noticeable  ? 

A.    I  would  call  it  a  slight  limp. 

Q'.    A  very  slight  limp  ? 

A.     Slight.  Now,  I  would  call  it  very  slight.  [216] 

Q.  In  other  words,  there  has  been  an  improve- 
ment since  December  19th,  1952?  A.     Oh,  yes. 

Q.  Do  you  know  when  Mr.  Williams  returned  to 
work  ?  A.    No. 

Q.  I  think  you  referred  to  it  before;  in  your 
letter  you  thought  it  would  be  about  six  months 
after  December  1952?  A.    Yes. 

Q.  When  he  came  in  this  week  he  told  you  he 
had  been  working  as  a  stevedore,  did  he  not? 

A.    Yes. 
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Q.  You  had  never  seen  Robert  Williams  as  a 
patient  prior  to  the  date  of  his  injury,  had  you? 

A.    No. 

Q.  So  you  do  not  know  whether  he  had  a  limp 
prior  to  that  time,  do  you?  A.    No. 

Q.  You  do  not  know  whether  he  was  a  person 
who  moved  slowly  or  rapidly  before  the  accident, 
do  you? 

A.    I  imagine  he  was  pretty  active. 

Q.     You  do  not  know  that,  though,  do  you.  Dr.? 

A.  I  would  say  he  was  a  quick  mover.  I  can't 
conceive  of  a  man  who  has  built  a  physique  being 
slow,  lethargic  or  hesitant  in  his  motions.  He  is  a 
pretty  heavily  muscled,  well  developed  man.  Of 
course,  that  is  an  opinion.  [217] 

Q.    You  had  him  bend  over  last  Wednesday? 

A.    Yes. 

Q.     He  could  touch  the  floor? 

A.  Yes,  he  could  get  down  and  touch  his  finger- 
tips, bring  them  down  to  the  floor.  But  the  last  six 
inches  was  somewhat  painful,  slower,  and  some  evi- 
dence of  muscle  spasm,  in  touching. 

Q.     But  he  could  touch  the  floor? 

A.     He  could  touch  the  floor. 

Q.  Did  he  have  any  limitation  of  motion  last 
Monday  when  you  saw  him  ? 

A.  Yes,  I  considered  that  last  six  inches  a  limi- 
tation of  motion.  In  other  words,  he  gets  down  to 
the  point  where  he  stretches  the  muscle  and  then 
there  is  a  moderate  amount  of  pain.  Of  course,  pain 
is  an  interpretative  thing.  It  gets  down  to  where  his 
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back  would  hurt  him.  It  would  slow  him  down.  He 

could  get  down  there.  It  wasn't  a  fixation. 

Q.  It  was  not  a  true  limitation  in  that  he  could 
not  go  any  further? 

A.     No,  he  could  touch  the  floor. 

Q.  He  told  you  it  hurt  when  he  was  doing  the 
last  six  inches?  A.    About  the  last  six  inches. 

Q.     That  is  a  subjective  complaint? 

A.  Yes,  but  he  had  muscle  spasm  with  it,  which 
is  objective. 

Q.  Any  other  objective  findings  with  reference 
to  the  [218]  injuries  that  Mr.  Williams  received, 
when  you  examined  him  last  Monday? 

A.  Yes,  he  had  pain  in  his  right  hip  on  extreme 
abduction  and  on  extreme  flexion  and  on  extreme 
extension. 

Q.     Could  he  flex  his  right  hip  ? 

A.    Almost  completely. 

Q.  There  was  no  limitation  of  motion  of  flexion 
of  the  right  hip,  was  there  ?  A.     Slight. 

Q.    By  slight  you  mean  very  little,  is  that  right  ? 

A.    Very  little. 

Q.    How  about  the  abduction? 

A.    Abduction  was  moderately  limited. 

Q.     Could  you  tell  me  in  figures  or  amount? 

A.     I  would  say  it  was  cut  down  by  8  to  10  degrees. 

Q.  And  the  extension  of  his  hip,  did  he  have  full 
extension  ? 

A.  He  had  a  little  limitation  of  backward  exten- 
sion. 

Q.    Very  slight  limitation  of  extension? 
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A.     Slight. 

Q.     Those  were  objective  findings^ 

A.    Yes,  sir. 

Q.  Are  there  any  other  objective  findings  besides 
this  motion  of  his  hip  and  the  bending  over  motion, 
touching  the  floor? 

A.  Except  for  every  limp  that  you  would  catch 
if  you  were  [219]  looking  for  it,  no. 

Q.     Then  that  would  be  all  the  objective  findings? 

A.  All  the  objective  findings.  Physical  examina- 
tion.  I  have  had  no  X-rays  made. 

Q.  This  nerve  damage  that  you  refer  to  is  some- 
thing that  has  cleared  up  so  far  as  you  can  tell? 

A.    I  think  it  has  cleared  entirely. 

Q.  Did  you  prescribe  any  treatment  when  you 
saw  him  on  June  6th?  A.    Yes. 

Q.    What? 

A.  I  told  him  after  he  got  through  work  to  take 
a  good  warm  tub  bath  and  once  in  a  while  take  some 
Alkaseltzer  to  relieve  his  soreness. 

Q.    Anything  else?  A.     No. 

Q.  You  did  not  recommend  any  physiotherapy 
or  anything  like  that? 

A.    No,  I  didn't  think  it  necessary. 

Q.  Did  he  tell  you  how  long  he  worked  before 
his  back  hurt? 

A.  He  told  me  it  depended  on  the  type  of  work 
that  he  was  doing.  He  said  if  he  were  jitney  driving 
he  got  along  pretty  well  but  he  would  have  to  get 
out  of  the  seat  after  three  or  four  hours.  He  said 
he  couldn't  do  a  full  shift  without  getting  out  to  get 
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a  rest,  but  in  lifting,  or  that  sort  of  [220]  shoeing 
or  pushing  where  it  was  heavy,  would  tire  him  out 
rather  quickly. 

Q.    My  question  is  how  long  a  period  of  time  did  - 
he  do  those  things'? 

A.  He  said  it  took  him,  it  began  to  get  him 
towards  the  end  of  his  work.  He  would  work  about 
five  or  six  hours,  quite  a  while,  and  after  that  it 
would  begin  to  bother  him,  and  if  he  goes  to  a  movie 
and  sits  in  a  theater  for  a  couple  of  hours  or  an 
hour  and  a  half  or  so,  his  back  hurts  him  a  little  bit. 

Q.  These  jitneys  that  you  speak  of,  are  those  the 
little  machines  that  run  around  the  docks  ? 

A.    Yes. 

Q.     They  have  lifts  on  the  front  of  them? 

A.  They  have  fork  lifts.  Some  of  them  have  der- 
ricks. They  have  a  seat  that  is  like  the  seat  on  a 
John  Deere  Harvester.  Some  of  them  have  flat 
seats,  but  those  have  little  basket  seats. 

Q.     Those  things  bounce  along  the  tracks  ? 

A.  Yes,  they  pick  cargo  up.  Some  have  a  lever 
that  works  this  way.  Some  have  almost  an  auto- 
matic shift.  There  is  quite  a  nepotism  among  the 
foremen  as  to  who  drives  which. 

Q.  This  traumatic  arthritis  that  you  mentioned 
in  your  testimony,  is  there  any  evidence  now  that  he 
has  any  traumatic  arthritis? 

A.  Well,  there  was  evidence  when  the  last  X- 
rays  were  taken,  [221]  which  is  still  present,  in  all 
probability.  I  have  not  rechecked  them,  but  I  have 
never  known  of  any  cases  where  the  hip  socket  was 
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smashed  in  like  that  and  then  healed,  where  there 

was  final  absorption,  although  it  might  occur. 

Q.  Is  there  any  evidence  at  the  present  time  that 
he  is  suffering  from  traiunatic  arthritis  ? 

A.  I  think  the  pain  in  his  hip  is  due  partially 
to  arthritis  and  partially  to  scar  tissue  in  the  mus- 
cle, and  I  think  the  pain  in  his  back  after  lifting 
or  sitting  or  climbing  a  great  period  of  time  is 
somewhat  due  to  arthritis.  It  is  pretty  hard  to  sepa- 
rate which  is  due  to  the  arthritis  and  which  is  due 
to  the  muscle  spasm. 

Mr.  Gerhardt :  In  view  of  the  doctor's  testimony, 
Your  Honor,  I  do  not  intend  to  use  these  X-rays, 
if  Mr.  Taylor  would  like  to  use  them 

Mr.  Taylor:    I  have  no  desire  to,  thank  you. 

Q.  Does  he  have  pain  in  his  hip  at  the  present 
time? 

A.  Yes,  he  says  his  hip  hurts  him  and  his  back 
hurts  him  after  he  has  worked  for  a  while  and  used 
it,  and  the  heavier  the  work,  the  more  quickly  the 
pain  comes  on.  It  does  not  bother  him  so  much 
when  he  is  doing  comparatively  light  work,  but  in 
bed  it  wakes  him  up  at  night.  If  he  lies  on  that  side 
too  long  he  has  to  shift  his  position,  and  also  sitting 
in  a  movie  or  sitting  in  a  hard  seat,  after  about  an 
hour  or  so  he  shifts.  It  bothers  him.  [222] 

The  Court :  Does  that  have  to  do  with  the  circu- 
lation ? 

A.  I  do  not  think,  Your  Honor,  it  would  be  the 
circulation.  You  can't  disturb  the  circulation  of  the 
hip  in  sitting.  I  think  it  is  due  to  muscle  stretching 
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and  pulling  at  an  angle  that  it  is  not  intended  to 
pull.  In  other  words,  the  muscles,  when  a  man  sits 
normally  he  can  sit  squarely  on  both  cheeks  of  his 
buttock.  He  has  cushions  there  to  protect  him.  If 
he  has  a  little  tilt,  the  angle  of  the  bone  which  you 
sit  on  is  definitely  fractured,  there  is  a  deviation 
there,  and  that  puts  a  stretch  on  the  muscle  and  it 
would  tire  more  easily.  It  is  a  strained  position. 

The  Court :  Q.  What  is  your  thought  in  relation 
to  a  bed  patient  and  the  necessity  of  getting  him 
out  of  bed  and  around  ?  What  does  that  do  ? 

A.  The  quicker  you  can  get  motion  into  joints 
the  better  it  is. 

Q.     That  has  no  relation  to  the  circulation  at  all. 

A.  Oh,  yes,  the  circulation  has  to  improve,  but 
I  thought  you  meant  would  this  pain  be  due  to  a 
stoppage  of  circulation,  such  as  if  you  put  an  arm 
over  a  bench,  cutting  off  the  circulation. 

Mr.  Taylor :  Q.  This  pain  that  you  describe,  did 
I  understand  you  correctly  that  is  because  of  muscle 
pulling  *?  A.    Yes,  a  muscle  staying  in  a 

Q.     Cramped  position? 

A.  Yes,  sir.  I  can  explain  it.  Take  any  normal 
group  of  [223]  motions.  You  have  a  normal  rota- 
tion of  the  hand.  You  can  turn  your  hand  like  that. 
If  you  get  a  fracture  of  the  wrist,  which  is  a  com- 
mon fracture,  particularly  in  the  center,  you  fall  on 
the  hand  like  that,  one  of  the  results  is  a  stiff  wrist, 
and  your  motion  is  limited,  and  if  you  go  beyond 
that  or  you  use  that,  the  muscle  which  normally 
allows  you  to  complete  that  motion  has  been  torn 
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and  ruptured,  there  is  scar  tissue  and  it  is  sore.  It 
is  just  as  if  you  bent  your  thumb  back  beyond  the 
normal  range  of  motion.  That  is  the  probable  ex- 
planation of  some  of  this  muscle  pain  and  joint  pain 
after  fracture.  It  is  not  entirely  clear,  but  it  is 
found  in  cases  that  have  no  relation  to  injury  what- 
soever. 

Q.     That  is  not  arthritis,  is  it.  Doctor? 

A.  No,  arthritis  is  an  inflammation  of  the  joint, 
a  pathology,  an  inflammation  of  the  joint,  the  joint 
surface. 

Q.    Arthritic  changes  are  shown  in  the  joint? 

A.     Arthritic  changes  are  shown  in  the  joint. 

Q.  Roentgenologists  generally  report  arthritic 
changes  in  the  joints  when  they  make  their  reports, 
don't  they?  A.    If  there  is  arthritis  there. 

Q.     That  would  be  one  of  their  findings? 

A.     That  would  be  one  of  their  findings. 

Q.  In  any  of  the  X-ray  reports  that  you  have 
is  there  any  evidence  of  any  arthritis?  You  may 
look  at  them  if  you  wish. 

A.  Yes.  I  know  myself,  because  you  can  see  the 
hip  socket  [224]  pretty  badly  smashed  and  bone 
crowded  down  into  it.  That  is  a  traumatic  arthritis. 
You  can  see  it.  You  do  not  have  to  have  a  report 
on  it.  It  is  there. 

Q.  But  it  is  in  none  of  these  reports,  is  it, 
Doctor? 

A.  No,  but  it  is  in  his  hip.  It  is  his  hip  that 
hurts  him,  not  the  report. 

Q.    I  appreciate  that,  but  it  would  seem  if  there 


242        American  President  Lines,  Ltd.,  vs. 

(Testimony  of  Rodney  Yoell.) 

was    any    arthritis,    it    would    be    in    the    report, 

wouldn't  it? 

A.  Not  necessarily,  no.  The  roentgenologist — 
some  put  things  in,  some  leave  them  out.  No  doctor 
is  infallible,  surgeons  or  anybody  else.  It  is  not  an 
exact  science  by  a  long  shot.  But  I  can  show  you 
or  anyone  that  that  hip  joint,  especially  the  right, 
was  pretty  badly  banged  up,  and  he  has  a  shorten- 
ing of  the  neck  of  the  femur,  and  he  has  a  rather 
bad  head  of  the  bone  there. 

Q.  Whether  it  is  banged  up  or  not,  at  the  pres- 
ent time  he  has  very  good  motion  of  it  except  for 
the  slight  limitations  that  you  have  mentioned? 

A.  Yes,  that  is  right.  Yes,  he  has  a  good  func- 
tional hip. 

Q.    It  is  a  good  usable  hip  ? 

A.     It  is  a  good  usable  hip  within  limitations. 

Q.  Within  the  limitations  that  you  have  men- 
tioned? A.    yes,  sir. 

Mr.  Taylor:    No  further  questions.  [225] 

Mr.  Gerhardt :  If  your  Honor  please,  I  only  wish 
to  have  introduced  into  evidence  the  report  of  De- 
cember 12,  1952,  that  the  doctor  used  to  refresh  his 
recollection  from. 

Mr.  Taylor:    May  I  see  it? 

Mr.  Gerhardt:  That  is  the  one  you  referred  to, 
counsel. 

Mr.  Taylor:    Yes. 

Redirect  Examination 
Q.     (By  Mr.  Gerhardt) :    By  the  way,  doctor,  I 
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notice  attached  to  that  report  is  a  bill  which  was 
rendered  subsequently,  and  you  have  the  original 
here,  which  is  already  introduced  into  evidence  as 
Plaintiffs  Exhibit  15,  and  it  is  marked,  your  bill 
being  in  the  amount  of  $260,  December  15,  1952,  to 
Mr.  Robert  Williams,  and  it  is  marked  ''Paid. 
1/16/53."  Does  that  refresh  your  recollection  that 
you  did  make  a  charge  after  the  compensation  pay- 
ments were  cut  off?  This  is  the  one  that  is  in  evi- 
dence already,  doctor,  Plaintiff's  Exhibit  15;  this 
is  the  one  to  Robert  Williams  from  your  office,  and 
which  is  marked  "Paid  1/16/53." 

A.  Apparently  the  secretary  sent  him  a  bill, 
which  is  paid,  which  I  didn't  recall. 

Mr.  Gerhardt:  If  your  Honor  please,  I  have 
asked  that  the  report  of  December  15,  1952,  which 
was  used  by  the  doctor  to  refresh  his  recollection, 
be  admitted  in  evidence. 

The  Court :  It  may  be  admitted  and  marked  next 
in  order. 

(The  report  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 23.)  [226] 

Mr.  Gerhardt :    No  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Taylor)  :  Doctor,  you  are  employed 
by  the  American  President  Lines  as  a  physician, 
are  you  not?  A.    I  am  Chief  Surgeon,  yes. 

Q.     Are  you  on  a  salary? 

A.    Yes,  a  retainer. 
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Q.    A  retainer?  A.    Yes. 

Q.  How  long  have  you  been  connected  with 
American  President  Lines  as  a  physician? 

A.  Ever  since  it  has  been  the  American  Presi- 
dent Lines. 

Q.    And  that  was  when  ? 

A.  I  think  in  1933  or  1934,  maybe  a  little  later 
than  that.  Mr.  Walker  is  here.  He  could  tell  you. 

Mr.  Taylor:    Thank  you,  doctor. 

CHARLES  M.  HAID,  JR. 

was  recalled  as  a  witness,  and  having  been  previ- 
ously duly  sworn,  testified  as  follows: 

Mr.  Gerhardt:  I  have  only  a  few  questions  for 
Mr.  Haid,  your  Honor.  In  view  of  the  time  involved 
in  this  matter  and  to  save  counsel's  and  the  Court's 
time,  I  am  not  going  into  the  services  that  were  ren- 
dered by  Mr.  Haid  as  demonstrated  by  the  next  to 
the  last  exhibit,  which  was  a  bill  of  $5,000.  I  think, 
your  Honor,  rather  than  to  go  into  all  of  that,  and 
in  [227]  view  of  the  testimony  that  has  already  been 
given,  we  will  leave  the  matter  entirely  to  the  dis- 
cretion of  the  Court,  and  I  will  ask  for  the  with- 
drawal of  Plaintiff's  exhibit  Number  22  and  not 
offer  any  further  proof  at  all  of  the  services  that 
were  performed  in  the  defense  of  the  case.  Is  that 
agreeable  ? 

Mr.  Taylor:    Surely. 

Direct  Examination — (Continued) 
By  Mr.  Gerhardt:     Q.     Mr.  Haid,  you  have  lis- 
tened to  Dr.  Yoell's  testimony  here  today? 


Marine  Terminals  Corp.  245 

(Testimony  of  Charles  M.  Haid,  Jr.) 

A.     Yes. 

Q.  Were  you  given  a  copy  of  that  report  of  his 
of  December  15,  1952  that  has  just  been  intro- 
duced in  evidence?  Let  me  show  you  that  report. 

A.     Yes,  I  was,  Mr.  Gerhardt. 

Q.  Is  that  the  one  that  you  referred  to  this 
morning  as  being  the  report  that  you  had? 

A.     Yes. 

Q.  Can  you  tell  me  whether  you  took  into  con- 
sideration the  factors  that  were  outlined  in  this 
report  ? 

A.  Yes,  I  did.  I  might  add  in  that  regard,  Mr. 
Gerhardt,  I  have  known  Dr.  Yoell,  I  have  received 
reports  from  him  for  many  years  in  connection 
with  accidents  where  he  examined  injured  seamen 
or  stevedores,  and  my  own  impression  was  that  Dr. 
Yoell  was  always  very  conservative.  In  other  words, 
he  was  optimistic  as  to  the  chances  of  recovery, 
and  I  took  that  [228]  into  consideration,  too. 

Q.  Mr.  Haid,  during  Dr.  Yoell's  examination, 
there  was  introduced  into  evidence  a  notice  from 
John  Black's  office 

A.     I  believe  I  know  what  you  are  referring  to. 

Q.  You  were  in  court  and  heard  the  testimony. 
There  was  a  notice  from  John  Black's  office  to  Dr. 
Yoell,  and  written  on  behalf  of  the  Fireman's  Fund 
Indemnity  Company,  who  were  acting  as  the  in- 
surance carriers  for  Marine  Teminals,  to  stop 
compensation.  A.    Yes. 

Q.  Prior  to  the  conclusion  of  the  settlement  in 
this  case  did  you  have  any  discussion  with  Mr. 
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Black's  office  pertaining  to  the  settlement  of  this 

case?  A.    I  did. 

Q.    Do  you  recall  about  when  that  was? 

A.  My  best  recollection  is  it  was  shortly  after 
some  rather  extensive  negotiations  with  Mr.  Mc- 
Murray  and  Mr.  Andersen  about  the  middle  of 
December,  1952.  I  was  well  aware  and  had  been  , 
advised,  initially  through  the  Marine  Terminals  re-  \ 
port  of  the  injury  that  Fireman's  Fimd  was  the 
compensation  carrier,  and  knowing,  of  course,  that 
Mr.  Black  was  the  attorney  for  the  Fireman's  Fund 
in  these  matters — and  I  believe  also  that  we  had 
quite  early  established  that  Mr.  Black  was  being 
furnished  copies  of  the  reports  from  time  to  time 
from  Dr.  Yoell  concerning  the  examination  of  Mr. 
Williams  for  his  use  [229]  and  benefit  in  connec- 
tion with  the  compensation  payments — so  I  there- 
fore contacted  Mr.  Black  on  behalf  of  the  Fire- 
man's Fund,  the  compensation  carrier,  and  of 
course.  Marine  Terminals  Corporation  to  recall  to 
his  recollection  the  fact  that  Mr.  Williams  had  filed 
his  notice  of  election  to  sue  American  President 
Lines  and  that  the  suit  had  been  filed,  and  so 
forth,  and  that  the  matter  had  been — I  had  taken 
Mr.  Williams'  deposition  and  investigated  the  case, 
and  so  forth,  and  that  we  were — I  was  now  in  a 
position  of  either  having  to  go  to  trial  or  settle  the 
case  within,  oh,  a  month  or  five  weeks,  something 
of  that  sort,  and  called  to  his  attention  the  fact  that 
it  appeared  from  my  investigation  and  what  not, 
the  legal  research,  that  the  liability  was  that   of 
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Marine  Terminals  Corporation  rather  than  that  of 
American  President  Lines,  and  discussed  at  some 
length  with  him  the  matter  of  the  right  of  indem- 
nity over. 

Q.  Did  you  discuss  with  him  the  amount  of  the 
settlement  ? 

A.  Oh,  yes,  I  did.  I  called  to  his  attention  the 
fact  that  our  settlement  negotiations  had  been  going 
on  and  the  amounts  involved  and  what  the  flat 
minimum  demand  was  of  Williams'  attorneys. 

Q.  Did  you  advise  him  with  respect  to  the 
amount  that  was  paid,  that  you  were  going  to  pay 
in  settlement  of  this  case  or  the  amoimt  that  you 
thought  you  might  pay? 

A.  My  recollection  of  that  is  that  we  thought 
that — as  of  [230]  about  the  middle  of  December  or 
thereabouts  I  advised  him  I  had  received  this  flat 
minimum  demand  of  $75,000,  but  that  I  was  con- 
tinuing— I  was  hopeful  that  through  further  nego- 
tiations I  would  be  able  to  reduce  that  amount,  and 
Mr.  Black  advised — I  had  several  telephone  discus- 
sions with  him  at  one  time  or  another  and  I  be- 
lieve I  saw  him  in  his  office,  and  he  stated  to  me 
that  he  was  giving  the  matter  of  legal  liability,  of 
settlement  and  so  forth,  and  negotiations,  his  active 
attention. 

I  got  right  down  to  the  wire  with  regard  to  the 
trial  date  on  January  16th,  1953,  and  not  having 
received  any  answer  from  Mr.  Black  for,  oh,  a 
s^eek  or  so  as  to  what  it  was  that  he  was  doing  or 
what  his  views  were,  I  finally  concluded  the  settle- 
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ment  to  the  best  of  my  ability  at  that  time  with 
Williams  and  his  attorney. 
Mr.  Grerhardt:    Thank  you.   That  is  all. 

(A  recess  was  taken  to  10 :00  a.m.  Friday, 
June  10,  1955.)  [231] 
The  Clerk :    American  President  Lines  vs.  Marine 
Terminals  Corporation,  further  trial. 

CHARLES  M.  HAID,  JR. 

a  witness  called  on  behalf  of  the  plaintiff,  was  re- 
called and  having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows : 

Cross  Examination 

Q.  (By  Mr.  Taylor)  :  Mr.  Haid,  did  you  handle 
the  pleadings  in  the  case  of  Robert  Williams  against 
APL?  A.    Yes,  for  the  defense. 

Q.     For  the  defense?  A.    Yes. 

Q.    Did  you  set  up  an  answer?  A.    Yes. 

Q.  In  the  answer  did  you  deny  negligence  on 
the  part  of  APL? 

A.  I  believe  I  did,  yes.  I  have  not  looked  at  the 
answer,  Mr.  Taylor,  recently,  but  if  negligence  had 
been  alleged,  and  I  believe  that  it  was,  I  did  deny  it. 

Q.     Did  you  deny  unseaworthiness? 

A.  Yes.  You  can't  very  well  concede  those 
things,  Mr.  Taylor. 

Q.  Did  you  set  up  the  defense  of  contributory 
negligence?  A.    I  believe  I  did. 

Q.  Did  you  set  up  any  other  special  defenses, 
Mr.  Haid?  [232] 
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A.  As  I  recall  it,  Mr.  Taylor,  I  did  set  up  a 
special  defense  to  the  effect  that  the  negligence  and 
the  unseaworthiness,  if  any,  was  caused  by  Marine 
Terminals  Corporation,  in  an  effort  to  take  advan- 
tage of  the  various  decisions  in  the  Circuit  Courts 
to  the  effect  that,  as  the  law  was  then,  where  a 
stevedoring  company  takes  control  over  an  area  and 
causes  something,  the  liability  then  is  not  that  of  the 
steamship  company  but  rather  that  of  the  stevedor- 
ing company. 

Q.     These  pleadings  were  filed  in  the  State  court? 

A.     Yes. 

Q.  Did  you  file  a  cross-complaint  in  the  State 
court  against  the  Marine  Terminals? 

A.  There  is  no  provision  for  that  in  the  State 
court,  Mr.  Taylor. 

Q.  Did  you  file  any  type  of  pleadings  to  inter- 
vene Marine  Terminals  in  the  State  court  action? 

A.  No,  I  did  not.  There  is  no  provision  in  the 
law  of  the  State  of  California  for  interpleader  in 
that  manner. 

Q.  What  facts  did  you  have  at  your  disposal 
as  the  basis  for  the  denial  of  unseaworthiness? 

A.  Really  none,  to  tell  you  the  truth,  Mr.  Tay- 
lor. As  I  received  advices,  received  the  file,  such 
as  there  was  with  respect  to  the  accident,  it  ap- 
peared to  me  the  liability  with  respect  to  unsea- 
worthiness was  quite  clear,  but  I  was  certainly  not 
going  to  concede  that  in  the  pleading  stage  and 
have  [233]  somebody  take  a  judgment  based  upon 
the  pleadings. 
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Q.  Was  there  an  investigation  made  and  was 
that  investigation  available  to  you  when  you  filed 
your  answer  in  the  State  court? 

A.    I  believe  so. 

Q.  You  filed  your  answer  after  reviewing  the 
investigation  that  had  been  made  up  to  that  time? 

A.    Yes. 

Q.  Did  you  make  any  motions  to  strike  any  por- 
tion of  the  complaint  filed  by  Robert  Williams? 

A.    No. 

Q.  Was  there  any  attempt  made  to  transfer  the 
State  court  action  to  the  Federal  court? 

A.  As  of  the  time  that  the  file  was  referred  to 
me  for  defense  the  statutory  time  within  which 
transfer  could  have  been  accomplished  under  the 
Federal  Rules  of  Procedure  had  expired;  so  I  was 
in  no  position  to  do  so,  when  I  received  the  com- 
plaint, so  I  did  not  make  a  motion  to  transfer  be- 
cause I  was  time  barred. 

Q.  Did  you  notify  the  Marine  Terminals,  or 
did  your  office  notify  Marine  Terminals  that  the 
Williams  vs.  American  President  Lines  complaint 
had  been  filed?  A.     In  writing  or  orally? 

Q.     In  any  way. 

A.  I  do  not  believe  I  did  so  immediately  after 
receiving  the  complaint,  but  I  know  that  I  did  later 
on  orally.  [234] 

Q.  When  was  that  that  you  first  notified  the  Ma- 
rine Terminals  of  the  filing  of  the  Williams  suit? 

A.  That  was,  to  the  best  of  my  recollection,  dur- 
ing December  1952,  and  I  did  not  notify  Marine 
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Terminals  Corporation  as  such,  but,  rather,  John 

Black,   attorney  for   the   underwriter   for  Marine 

Terminals. 

Q.  So  that  your  best  recollection  and  your  testi- 
mony is  that  you  at  no  time  notified  Marine  Ter- 
minals directly  with  reference  to  the  filing  of  the 
Williams  suit? 

A.     I  believe  that  is  correct. 

Q.  Did  you  or  anyone  in  your  office  ever  make 
a  demand  upon  the  Marine  Terminals  to  defend  the 
action  of  Williams  against  American  President 
Lines  % 

Mr.  Gerhardt:  We  have  stipulated,  I  believe, 
your  Honor,  that  we  did  not.  Isn't  that  correct, 
Mr.  Taylor?  A  direct  demand  to  defend? 

Mr.  Taylor:     Yes 

Mr.  Gerhardt:  Let  the  witness  go  ahead  and 
answer. 

The  Witness:  No,  I  made  no  direct  demand 
upon  Marine  Terminals  as  such. 

Mr.  Taylor:  Q.  That  is  a  demand  to  take  over 
the  defense  of  the  American  President  Lines? 

A.     That  is  right. 

Q.     So  we  understand  each  other. 

A.  Yes.  But  that  was,  however,  among  the  sub- 
jects of  the  [235]  conversation  later  on  with  Mr. 
Black. 

Q.  Did  you  give  Marine  Terminals  any  notice 
of  the  settlement  that  was  going  to  be  made  ? 

A.     Through  their  attorney,  Mr.  Black,  I  did. 

Q.     You  gave  a  notice  to  Mr.  John  Black? 
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A.    Yes. 

Q.     Was  that  in  writing  or  was  that  verbally? 

A.     That  was  verbal. 

Q.  When  was  your  first  verbal  information  to 
Mr.  John  Black  given  with  reference  to  the  notice 
of  settlement? 

A.  About  the  middle  of  December,  1952.  When 
I  say  about  the  middle — around  about  that  time. 

Q.  How  was  that  information  conveyed  to  Mr. 
Black? 

A,  My  best  recollection  at  the  present  time  is, 
Mr.  Taylor,  since  I  had  occasion  to  discuss  various 
things  with  Mr.  Black  on  other  cases  from  time  to 
time,  either  in  person  or  over  the  phone,  I  think 
the  first  time  that  I  notified  Mr.  Black  about  this 
situation  was  probably  over  the  phone. 

Q.    You  recall  it  was  a  telephone  conversation? 

A.     Yes. 

Q.  Did  you  ever  follow  that  up  with  any  letter 
to  him?  A.     No,  I  did  not. 

Q.  Is  there  any  correspondence  between  your  of- 
fice and  Mr.  Black's  office  concerning  the  settle- 
ment of  Marine  Terminals?  A.     No.  [236] 

Q.     The  settlement  of  the  Williams  case? 

A.    No. 

Q.  In  this  first  telephone  conversation  that  you 
had  with  Mr.  Black,  which  you  believe  was  about 
the  middle  of  December  1952,  what  did  you  tell  him 
and  what  did  he  say  to  you  about  it? 

A.  Well,  it  is  pretty  hard  to  remember  exactly 
what  was  discussed,  because  we  had  more  than  one 
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discussion  about  the  entire  matter.  But  my  best 
recollection  is  that  I  advised  him  of  the  pendency 
of  the  Williams  case  against  the  American  Presi- 
dent Lines,  discussed  with  him  some  of  the  facts 
of  the  matter,  as  to  the  liability  of  American  Presi- 
dent Lines,  and  I  also  believe — and  I  see  no  reason 
to  believe  otherwise — that  we  discussed  generally 
the  nature  and  extent  of  Mr.  Williams'  injuries,  be- 
cause I  had  been  advised  that  copies  of  Dr.  Yoell's 
reports  had  been  forwarded  to  Mr.  Black's  office 
from  time  to  time,  because  they  were  the  attorneys 
for  the  underwriters  in  the  case. 

It  is  also  my  recollection  that  I  discussed  with 
him  the  fact  that  the  plaintiff's  attorneys  had  initi- 
ated settlement  discussions  with  me  concerning  the 
case  as  such. 

Q.     Did  you  tell  him  what  the  demand  was? 

A.     I  believe  I  did. 

Q.    What  did  you  tell  him  in  that  regard? 

A.  I  believe  I  told  him  exactly  what  they  told 
me.  [237] 

Q.     And  that  was  what? 

A.  That  their  initial  demand  was  $90,000,  and 
that  they  had  finally  come  down,  after  considerable 
bickering  back  and  forth  between  themselves  and 
myself,  to  a  flat  minimum  of  $75,000. 

Q.  Did  you  have  more  than  one  conversation 
with  Mr.  Black  on  this  subject  of  settlement? 

A.  Yes,  I  did,  Mr.  Taylor.  I  can  recall  that. 
And,  oh,  I  might  mention  to  you  also  that  Mr. 
Black  and  I  discussed  the  problem  of  indemnity — 
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that  subject  between  American  President  Lines  and 

Marine  Terminals  Corporation. 

Q.  Was  that  discussion  regarding  indemnity  be- 
fore or  after  the  release  had  been  taken? 

A.     Before. 

Q.  What  was  the  tenor  of  your  discussion  in 
that  regard? 

A.  Expressing  my  own  thoughts  with  respect 
to  the  liability  of  Marine  Terminals  Corporation  to 
indemnify  American  President  Lines  in  respect  to 
any  verdict  or  settlement  that  might  be  reached, 
and  Mr.  Black's  denial  that  there  was  any  such 
right,  and  so  forth — you  know,  the  usual  conversa- 
tions that  attorneys  carry  out  among  themselves. 

Q.  You  were  trying  to  argue  for  indemnity 
over  ?  A.    Yes. 

Q.     And  he  was  arguing  against  it,  is  that  right? 

A,     Yes,  that  is  right. 

Q.  Was  it  your  belief  at  that  time  that  the  sole 
liability  in  [238]  the  Williams  case  lay  with  the 
Marine  Terminals?  A.     Yes,  it  was. 

Q.    What  was  the  basis  for  that  belief? 

A.  Because  of  the  fact  that,  as  the  investigation 
of  the  case  had  developed  the  facts  themselves,  the 
problem  of  the  missing  safety  lock,  among  other 
things,  on  that  hatch  beam  was  a  matter  that  was 
known  to  Marine  Terminals  Corporation  employees 
and,  accordingly,  the  Marine  Terminals  Corpora- 
tion, but  was  not  known  to  American  President 
Lines;  but  notwithstanding  the  knowledge  of  Ma- 
rine   Terminals    Corporation,    it   went    ahead    and 
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worked  its  men  in  the  lower  hold  and  the  inevitable 
happened,  just  what  the  lock  was  designed  to  pre- 
vent, falling  in  the  hold. 

Q.  You  mention  the  absence  of  the  lock,  among 
other  things.  What  other  things  did  you  take  into 
consideration  ? 

A.  I  do  not  quite  follow  you  in  that  regard — all 
of  the  various  facts  that  were  developed  as  to  the 
knowledge  of  the  various  stevedores.  Is  that  what 
you  are  concerned  with? 

Q.  I  am  just  rephrasing  part  of  your  answer, 
as  I  understood  it,  that  it  was  the  absence  of  the 
lock  among  other  things  that  led  you  to  believe  that 
the  sole  liability  was  with  Marine  Terminals. 

Mr.  Gerhardt:  What  do  you  mean  by  "sole," 
counsel  ? 

Mr.  Taylor:  That  is  what  I  asked  him,  if  he  be- 
lieved the  sole  liability  was  with  Marine  Terminals, 
and  he  purported  [239]  to  answer. 

The  Witness:  I  am  sorry,  Mr.  Taylor.  Perhaps 
I  did  not  follow  the  entire  question.  It  was  my 
opinion  at  the  time — and  of  course  it  still  is — that 
the  American  President  Lines  was  definitely  liable 
as  such  to  the  injured  man  because  of  the  unsea- 
worthy  condition  of  the  vessel  through  that  missing 
lock  on  the  beam,  but  that  under  the  circumstances 
of  the  facts  as  they  were  developed,  that  the  pri- 
mary liability  in  the  case  rested  with  Marine  Ter- 
minals Corporation. 

The  Court:  Counsel,  so  that  I  may  follow  this 
testimony,  what  is  the  purpose  of  the  testimony? 
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Mr.  Taylor:  Leading  up  to  the  basis  for  the 
settlement,  your  Honor,  that  was  made  with  Mr. 
Williams. 

The  Court:     With  what  result? 

Mr.  Taylor:  It  is  our  contention,  your  Honor, 
if  the  plaintiff  in  this  suit  believed  that  there  was 
sole  liability  on  the  part  of  Marine  Terminals,  then 
they  would  have  won  the  first  lawsuit.  The  first 
lawsuit  would  have  resulted  in  a  defense  verdict, 
and  that  any  payment  that  was  made  was  a  dona- 
tion or  gratuity  if  they  believed  that.  If  they  did 
not  believe  that  there  was  sole  liability,  then  I  am 
interrogating  him  as  to  what  they  believed  the  lia- 
bility was  as  a  basis  for  the  payment  that  was 
made,  the  settlement  in  the  first  suit. 

The  Court:  Are  there  any  of  the  cases  that  you 
have  read  [240]  that  has  any  relation  to  the  propo- 
sition that  you  just  presented  to  this  Court?  What 
cases,  if  any,  could  you  suggest  to  the  Court? 

Mr.  Taylor:  Your  Honor,  it  would  appear  that 
if  there  was  a  sole  liability  on  the  part  of  the  Ma- 
rine Terminals,  and  the  ship  company  was  not 
liable  at  all,  then  the  liability  of  Marine  Terminals 
would  fall  under  the  Longshoremen  and  Harbor 
Workers  Act,  because  it  was  the  Marine  Terminals' 
employee  who  was  injured,  and  there  would  not  be, 
could  be  no  recovery  in  a  civil  suit. 

Mr.  Gerhardt:  If  your  Honor  please,  one  of  the 
stipulations  in  this  case  is  that  the  vessel  was  un- 
seaworthy  because  that  lock  on  the  beam  was  miss- 
ing. 
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Mr.  Taylor:  We  are  not  prepared  to  stipulate 
that  it  was  unseaworthy. 

The  Court:    You  have  already  done  so. 

Mr.  Taylor:  No,  I  think  that  is  counsel's  state- 
ment that  it  was  unseaworthy.  I  do  not  know  that 
we  are  forced  to  accept  a  position  that  it  was  un- 
seaworthy. 

Mr.  Gerhardt:  I  do  not  know  of  any  case  that 
bolds  where  a  lock  is  missing  that  the  vessel  is  sea- 
worthy. I  think  all  the  cases  hold  that. 

Mr.  Taylor :  I  think  we  are  getting  into  an  argu- 
ment of  the  case. 

The  Court :  I  was  trying  to  follow  the  testimony. 
You  [241]  may  proceed. 

The  Witness:  Mr.  Taylor,  if  there  is  any  ques- 
tion in  your  mind  as  to  the  use  of  my  words  here 
this  morning,  if  I  said,  ''sole  liability  on  the  part  of 
Marine  Terminals,"  what  I  was  endeavoring  to 
3onvey  to  you  was  primary  liability  upon  Ma- 
rine Terminals  and  initial  liability  on  the  part  of 
American  President  Lines  to  Williams  for  the  un- 
seaworthy condition,  and  then  the  problem  of  lia- 
bility over  between  the  shipowner  and  Marine  Ter- 
minals— that  is  the  question  where  primary,  sole, 
and  all  that  business,  comes  in. 

Mr.  Taylor:  Q.  Those  words  all  have  legal 
meanings,  of  course.  A.     That  is  right. 

Q.  But  I  am  directing  my  questions  to  your 
testimony  that  the  liability  was  that  of  the  Marine 
Terminals  rather  than  that  of  the  American  Presi- 
dent Lines. 
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A.  Well,  the  American  President  Lines  in  this 
instance,  I  believe,  was  liable  to  Mr.  Williams  with- 
out fault.  In  other  words,  there  was  an  absolute 
liability  for  the  unseaworthy  condition. 

Q.  Did  you  make  a  demand  to  Mr.  Black  that 
he  contribute  to  the  settlement  that  you  proposed 
to  make? 

A.  My  best  recollection  about  that,  Mr.  Taylor, 
is  that  I  apprised  him  of  the  various  things  that 
I  mentioned  before  I  advised  him  of  my  views  with 
regard  to  what  the  jury  verdict  [242]  in  the  State 
court  might  be  and  what  the  flat  settlement  demand 
was  by  Williams'  attorneys,  and  we  talked  back 
and  forth  about  indemnity  and  various  such  things, 
and  Mr.  Black  advised  me  that  he  would  give  the 
matter  his  very  active  consideration  as  to  the  ques- 
tion of  contribution  towards  the  settlement  that 
might  be  worked  out  or  just  what  his  position 
would  be  under  the  circumstances. 

Q.    But  did  you  definitely  ask  him  to  contribute  ? 

A.  Yes,  I  did,  but  I  do  not  recall  that  any  par- 
ticular amount  was  mentioned. 

Q.    But  you  did  ask  him  to  make  a  contribution? 

A.    Yes. 

Q.  Settlement  was  effected  with  a  release  dated 
January  16,  1953?  A.     Yes. 

Q.     Is  that  correct?  A.     That  is  right. 

Q.  Can  you  tell  me  when  you  started  negotiat- 
ing with  the  attorney  for  Mr.  Williams? 

A.  To  my  best  recollection,  it  was  sometime 
after  the  taking  of  Mr.  Williams'  deposition  during 
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October  of  1952,  and  probably  during  the  early  part 
of  December,  1952,  that  they  made  a  formal  set- 
tlement— that  they  started  settlement  negotiations. 

Q.  With  whom  did  you  negotiate,  Mr.  McMur- 
ray  or  Mr.  Andersen? 

A.  Initially  with  Mr.  McMurray  and  thereafter 
with  both  Mr.  [243]  McMurray  and  Mr.  Andersen. 

Q.  Approximately  how  many  settlement  discus- 
sions did  you  have  with  the  attorneys  for  Mr.  Wil- 
liams ? 

A.  Oh,  I  would  say  there  were  several  during 
December,  several  more  during  January,  and  get- 
ting towards  the  time  when  the  case  was  set  for 
trial,  January  16th,  1953,  we  had  virtually  con- 
tinuous negotiations  over  a  period  of  several  days. 

Q.  Did  you  go  to  their  office,  or  did  they  come  to 
your  office? 

A,  Oh,  I  would  be  in  their  office  on  one  occa- 
sion, they  would  be  in  my  office  on  another  occasion, 
and  then  I  would  be  back  over  there  again. 

Q.  Would  you  give  me  a  rough  number  of  how 
many  times  you  met  with  them  to  discuss  the  Wil- 
liams case? 

A.     Oh,  I  would  say  four  or  five  times. 

The  Court:  Does  this  testimony  have  to  do  with 
the  $5,000  fee? 

Mr.  Taylor:  Just  leading  up  to  the  time  that 
was  spent  in  negotiating.  It  is  my  understanding 
the  $5,000  figure  has  been  withdrawn,  but  it  is  being 
left  up  to  your  Honor  as  to  what  fee  should  be  al- 
lowed. I  am  directing  my  questions  to  that. 
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Q.  Could  you  tell  me  how  many  hours  you  spent 
in  negotiating  the  settlement? 

A.  It  is  hard  to  tell  really,  but  I  would  believe 
that  I  had  [244]  initial  discussions  in  December 
that  last  four  or  five  hours  on  various  occasions; 
I  mean  a  total  of  four  or  five  hours  during  Decem- 
ber, and  that  during  January  it  ran  more  than  that. 

Q.  How  many  hours  in  January  would  you  say, 
your  best  estimate? 

A.  Oh,  about  five,  six,  seven  or  eight,  something 
like  that. 

Q.     Six  to  eight  hours  in  January? 

A.    Yes. 

Q.  You  have  been  engaged  in  defense  work,  as 
I  take  it,  for  a  considerable  period  of  time? 

A.     Yes. 

Q.     Is  your  arrangement  on  a  time  basis? 

A.    What  arrangement? 

Q.  Is  your  fee  arrangement  with  your  client  on 
a  time  basis? 

A.    Not  in  all  respects,  no. 

Q.  You  bill  them  for  the  time?  You  take  that 
into  consideration  in  arriving  at  your  bill? 

A.  Oh,  yes.  The  time  is  taken  into  considera- 
tion, but  there  are  other  factors  in  each  case,  as 
you  well  know. 

Q.    Now,  you  took  one  deposition,  I  believe? 

A.     That  is  correct. 

Q.     That  took  two  or  three  hours,  is  that  right? 

A.    Yes. 
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Q.  Did  you  make  any  court  apppearances  in  the 
Superior  Court  ? 

A.  I  do  not  believe  that  we  had  any  formal 
30urt  appearances  [245]  as  such  before  any  of  the 
judges  of  the  Superior  Court  on  any  matter.  The 
various  times  when  we  were  concerned  with  plead- 
ings or  extensions  of  the  trial  date,  for  example, 
we  would  handle  that  by  means  of  a  stipulation  and 
discuss  it  with  the  Clerk  of  the  Superior  Court. 

Q.  You  testified  the  payment  of  $62,500  was 
made  to  plaintiff  in  settlement  of  this  case? 

A.     Yes,  that  is  correct. 

Q.  And  one  of  the  factors  that  you  took  into 
consideration  was  his  wage  loss.  What  were  his 
earnings,  Mr.  Haid? 

A.  Approximately  $400  per  month.  That  is  to 
the  best  of  my  recollection  now. 

Q.  I  appreciate  it  has  been  several  years.  Just 
to  refresh  your  memory  from  the  deposition,  you 
asked  him  how  much  he  was  earning,  did  you  not? 

A.    Yes. 

Q.     And  his  reply  in  the  deposition? 

A.  $85  a  week.  That  is  what  the  deposition  says, 
yes. 

Q.  And  that  is  the  figure  that  you  were  using  in 
estimating  his  wage  loss?  A.    Yes. 

Q.  The  information  that  you  had  in  the  deposi- 
tion, is  that  right? 

A.     I  believe  that  I  took  an  opportunity  to  check 

that  with  Pacific  Maritime  Association.  I  mean  that 

would  be  the  normal  thing  that  I  would  do.  I  be- 
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lieve  that  was  done.  I  just  don't  [246]  recall  ex- 
actly, but  that  is  an  invariable  practice  that  I  have. 

Q.  I  believe  you  said  that  you  considered  eigh- 
teen months  off  work,  is  that  right?  A.     Yes. 

Q.    You  mentioned  a  compensation  lien. 

A.     That  is  correct. 

Q.  Did  the  Fireman's  Fund  or  Mr.  Black's  of- 
fice put  you  on  notice  of  the  compensation  lien? 

A.    Verbally. 

Q.    Verbally? 

A.  In  my  discussions  with  Mr.  Black  I  believe 
he  mentioned  that  particular  amount,  about  $2,000. 

Q.  But  you  were  not  put  on  notice  by  lien  form 
or  anything?  A.     No. 

Q.  You  did  not  pay  any  lien  in  addition  to  this 
$2,000?  A.     I  did  not. 

Q.     So  this  $62,000  was  your  gross  payment? 

A.     Gross. 

Q.  I  believe  that  you  said  that  you  observed  Mr. 
Williams  at  the  time  of  this  deposition,  and  I  be- 
lieve you  said  that  he  was  nervous.  A.     Yes. 

Q.  And  that  a  recess  was  taken  during  the  depo- 
sition. 

A.  On  several  occasions  that  I  recall,  that  did 
occur.  Mr.  Taylor,  when  I  say  "recess,"  I  mean  not 
a  formal  recess  where  [247]  everybody  would  ad- 
journ for  the  outer  chambers  for  a  drink  of  water, 
but  to  let  Mr.  Williams  get  up  and  walk  around 
the  room  for  a  few  minutes. 

Q.  You  say  it  was  or  was  not  that  ty])e  of  re- 
cess? 
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A.  That  type  of  recess,  and  let  him  stretch  his 
legs  between  answering  one  question  and 

Q.  Did  he  complain  of  nervousness  in  his  depo- 
sition? A.     I  believe  that  he  did. 

Q.  Have  you  had  a  chance  to  review  this  deposi- 
tion? 

A.  No,  I  have  not.  I  have  not  seen  that  deposi- 
tion for  a  long  time. 

Q.  Can  you  point  out  in  it  where  he  complained 
of  nervousness?  Frankly,  Mr.  Haid,  I  couldn't  find 
it,  but  it  might  be  in  there. 

A.  Mr.  Taylor,  if  you  can't  find  it,  I'm  going 
to  have  to  ask  Mr.  Gerhardt  whether  he  can  find  it, 
because  rather  than  take  up  the  Court's  time  paw- 
ing through  the  record— what  is  the  situation? 

Mr.  Gerhardt:  I  would  suggest  that  we  let  the 
deposition  go  in  evidence  and  speak  for  itself. 

Mr.  Taylor:  There  are  some  legal  objections 
to  some  of  the  portions  of  the  deposition. 

The  Court:  The  deposition  is  here.  Either  side 
Qiay  use  it  for  any  purpose. 

The  Witness :  I  am  not  declining  to  answer  the 
question,  [248]  Mr.  Taylor.  There  are  43  pages  of 
stuff  there. 

Mr.  Taylor:     Q.     Did  he  tell  you  how  his  back 

Pelt? 

A.  I  believe  he  complained  about  the  condition 
3f  his  back,  yes. 

Q.     What  did  he  say  about  how  his  back  felt? 
A.    He  said  it  hurt  him.  I  am  just  going  on 
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recollection,  I  mean,  but  I  can  recall  that  he  com- 
plained about  that. 

Q.  Did  you  ask  him  how  his  back  felt  at  the 
place  where  the  vertebras  were  broken? 

The  Court :  If  you  have  it  in  the  deposition,  read 
it  to  him. 

The  Witness:  Yes,  if  it  is  in  there,  Mr.  Taylor 
— I  just  can't  recall  everything  that  is  in  every 
deposition  that  I  took,  especially  one  I  took  in 
October,  1952,  because  there  has  been  a  multitude 
of  depositions  since.  I  just  can't  remember. 

Mr.  Taylor :  Q.  I  can  appreciate  you  have  taken 
a  lot  of  depositions,  but  yesterday  on  the  stand  you 
testified  as  to  the  factors  you  took  into  considera- 
tion in  settling  this  case. 

A.  Yes,  that  is  right,  Mr.  Taylor,  but  I  did  not 
say  I  based  those  factors  completely  on  the  matters 
that  were  set  forth  in  the  man's  deposition. 

Q.  Do  you  recall  what  he  said  when  you  asked 
him  how  his  back  felt  where  the  vertebrae  were 
broken  ? 

A.     I  can't  recall  that,  Mr.  Taylor,  now.  [249] 

Q.  I  will  ask  you  with  reference  to  the  ques- 
tion, *'How  does  your  back  feel,"  on  page  38,  and 
what  was  his  answer? 

A.     "The  back  feels  fine." 

Q.  On  page  40  you  asked  him,  beginning  at  line 
13  and  down  through  18 

A.  I  asked  him  about  how  the  lower  part  of  his 
back,  other  than  the  coccyx  bone — ''does  that  ever 
bother  youf" 
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"Answer:  Do  you  mean— I  don't  understand  you. 
Do  you  mean  where  the  vertebrae 1 

"Question:    Yes. 

''Answer:     No,  that  doesn't  bother  me." 

Q.  Would  you  take  that  to  mean  where  the 
transverse  processes  were  broken,  it  didn't  bother 
him  at  the  time  of  the  deposition? 

A.  It  is  hard  to  tell,  Mr.  Taylor,  exactly  what 
Mr.  Williams  was  talking  about  from  time  to  time 
because  of  the  fact  that,  as  you — well,  maybe  you 
don't  know  Mr.  Williams.  Mr.  Williams  is  not  a 
very  well  educated  man,  among  other  things,  and 
at  the  time  his  deposition  was  being  taken,  he  was 
very  nervous  and  a  very  irritable  fellow  at  that 
particular  time,  and  he  appeared  to  me  to  be  in 
considerable  pain ;  and  he  had  difficulty,  frankly,  in 
giving  proper  answers  to  questions.  It  was  one  of 
those  things  where  you  do  the  best  you  can  with 
the  witness  at  the  time. 

Q.  Did  he  tell  you  how  the  fractures  had  healed 
in  his  pelvis  or  what  somebody  had  told  him  how 
the  fractures  had  healed  ?  [250] 

A.  If  it  is  in  the  deposition,  he  must  have.  I 
ion't  remember  those  exact  things. 

Q.  Did  you  ask  him  what  he  had  been  told  about 
lis  fractures  and  his  answer  was,  "They  said  they 
have  healed  fine,  fine,  beautifully.  He  also  told  the 
other  fellow  that  happened  to  be  assigned  to  this 
particular  place  of  taking  the  pictures,  I  presume 
that  he  was  one  of  the  officials,  told  me  that  my 
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pelvic  bones  had  healed  beautifully."  Do  you  re- 
member that  now? 

A.  Apparently  he  said  so.  It  is  in  the  deposition. 
But,  of  course,  you  like  to  cover  those  things  when 
you  take  a  plaintiff's  deposition  to  see  what  a  man 
has  been  told,  but  you  do  not  necessarily  rely  upon 
what  the  man  said  somebody  told  him  as  to  a 
medical  matter  in  his  back  where  he  is  a  stevedore. 
You  go  to  the  doctors. 

Q.    Did  you  have  him  examined  by  an  independ- 
ent doctor? 

A.     I  did  not.  I  relied  upon  the  report  that  I  re- 
ceived from  Dr.  Yoell,  who  is  an  American  Presi- 
dent Lines  doctor.  He  is  the  doctor  I  would  have 
sent  the  man  to  in  any  event,  so  there  is  no  use  in 
duplicating  effort. 

Q.     Didn't  you  tell  us  yesterday  that  you  thought 
Dr.  Yoell's  report  might  have  been  optimistic? 

A.    Yes,  I  did  so,  and  I  believe  that  is  correct. 
You  see,  doctors,  as  you  well  know,  I  am  sure,  Mr. 
Taylor,  doctors  who  are  hired  to  examine  people 
on  behalf  of  insurance  carriers  or  [251]  corpora- 
tions of  one  sort  or  another,  are  usually  fairly  con- 
servative in  their  approach  to  the  extent  and  nature 
of  a  man's  injuries,  and  they  are  usually  optimistic 
as  to  the  extent  of  his  recovery,  just  as  many  doc- 
tors who  examine  injured  people  on  behalf  of  their 
own  selves  are  generally  prone  to  perhaps  put  it  on 
a  little  bit  as  to  what  it  is  the  man  has  suffered 
from.  You  have  to  weigh  those  things. 

Q.     Did  you  know  that  Dr.  Yoell  was  the  only 
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doctor  who  had  seen  Mr.  Williams  and  had  treated 

him? 

A.     I  believe  he  was  the  only  doctor  who  treated 
him,  or,  rather,  that  he  was  in  charge  of  the  case. 
I   do   not   know   whether   any   doctors   out   at    St. 
Mary's  Hospital  had  an  active  hand  in  the  treat- 
ment, but  I  know  he  was  the  doctor  who  treated 
Mr.  Williams,  yes. 

Q.  Didn't  you  know,  or  didn't  you  appreciate 
the  plaintiff's  proof  would  depend  upon  statements 
made  by  Dr.  Yoell  on  the  stand;  that  is,  proof  of 
injuries? 

A.  Yes,  I  did,  plus  another  doctor.  Dr.  Yoell 
was  not  the  only  doctor. 

Q.  Were  you  in  the  deposition  that  Mr.  Wil- 
liams testified  at  the  time  of  the  deposition  he 
could  bend  over  and  touch  his  toes? 

A.  Did  he  say  that  in  his  deposition,  Mr.  Tay- 
lor? I  don't  recall. 

Q.  I  think  he  was  talking  about  the  exercises 
that  he  was  [252]  doing,  on  page  27:  ''And  what 
does  he  do  when  you  go  back  to  the  office?  Just 
bok  at  you  or  what? 

''A.  Looked  at  me  and  asked  how  I  am  feeling. 
Se  has  had  me  to  sit  down  and  cross  my  legs,  and 
le  has  had  me  to  stand  up  and  touch  my  toes,  bend 
md  touch  my  toes. 

"Q.     Can  you  do  those  things?  Can  you  touch 
^our  toes  when  you  bend  over? 
"A.     Yes. 
"Q.     Cood  for  you.  How  about  walking  around? 
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Can  you  walk  pretty  well  without  using  the  cane? 

"A.     Without  using  the  cane? 

"Q.    Without  using  the  cane. 

'^A.     Yes. 

''Q.  When  I  say  'walk  pretty  well',  I  mean,  do 
you  have  to  shuffle  or  truck  your  legs  or  something 
of  that  sort?  Do  you  walk  without  the  cane? 

"A.    Yes. 

"Q.     And  walk  fairly  well? 

"A.     Fairly  well,  yes." 

Do  you  recall  now  that  those  statements  were 
made  in  the  deposition?  A.    Yes. 

The  Court:     What  is  the  date  of  this? 

Mr.  Taylor:  October  7,  1952,  ten  months  after 
the  accident.  [253] 

Q.  Now,  I  believe  that  you  said  that  one  of  the 
factors  you  took  into  consideration  was  the  age  of 
the  plaintiff.  A.     That  is  right. 

Q.  I  think  you  said  he  was  31  at  the  time  of  the 
accident.  A.    I  believe  that  is  correct. 

Q.  And  you  took  into  consideration  his  life  ex- 
pectancy? A.    Yes. 

Q.  What  figure  were  you  using  on  the  life  ex- 
pectancy ? 

A.  Whatever  the  figure  was — what  is  the  Com- 
missioner's Standard  Mortality  Table  of  Life  Ex- 
pectancy ? 

Q.    You  were  using  that  figure? 

A.    Yes. 

Q.    Do  you  recall  what  that  figure  was? 

A.    I  don't  recall  the  exact  figure,  no. 
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Q.  I  think  you  said  you  had  been  furnished  with 
I  copy  of  Dr.  Yoell's  report  of  December  15,  1952? 

A.    Yes. 

Q.  Do  you  recall  Dr.  Yoell's  conclusion:  "There 
s  no  question  that  this  man  was  severely  injured, 
ile  has  made  an  extremely  satisfying  recovery.  At 
^resent  it  is  too  early  for  him  to  return  to  heavy 
vork,  and  I  think  his  period  of  continued  disability 
hould  be  from  three  to  four  months." 

A.    I  recall  that  that  was  in  there. 

Q.  You  recall  that  that  was  in  the  doctor's  re- 
)ort? 

A.  There  is  also  a  page  and  a  half  of  other 
somment  by  the  [254]  doctor  that  was  in  there,  too. 
^ou  have  to  take  the  whole  report  into  considera- 
ion. 

Q.  But  you  knew,  did  you  not,  that  at  the  time 
)f  trial,  if  this  case  were  tried,  that  Dr.  Yoell 
vould  be  bound  by  the  statements  that  he  had  made 
n  his  report,  is  that  not  correct? 

A.  Just  the  statement  that  you  read  to  me,  Mr. 
Daylor,  does  not  show  the  entire  picture,  because 
roil  have  to  look  at  the  rest  of  that  report  and  see 
vhat  it  was  that  Dr.  Yoell  was  talking  about  as  to 
he  permanent  disability  that  the  man  was  going 
;o  have.  There  is  more  to  it  than  just  that  factor, 
hat  he  made  a  satisfactory  recovery. 

Q.  Yes,  the  doctor  told  you  that  he  had  a  defi- 
lite  limp,  with  limitation  of  motion  in  the  right 
lip,  and  that  there  was  a  moderate  amount,  a  mod- 
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erate  limitation  of  forward  flexion  of  the  spine.  He 

told  you  that,  didn't  he? 

A.     That  is  right. 

Q.  But  so  far  as  the  neurological  examination 
was  concerned,  all  the  reflexes  were  present,  were 
they  not?  A.     Apparently. 

Q.  There  is  a  statement  here  that  there  is  no 
evidence  of  any  other  physical  disability  other  than 
what  he  has  already  said. 

A.  Other  than  what  he  is  talking  about  through- 
out his  report. 

Q.  Is  there  anything  in  the  report  other  than 
this  definite  [255]  limp  and  limitation  of  motion 
of  the  right  hip  that  looks  to  be  of  a  permanent 
nature  ? 

A.  Well,  the  matters  which  are  spoken  of  by 
Dr.  Yoell  in  here  are  not  the  only  things  that  I  was 
concerned  with  in  this  case.  I  don't  recall  just  how 
it  happened  to  come  about,  but  we  got  into  this 
problem  of  the  future  onset  of  traumatic  arthritis 
in  the  site  of  the  fracture  of  the  hip,  even  though 
it  was  not  mentioned. 

Q.     In  the  report? 

A.  That  was  very  definitely  taken  into  consid- 
eration. But  there  was  also  taken  into  consideration 
not  only  the  fact  that  he  had  injuries  to  his  spine 
and  to  his  pelvis,  his  hip  socket  and  that  sort  of 
thing,  but  also  the  matter  of  what  had  happened 
to  him  mentally  as  a  result  of  these  things:  the 
nervousness,  the  irritability,  and  the  way  he  actwl 
around  the  house,   and  the  relationships  with  his 
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7ife — all  those  things,  because   I  went  into   that 
>retty  thoroughly  with  Mr.  McMurray  and  Mrs. 
^^illiams  in  the  absence  of  Mr.  Williams. 

Q.  Did  you  ever  have  him  examined  by  a  neuro- 
urgeon  or  a  neurologist? 

A.    No,  I  did  not. 

Q.  Is  there  anything  in  this  report  that  refers 
0  nervousness,  that  is,  the  report  of  Dr.  Yoell? 

A.  No,  there  is  not.  But  I  have  a  very  definite 
ecollection  [256]  that  that  subject  was  taken  up  by 
/[r.  McMurray  and  myself  with  Dr.  Yoell,  and  it 
7as  in  the  form  of  an  oral  conference,  in  confer- 
nce  or  something  of  that  sort  with  Dr.  Yoell  con- 
erning  matters  over  and  above  what  was  in  that 
(articular   report. 

Q.  And  did  you  take  the  deposition  of  Dr. 
^oell? 

A.    No,  I  didn't  take  Dr.  Yoell's  deposition. 

Q.  Did  you  take  the  deposition  of  the  custodian 
f  the  records  of  St.  Mary's  Hospital? 

A.    No,  I  did  not. 

Mr.  Taylor:     I  have  no  further  questions. 

Mr.  Gerhardt:  If  your  Honor  please,  I  merely 
dsh  the  record  to  show  also  that  the  deposition 
ontained  the  following  questions:  (Reading). 

"Q.  That  is  good.  How  about  your  feeling  of 
my  pain  in  your  back  since  you  have  been  off  the 
rutches,  does  your  back  or  your  pelvis  or  any 
fther  part  hurt  you  at  any  time? 

"A.     The  pelvis  bothers  me  at  times. 

"Q.     Now,  how  does — what  is  it? 
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^'A.    Pains  there. 

''Q.    What?  "A.    A  dull  pain. 

"Q.  A  dull  pain.  And  do  you  know  where  that 
fracture  was  in  the  pelvis  ?  Do  you  know  what  part 
of  it  it  was?  [257]  ''A.     No. 

"Q.  And  this  pain  that  you  feel,  is  that  around 
your  hips  or  in  the 

"A.     (Interrupting)    Lower  part  of  my  buttocks. 

"Q.     On  the  right  side? 

"A.     On  the  right  side. 

'^Q.     And  how  about  your  lower  back? 

"A.     The  coccyx  bone. 

'^Q.    Yes.  How  about  that? 

"A.  When  I  sit  up  too  long,  when  I  can't  sit 
on  anything  hard  for  a  long  period  of  time,  I  have 
to  take  a  pillow  along,  and  even  by  taking  the  pil- 
low I  get  tired,  then  I  have  to  twist  and  turn  to 
kind  of  rest  myself  up  like  that.  That  is  how  I  get 
relief,  is  twisting  and  turning. 

''Q.  Does  your  back  or  any  part  of  your  body 
at  the  end  of  the  day  after  you  have  been  walking 
around  for  any  period  of  time 

"A.     (Interrupting)     Yes. 

"Q.  How  does  it  bother  you,  how  would  you  de- 
scribe it? 

"A.  From  my  knee  down  to  my  ankle  I  get  a 
dull  ache,  and  if  I  exert  myself  too  much  my  leg 
will  cramp  on  me  in  the  fat  part  of  the  thigh. 

"Q.    Both  legs?  [258] 

''A.  Just  the  one.  My  heels  usually,  as  a  rale, 
if  I  do  too  much  walking  with  the  cane  or  without 
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':,  doesn't  make  any  difference,  my  heels  get  kind 
f — they  feel  sort  of  like  they  have  been  on  a  strait 
acket  or  something,  some  kind  of  a  clamp  been 
iressing  on  them,  something  that  has  been  pressed 
n  them.  And  it  affects  me  sexually,  intercoursing 
t  times  it  bothers  me  afterwards  and  sometimes 
^hile  it  is  in  the  process." 

That  goes  through  to  Page  40,  line  9. 
'  Mr.  Taylor :  At  this  time,  your  Honor,  I  am 
oing  to  move  to  strike  the  portion  of  the  deposi- 
Lon,  the  last  sentence  just  read:  "And  it  affects 
le  sexually,  intercoursing  at  times  it  bothers  me 
fterwards  and  sometimes  while  it  is  in  the  proc- 
ss,"  as  not  responsive  to  the  question  that  was 
sked,  and  this  deposition  was  taken  subject  to  all 
lotions  to  strike. 

Mr.  Gerhardt:  If  your  Honor  please,  we  are  not 
sing  this  deposition  for  that  purpose  insofar  as 
ny  examination  of  Mr.  Williams  is  concerned, 
younsel  has  asked  the  witness  on  the  stand  as  to 
;^hat  factors  he  used,  and  he  said  he  used  the  dep- 
sition,  and  that  is  part  of  the  testimony  in  the 
eposition  that  he  used.  I  am  offering  it  merely 
or  that  purpose. 

The  Court:  I  will  allow  the  questions  and  an- 
wers  to  stand.  The  objection  is  overruled.  [259] 

Mr.  Gerhardt:     No  further  questions. 

Mr.  Taylor:    No  further  questions. 

Mr.  Gerhardt:  If  your  Honor  please,  we  have 
-scertained  the  wage  rates  and  increases  and  I  have 
[iscussed  these  with  Mr.  Taylor.  He  has  checked 
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on  them,  and  we  have  stipulated  that  the  data  here 
on  this  sheet  dated  June  9,  1955  may  be  received 
in  evidence  as  Plaintiff's  Exhibit  next  in  order. 

The   Court:    Any  objection? 

Mr.  Taylor:     No  objection,  your  Honor. 

The  Court:    It  may  be  admitted  and  marked. 
(The  wage  rates  referred  to  were  thereupon 
received   in    evidence    and   marked   Plaintiff's 
Exhibit  24.) 

Mr.  Gerhardt :  If  your  Honor  please,  the  exhibit 
from  the  Pacific  Maritime  Association  that  per- 
tains to  the  man's  earnings,  Plaintiff's  Exhibit 
Number  11,  shows  for  the  first  two  quarters  of 
1950  there  were  very  few  hours  put  in,  and  I  had 
asked  Mr.  Taylor  to  check,  because  it  was  my 
understanding  that  that  was  just  before  the  begin- 
ning of  the  Korean  war.  Shipping  was  slow  and 
loading  and  discharging  of  cargo  was  at  a  minimum 
ebb,  and  if  it  is  a  matter  of  common  knowledge, 
we  could  stipulate  to  it. 

Mr.  Taylor:  I'm  sorry.  I  just  overlooked  that 
as  far  as  checking  is  concerned.  I  have  no  personal 
knowledge  one  way  or  the  other. 

Mr.  Gerhardt:  I  will  leave  that,  then,  unless 
you  want  [260]  to  check  later. 

Mr.  Taylor:     That  is  satisfactory. 

Mr.  Gerhardt:  If  your  Honor  please,  I  will 
reoffer  again  the  Safety  Rules  which  have  been 
admitted  for  identification  only.  It  is  Plaintiff's 
Exhibit  18.  I  will  offer  that  in  evidence  in  the  light 
of  the  testimony  of  the  longshoremen. 

The  Court:     Let  it  be  admitted  and  marked. 
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Mr.  Taylor:  We  make  the  same  objection  to 
:hat  portion  of  the  offer. 

The  Court:  The  objection  will  be  overruled.  Let 
t  be  admitted  and  marked. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  18.) 

Mr.  Gerhardt:    The  Plaintiff  rests,  your  Honor. 

The  Court:    We  will  take  a  recess. 
(Recess.) 

Mr.  Grerhardt:  If  your  Honor  please,  based 
ipon  a  discussion  during  recess  and  a  checking  of 
:he  exhibits,  I  find  that  we  still  have  two  exhibits 
vhich  are  in  only  for  identification.  One  is  Plain- 
iff's  Exhibit  Number  21,  which  is  the  deposition 
)f  Robert  Williams,  and  based  upon  the  testimony 
;hat  has  been  presented,  I  offer  that  deposition  in 
evidence. 

Mr.  Taylor:  We  object  to  certain  portions  of 
;hat  deposition,  certain  legal  objections,  such  as 
rresponsive  [261]  answers,  questions  that  would 
3e  subject  to  legal  objection,  where  the  same  ques- 
ion  asked  of  the  witness  on  the  stand. 

The  Court:  Subject  to  that  qualification,  it  may 
^o  in. 

Mr.  Taylor:  My  only  objection  is  the  legal  ob- 
jections that  would  be  available  to  the  party  op- 
Dosing  the  deposition. 

Mr.  Gerhardt :  It  may  be  admitted  on  that  basis, 
/OUT  Honor? 

The  Court:  For  that  limited  purpose,  I  will 
illow  it. 
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(The  deposition  referred  to  was  thereupon 
received  in  evidence  and  marked  Plainti:K's 
Exhibit  21.) 

(Thereupon  a  motion  to  dismiss  was  made 
by  counsel  for  the  defendants  on  the  ground 
that   the   evidence   does  not   show   any   action 
over  for  indemnity  against  the  defendant,  Ma- 
rine  Terminals  Corporation.   The  motion  was 
argued,  and  at  the  conclusion  the  Court  made 
the  following  ruling:) 
The  Court:     For  the  purpose  of  the  record,  the 
motion  will  be  denied.  We  will  recess  until  Monday 
morning  at  10:00  o'clock.  [262] 

Monday,  June  13, 1955, 10  a.m. 
The  Clerk:     American  President  Lines  vs.  Ma- 
rine Terminals  Corporation,  further  trial. 
Mr.  Gerhardt:     Ready. 
Mr.   Taylor :    Ready. 

Mr.  Gerhardt:  If  your  Honor  please,  before  the 
defendant  proceeds  with  its  case,  there  are  two 
matters  which  I  would  like  to  comment  upon.  First, 
your  Honor,  we  have  had  discussions  with  oppos- 
ing counsel  with  respect  to  the  attorneys  fees  that 
were  demanded  in  this  case,  and  based  upon  the 
fact  that,  although  there  was  notice  of  the  settle- 
ment, according  to  our  proof,  there  was  no  original 
demand  to  come  in  and  defend  the  case  by  APL 
against  Marine  Terminals,  and  pursuant  to  what 
are  probably  analogous  cases,  although  not  of  par- 
ticular point  in  this  case,  we  have  decided  to  with- 
draw the  request  for  attorneys  fees,  which  will  be 
agreeable  with  the  defendants,  your  Honor. 
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Mr.  Taylor:     That  is  right. 

The  Court:  I  am  not  quite  sure  that  I  might 
ot  protest. 

Mr.  Gerhardt:  There  is  one  further  issue,  your 
lonor,  which  has  arisen  because  of  our  continued 
onsideration  of  the  argument  made  by  Mr.  Nave 
t  the  close  of  the  Court's  session  on  Friday  and 
ur  further  consideration  of  the  [263]  trial  brief 
rhich  they  filed  on  Wednesday,  when  this  matter 
rst  came  on  for  trial,  and  that  is  the  issue  per- 
aining  to  the  contention  in  Paragraph  two  of  this 
rial  brief,  Page  1,  line  27,  and  I  quote:  ''Our 
ability  (meaning  the  defendant  Marine  Terminals' 
Lability),  if  any,  to  respond  in  indemnity,  must  be 
•redicated  on  proof  by  American  President  Lines 
f  sole  active  negligence  on  our  part  and  mere 
tassive  negligence  on  their  part." 

Now,  your  Honor,  if  there  is  passive  negligence 
n  the  part  of  one  party,  the  negligence  on  the  part 
f  the  other  party  could  hardly  be  sole,  that  is,  the 
nly  negligence,  but  it  is  defined  as  sole  in  cases, 
a  the  sense  of  being  the  proximate  cause  of  the 
.ccident.  The  words,  "in  the  cases",  ''sole  or  pri- 
aary"  speaking  of  the  other  party's  negligence, 
re  used  in  the  cited  cases  even  though  there  is 
legligence  of  some  kind,  but  primarily  passive  neg- 
igence  on  the  part  of  the  original  party.  Those 
^ords,  "sole,  primary,  direct  and  proximate"  are 
ised  in  that  same  sense  in  our  amended  complaint, 
^our  Honor.  If  your  Honor  will  refer  to  our 
imended  complaint  on  Page  4,  line  2,  we  allege 
hat  the  sole,  active,  primary  and  proximate  cause 
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of  the  injury  sustained  by  Robert  Williams  was 
the  negligence  of  the  defendant,  Marine  Terminals. 
We  are  using  those  words,  your  Honor,  in  the  same 
sense  that  was  used  by  the  Court  in  the  Berti  vs. 
Compagnie  case  cited  in  the  briefs  on  file  here, 
which  is  [264]  used  in  the  same  sense  by  the  Mnth 
Circuit  in  the  Arrow  Stevedoring  case,  where  there 
was  negligence  on  the  part  of  the  shipowner,  and 
yet  the  Court  used  the  words  "sole,  direct  or  pri- 
mary" as  defining  the  negligence  on  the  part  of  the 
other  party.  In  order,  your  Honor,  that  there  may 
be  no  question  as  to  the  fact  that  we  are  using 
those  words  in  that  sense,  that  is,  in  the  alternative, 
we  would  ask  your  Honor  for  permission  to  inter- 
line the  word  "or"  on  line  2  of  Page  4  of  our 
amended  complaint  after  "sole"  and  after  ''active", 
so  that  it  will  read,  "Within  the  issues  of  this  case 
as  they  have  been  tried,  the  sole  or  actiA^e  or  pri- 
mary and  proximate  cause  of  the  injuries."  In  that 
sense,  your  Honor,  that  is  the  very  sense  in  which 
they  are  defined  in  the  cases,  in  the  alternative,  and 
I  suggest  in  order  that  there  may  be  no  question, 
that  the  Court  interline  the  word  ''or"  after  the 
word  "sole"  and  after  the  word  "active"  on  line 
2,  Page  4. 

The  Court:     Any  objection? 

Mr.  Nave:  Yes,  your  Honor,  very  briefly.  We 
do  object  to  the  amendment  at  the  close  of  the  plain- 
tiff's case.  I  wish  to  call  your  Honor's  attention 
again  to  our  trial  brief,  which  we  filed,  in  which 
we  set  forth  our  position  from  a  legal  standpoint. 
We  take  the  position,  your  Honor  will  recall,  in 
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le  third  paragraph  of  our  trial  brief,  that  where 

defective  appliance  or  structure  or  piece  of  equip- 
lent  is  [265]  supplied  by  the  shipowner,  and  then 
le  injury  is  in  reference  to  that  equipment,  that 
lere  isn't  any  indemnity  over.  The  evidence  in 
lis  case  clearly  shows  that  the  beams  had  a  lock- 
ig  device  entirely  supplied  by  the  plaintiff.  This  is 
ot  the  case  where  an  appliance  was  supplied  under 

contract  by  the  stevedoring  company.  We  feel 
lat  the  addition  of  the  "or"  is  a  complete  chang- 
ig  of  the  course  of  action.  Your  Honor  will  recall 
lat  the  memorandum  decision  or  opinion  filed  by 
udge  Carter  at  the  time  of  our  motion  to  dismiss 
^as  heard  on  the  pleadings  dealt  with  this  matter 
f  the  sole,  active  and  primary  negligence  in  this 
ase.  We  feel,  therefore,  that  there  is  a  change 
ttempted  here  in  the  theory  of  the  plaintiff's  case, 
nd  we  object  to  it.  I  would  like  to  direct  your 
ttention  to  some  language  in  the  Rothschild  case: 

"Here  it  was  clearly  foreseeable  that  if  the  steve- 
oring  company  made  the  ship  unseaworthy,  caus- 
ig  injury  to  a  stevedore  employee,  the  owner  would 
e  liable  to  the  employee  for  the  full  amount  of  his 
ijury  under  the  case  of  Seas  Shipping  Company 
s.  Sieracki." 

We  do  not  have  that  situation  here  where  the 
bevedoring  company  has  made  this  ship  unsea- 
''orthy.  The  unseaworthiness,  if  there  is  unsea- 
worthiness in  this  case,  and  we  do  not  concede  that, 
Ithough  counsel  has  as  part  of  his  burden  [266] 
f  proof  the  burden  to  show  unseaworthiness,  the 
nseaworthiness  if  any,  was  not  occasioned  by  the 
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locking  device,  and  so  forth,  that  was  supplied  by 
the  stevedoring  company,  but  it  was  something  sup- 
plied entirely  by  the  ship,  and  in  the  absence  of 
an  express  contract  of  indemnity,  which  is  not  in 
this  case,  none  of  these  decisions,  your  Honor,  per- 
mit a  recovery  for  indemnity  over;  and  we  there- 
fore object  to  the  amendment  in  which  they  are 
attempting  to  change  their  cause  of  action. 

The  Court:     Is  the  matter  submitted? 

Mr.  Gerhardt :  If  your  Honor  please,  may  I  also 
call  attention  to  the  liberality  of  the  Federal  Rules 
in  amending  pleadings  even  after  judgment  in  many 
cases,  and  I  feel  the  effect  in  this  case  of  proving 
sole,  direct  and  primary  would  be  to  prove  our  case 
three  times.  I  do  not  think  anyone  would  contend 
that,  and  it  is  perfectly  obvious  that  this  is  a  re- 
quest which  is  being  made  to  clarify  the  pleadings 
within  the  issues  already  defined. 

The  Court:  It  may  be  granted.  (To  the  Clerk) 
Will  you  insert  those  words. 

The  Court:     Is  that  your  case"? 

Mr.  Gerhardt:     Yes,  your  Honor. 

Mr.  Taylor:  May  it  please  the  Court  and  coun- 
sel, the  defendant's  evidence  in  this  case  will  show 
that  it  was  the  duty  of  the  ship  to  provide  safe 
equipment.  It  was  also  [267]  the  duty  of  the  ship, 
the  plaintiff  in  this  case,  to  provide  a  safe  work- 
ing place  for  the  stevedores  and  all  stevedore  opera- 
tions. The  evidence  will  show  that  the  strong  backs 
or  hatch  beams  or  king  beams,  as  they  are  some- 
times called,  are  an  integral  part  of  the  ship.  They 
are  also  a  part  of  the  equipment  that  is  being  fur- 
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Lshed  for  the  loading  of  cargo  on  top  of  certain 
atch  boards.  The  evidence  will  show  that  the  duty 
I  maintenance  of  the  strong  backs  or  hatch  beams, 
le  duty  of  the  repair  of  the  strong  backs  or  hatch 
3ams  is  exclusively  with  the  ship  and  not  with  the 
;evedoring  company. 

The  evidence  will  show  that  the  President  Polk 
ad  furnished  a  strong  back  without  a  lock.  The 
Tidence  will  also  show  that  the  unlocked  strong 
ack  can,  with  slight  effort,  be  raised  and  lifted 
?om  the  supporting  cleat  or  slot,  and  the  evidence 
ill  further  show  that  the  President  Polk  did  not 
irnish  a  substitute  for  the  locking  device  that  was 
lissing. 

The  evidence  will  further  show  that  one  of  the 
lip^s  officers  knew  of  that  when  the  ship  docked 
1  San  Francisco  on  January  29,  1952,  it  had  cer- 
lin  strong  backs  that  did  not  have  locks.  The 
►cks  were  missing.  We  will  call  as  our  first  wit- 
ess  Mr.  Andersen,  please. 

ARTHUR  M.  ANDERSEN 

as  called  as  a  witness,  and,  being  first  duly  sworn, 
istified  as  follows:   [268] 

The  Clerk:     Q.     What  is  your  name? 

A.     Arthur  M.  Andersen. 

Direct  Examination 
By  Mr.  Taylor:    Q.    Where  do  you  reside? 
A.    3516  Morcom  Avenue,  Oakland. 
Q.    Your  business  or  occupation  ? 
A.     Superintendent. 
Q.     Superintendent  of  what? 
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A.     Marine  Terminals,  stevedore. 

Q.     How  long  have  yon  been  so  engaged  f 

A.  I  have  been  superintendent  for  about  seven 
years. 

Q.     Prior  to  that  time? 

A.    Well,  I  was  a  walking  boss  then. 

Q.     On  the  front?  A.    Yes. 

Q.  How  long  have  you  followed  the  occupation 
of  being  a  longshoreman? 

A.     Since  1932. 

Q.  In  what  ports  have  you  followed  this  occu- 
pation? A.     San  Francisco  only. 

Q.  As  of  the  month  of  January,  1952,  who  was 
your  employer? 

A.    Marine  Terminals  Corporation. 

Q.  You  were  at  that  time  designated  as  a  walk- 
ing boss?  A.     No,  I  was  superintendent. 

Q.  Are  you  familiar  with  the  Pacific  Coast  Ma- 
rine Safety  Code?  [269]  A.     Yes,  I  am. 

Q.  Are  you  familiar  with  the  rule  that  the  ship 
is  to  provide  safe  gear  in  stevedoring  operations  ? 

A.    Yes,  I  am. 

Q.  And  the  rule  that  the  ship  is  to  provide  a  safe 
place 

Mr.  Grerhardt:  If  your  Honor  please,  I  should 
like  to  have  that  rule  identified.  Otherwise,  I  will 
object  to  the  question. 

Mr.  Taylor:  I  show  you  Plaintiff's  Exhibit  18 
and  call  your  attention  to  Rule  201. 

Q.    Are  you  familiar  with  that  rule? 

A.    Oh  yes,  I  am. 
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Mr.  Taylor:  For  the  record,  your  Honor,  I  will 
ead  201:  "The  owners  and/or  operators  of  vessels 
hall  provide  safe  ship's  gear  and  equipment  and  a 
afe  working  place  for  all  stevedoring  operations 
n  board  ship." 

Q.  Were  you  on  the  President  Polk  on  the  day 
It.  Williams  was  hurt?  A.    I  was. 

Q.  Were  you  on  the  Polk  at  the  moment  of  his 
njury?  A.     I  was  not. 

Q.  Do  you  know  how  long  after  the  injury  it 
vas  that  you  arrived  at  the  scene  ? 

A.  I  couldn't  tell  you  the  time,  exactly.  It  was 
iter  the  injured  man  was  taken  away  to  the  hos- 
)ital.  [270] 

Q.  Was  the  strong  back  that  was  involved  in  this 
,ccident  pointed  out  to  you?  A.    Yes. 

Q.    Did  you  observe  it?  A.    Yes. 

Q.  It  has  been  called  a  strong  back,  a  king  beam 
T  a  hatch  beam.  Are  all  those  terms  used  synono- 
Qously  ?  A.    Yes. 

Q.  What  was  your  observation  with  reference  to 
he  locking  device? 

A.  Well,  it  was  a  lock  and  the  nut  on  one  end 
^as  entirely  missing.  In  other  words,  the  whole 
ocking  device  was  missing  at  one  end. 

Q.  There  was  merely  a  hole  in  the  beam  where 
L  bolt  normally  goes  through,  is  that  correct  ? 

A.    Yes. 

Q.  Who  furnishes  the  strong  back,  the  ship  or 
he  stevedoring  company?  A.     The  ship. 
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Q.  Who  maintains  the  strong  back?  The  ship  or 
the  stevedoring  company? 

A.     The  ship  takes  care  of  that. 

Q.  When  locks  are  missing,  who  replaces  them, 
the  ship  or  the  stevedoring  company? 

A.    The  ship.  [271] 

Q.    What  is  the  purpose  of  the  lock? 

A.  So  the  strong  back  can  not  be  forced  out  in 
any  of  the  operations. 

Q.    It  is  to  make  it  secure  in  the  slots? 

A.  It  is  to  make  it  safe  as  far  as  working  in 
the  hatch. 

Q.  Insofar  as  the  locks  on  the  President  Polk 
are  concerned,  are  they  on  the  same  side  of  the 
strong  back,  or  are  they  on  opposite  sides  of  the 
strong  back? 

A.     They  are  on  the  same  side. 

Q.  Did  you  make  any  observation  as  to  the  con- 
dition of  the  lock  at  the  other  end?  You  have 
already  described  one  end  now. 

A.     No,  I  did  not. 

Q.  On  the  President  Polk  on  the  day  of  the 
accident,  January  30,  1952,  was  there  any  substitute 
locking  device  provided  by  the  ship  to  hold  the 
strong  back  in  the  slot?  A.     No. 

Mr.  Taylor:     Those  are  all  the  questions  I  have. 

Cross  Examination 
Q.     (By  Mr.  Gerhardt)  :    Mr.  Andersen,  you  are 
familiar  with  Safety  Rule  205,  providing  for  the 
safety  duties  of  the  supervisory  personnel.    I  am 
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reading  (a):  ''To  see  that  all  working  conditions 
are  safe  and  that  gear  is  in  apparent  safe  working 
condition  during  operation."  Are  you  familiar  with 
that  rule?  A.    Yes,  I  am.  [272] 

Q.  Are  you  also  familiar  with  (d)  :  "Where  con- 
ditions warrant  and  he  is  not  in  immediate  touch 
with  his  superintendent  or  other  employer's  repre- 
sentative, to  stop  the  work,  if  necessary,  to  avoid 
accidents."  Are  you  familiar  with  that  one? 

A.     That  is  right. 

Q.  Mr.  Andersen,  whose  duty  is  it  to  remove  the 
beam  during  longshore  work  aboard  the  vessel? 

A.  Just  what  do  you  mean  by  whose  duty  it 
was? 

Q.  You  were  asked  about  duties  here  so  far  as 
maintenance  of  the  beam  is  concerned.  Isn't  it  pro- 
vided that  the  longshoremen  remove  and  replace 
beams  ?  A.    That  is  right. 

Mr.  Gerhardt :    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Taylor) :  Mr.  Andersen,  when  the 
statement  is  made  to  remove  and  replace  beams, 
does  the  longshoreman  ever  substitute  one  beam  for 
another  in  replacement  ? 

A.    Yes,  on  occasion,  yes. 

Q.  You  mean  substitute  one  strong  back,  that  is, 
yovi  get  it  from  your  own  stores  and  put  it  on  the 
ship?  A.     Oh  no,  no. 

Q.    Have  you  in  your  experience  ever  replaced 
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a  strong  back  to  the  extent  that  you  have  substituted 
one  strong  back  for  another?  [273]  A.     No. 

Mr.  Taylor:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Gerhardt)  :  Mr.  Andersen,  you  can 
obtain  another  strong  back  or  beam  right  from  those 
that  are  on  the  ship,  from  other  portions  of  the 
hatch,  can  you  not  1 

A.     You  can,  but  it  may  not  fit. 

Q.  It  may  not,  but  you  know  pretty  well  before 
you  try  it,  don't  you?  A.    No. 

Q.    You  do  not  know  it  before  you  try? 

A.    Yes. 

Q.  If  conditions  are  such  that  there  is  no  reason 
for  the  beam  to  be  in  at  all,  it  can  easily  be  removed 
to  the  deck,  isn't  that  so? 

A.    If  it  is  not  what? 

Q.    If  it  is  not  needed  in  place.  A.    Yes. 

Q.  It  can  easily  be  removed  up  on  deck,  isn't 
that  so?  A.    It  can  be  put  up  on  deck,  yes. 

Mr.  Gerhardt :    That  is  all. 

Mr.  Taylor :  That  is  all.  We  will  call  Mr.  Bleile, 
if  the  Court  please. 

ERNEST  BLEILE 

was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  [274]  first  duly  sworn,  testified  as  fol- 
lows: 

The  Clerk :    Your  full  name,  please  ? 

A.    Ernest  Bleile. 
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Q.    Where  do  you  live? 


1838  Valota  Road,  Redwood  City. 

Your  business  or  occupation  ? 

Stevedore. 

How  long  have  you  been  so  engaged? 

34  years. 

On  this  coast.  A.     San  Francisco. 


Direct  Examination 

Q.  (By  Mr.  Taylor) :  Prior  to  being  a  steve- 
iore,  did  you  ship  at  sea?  A.    I  did. 

Q.    For  how  long? 

A.     Since  I  was  13  years  old. 

Q.  By  whom  are  you  employed  at  the  present 
:ime,  Mr.  Bleile? 

A.  At  the  present  time,  Mutual  Stevedoring 
Company,  San  Francisco. 

Q.  As  of  January  29th  and  30th,  1952,  by  whom 
ivere  you  employed? 

A.    Marine  Terminal  Stevedoring  Company. 

Q.  What  was  your  business  with  Marine  Ter- 
ninals  ? 

A.    Walking  boss,  or  supervisor  on  ships.  [275] 

Q.    As  supervisor  generally  what  was  your  duty  ? 

A.  Supervise  and  direct  loading  and  unloading 
)f  ships. 

Q.    Did  you  have  safety  duties  as  well? 

A.     Oh,  yes. 

Q.  Are  you  familiar  with  the  Pacific  Coast 
Safety  Rules?  A.    Yes,  I  am. 
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Q.  Calling  your  attention  to  Rule  201,  are  you 
familiar  with  that? 

A.  I  believe  I  am.  (A  document  was  handed  to 
the  witness.) 

The  Witness:    Yes. 

Mr.  Taylor:  Q.  Were  you  on  board  the  Presi- 
dent Polk  on  the  day  Mr.  Williams  was  injured? 

A.     I  was. 

Q.  Were  you  on  board  the  President  Polk  the 
day  before  Mr.  Williams  was  injured? 

A.    Yes. 

Q.  Do  you  recall  about  what  time  you  went 
aboard  the  President  Polk  on  January  29,  1952? 
That  is,  the  day  before  Mr.  Williams  was  injured? 

A.    I  went  aboard  between  12 :00  and  1 :00. 

Q.     That  is  around  noon? 

A.    Yes,  around  noon  time. 

Q.    Do  you  know  Officer  Hogan?  A.    I  do. 

Q.     How  long  have  you  known  him  ?  [276] 

A.    Prior  to  that  about  two  years,  maybe  three. 

Q.     What  was  his  position  on  the  ship? 

A.     Chief  Officer. 

Q.  Did  you  see  Officer  Hogan  on  January  29th, 
1952?  A.    I  did. 

Q.  About  how  long  after  you  went  aboard  was 
it  that  you  saw  him? 

A.  Generally,  the  first  thing  I  do,  I  look  up  the 
First  Mate,  the  Chief  Mate.  I  speak  to  him.    . 

Q.  Did  you  have  a  conversation  with  Officer  Ho- 
gan about  work  on  the  President  Polk? 

A.    I  did. 
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Q.  Did  he  say  anything  to  you  about  the  strong 
)acks  or  hatch  beams  on  the  President  Polk  at 
hat  time? 

A.  He  did.  I  had  a  conversation,  during  the  con- 
versation he  mentioned  to  me  that  he  would  like 
ne  to  remove  all  excess  beams,  what  I  didn't  use 
'or  handling  cargo,  because  he  had  some  beams  on 
he  ship  which  had  faulty  locking  devices. 

Q.  Just  what  did  he  say  to  you,  using  his  exact 
vords,  with  reference  to  the  condition  of  these 
)eams,  as  best  you  recall? 

A.  He  called  me  below.  He  said,  ''Will  you  keep 
^our  eyes  open?  I  believe  I  have  strong  backs  here 
\^hich  have  no  locks."  In  other  words [277] 

Q.    After  he  told  you  that,  what  did  you  do  ? 

A.  I  instructed  both  gangs  in  this  particular 
latch — we  were  standing  by  Number  1  hatch,  by 
he  way — and  I  instructed  both  gangs  to  stop  work 
hen  and  remove  what  excess  beams  he  had  up  until 
hen,  which  was  done,  and  then  we  proceeded  to 
7ork  again. 

Q.  Do  you  know  how  many  beams  you  removed 
•r  had  removed  on  the  day  before  the  accident  and 
LOW  far  down  did  you  go? 

A.  I  removed  all  top  main  battens.  They  are 
►ig  steel  beams.  The  next  deck  down,  the  upper 
tween  deck,  I  removed  all  but  one,  which  is  far 
emoved  from  operations,  and  which  is  safety 
ocked,  and  that  is  all  I  removed  that  day. 

Q.  Was  the  gang  in  Number  1  hatch  loading 
r  unloading  on  the  29th  ? 
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A.     That  was  the  first  day? 

Q.    Yes.  A.     Unloading. 

Q.     They  were  unloading  from  what  deck? 

A.  Both  gangs  were  unloading  from  the  lower 
'tween. 

Q.  That  is  the  lower  'tween  deck.  Did  you  ob- 
serve the  accident  to  Mr.  Williams  ? 

A.  No,  I  wasn't  aware  of  any.  I  was  in  the 
stem  of  the  ship,  Number  5  hatch. 

Q.  Did  someone  notify  you  and  did  you  go  to 
the  scene?  [278] 

A.     They  notified  me  and  I  came  up  forward. 

Q.  Was  Mr.  Williams  still  there,  or  had  he  been 
removed  ? 

A.    He  was  still  down  in  the  hatch. 

Q.  Did  you  at  any  time  following  the  injury  to 
Mr.  Williams  observe  the  king  beam  that  was  in- 
volved in  the  accident? 

A.    I  instructed  that  it  be  hoisted  on  deck. 

Q.    Did  you  observe  it? 

A.     I  looked  at  it  and  it  had  one  lock  missing. 

Q.  Did  you  observe  what  was  the  condition  of 
the  other  end?  A.    It  was  okay. 

Q.  When  you  said  one  lock  was  missing,  can 
you  tell  the  Court  just  exactly  what  you  mean  by 
that? 

A.  The  bolt  and  also  the  pin,  what  constitutes 
the  lock,  the  bolt  and  pin  both  were  missing. 

Q.  Do  you  recall  an  incident  on  the  President 
Polk  regarding  some  removal  of  drums  on  the  lower 
'tween  deck?  A.    I  do. 
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Q.  Was  that  before  or  after  Mr.  Williams  was 
injured  ?  A.    Before. 

Q.  Was  it  the  same  day  or  was  it  the  day  before, 
do  you  recall? 

A.     The  same  day  of  the  accident. 

Q.  In  the  morning  prior  to  the  accident,  is  that 
right? 

A.     That  is  right.   That  is  correct.  [279] 

Q.  Who  complained  to  you  of  the  drums  that 
were  later  removed?  A.     The  gang  steward. 

Q.     Do  you  remember  his  name? 

A.     No,  I  do  not.  I  don't  remember  his  name. 

Q.  What  did  he  tell  you  was  wrong?  What  did 
he  complain  of? 

A.  They  called  my  attention  to  drums  being 
stowed  in  the  lower  'tween  deck,  which,  in  his 
opinion  were  not  safe  to  work  around.  I  then  got 
lashing  ropes  and  instructed  the  stevedores  to  lash 
the  drums,  tie  them,  so  they  wouldn't  fall  down. 
Well,  it  was  agreeable  first,  but  then  after  some 
more  discussion,  the  steward — they  thought  they 
should  be  taken  out  altogether,  so  I  instructed  them 
to  take  them  out  to  the  pier. 

Q.  How  long  did  it  take,  approximately,  that 
operation  ? 

A.     I  would  say  45  minutes,  possibly  an  hour. 

Q.  At  or  during  the  time  of  the  complaint  of  the 
drums  that  was  made  to  you  by  the  steward,  did 
the  gang  steward  advise  you  of  any  strong  back  or 
king  beam  that  didn't  have  a  lock?  A.     No. 

Q.    Did  the  gang  boss  at  the  time  that  you  were 
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doing  this  removing  of  drums  or  any  time  prior  to 
advise  you  that  there  was  a  strong  back  or  king 
beam  without  a  lock?  A.    No.  [280] 

Q.  Did  anyone  tell  you  other  than  what  you  have 
related  about  Mr.  Hogan,  did  anyone  tell  you  about 
any  other  lock  being  missing*? 

A.    No,  nobody  did. 

Mr.  Taylor:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Gerhardt)  :  Mr.  Bleile,  do  you  know 
how  many  beams  were  removed  the  day  before  the 
accident,  as  a  safety  measure  ? 

A.  Removed  all  steel  pontoons  on  upper  deck, 
all  beams  on  upper  'tween  deck  leading  to  the  lower 
'tween,  all  but  one. 

Q.  The  beams  that  you  were  requested  to  remove 
without  locks,  that  was  as  a  safety  measure,  is  that 
right?  A.     That  is  correct. 

Q.  If  the  men  working  in  the  gang  under  your 
supervision  find  an  unsafe  condition — let  us  say  a 
beam  that  can't  be  latched — do  they  have  to  get  in 
touch  with  you  in  order  to  have  authority  to  re- 
move it?  A.    No,  sir. 

Q.  Do  you  tell  them  that  they  can  go  ahead  and 
remove  it? 

A.  That  is  the  practice.  If  the  gang  steward  sees 
any  unsafe  condition,  it  is  in  fact  his  business  to 
see  that  it  is  taken  off,  if  he  does  see  it. 

Q.    Did  you  give  instructions  to  your  gang  stew- 
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ird  that  if  he  found  any  unsafe  beams  he  was  to 

:'emove  them? 

A.    I  gave  that  instruction  the  day  before.  [281] 

Q.  Did  you  give  those  instructions  to  your  gang 
steward  on  the  next  day  ?  A.     No,  I  did  not. 

Q.  You  did  not.  Did  you  give  any  instructions 
;o  your  gang  boss  to  stop  work  and  remove  beams 
;hat  were  f oimd  to  be  unsafe  ? 

A.    The  first  day. 

Q.  The  first  day  only  and  not  to  your  gangs  the 
second  day?  A.    No,  not  the  second. 

Q.  If  the  gang  finds,  either  through  the  gang 
DOSS  or  the  gang  steward,  finds  that  there  is  an 
msafe  condition  or  an  unsafe  beam,  as  I  under- 
stand you,  they  have  direct  authority  from  you  to 
stop  work  until  that  unsafe  condition  is  corrected, 
.s  that  right  ?  A.    Yes. 

Q.  As  between  the  gang  steward  and  the  gang 
DOSS,  which  one  has  the  responsibility  to  remove  or 
3orrect  an  unsafe  condition  that  he  finds  ? 

A.  The  gang  steward  will  call  such  a  thing  to 
the  attention  of  the  gang  boss. 

Q.     The  gang  boss  ?  A.     That  is  right. 

Q.  And  without  contacting  you,  he  can  go  ahead 
md  do  anything  that  he  finds  is  necessary? 

A.  If  it  is  against  the  safety  rules,  that  is  cor- 
rect. [282] 

Q.  You  are  familiar,  are  you,  Mr.  Bleile,  with 
Safety  Rule  Number  826  that  provides  no  cargo 
shall  be  worked  through  a  section  of  the  hatch  un- 
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less  the   strong  back   of  the    adjacent   section  is 

bolted,  locked  or  secured  by  other  means? 

A.     That  is  right. 

Q.  You  are  familiar  with  that  rule,  aren't  you? 
That  is  all. 

Mr.  Taylor:  That  is  all,  Mr.  Bleile,  thank  you. 
Your  Honor,  our  next  witness  was  Mr.  John  Black, 
the  attorney,  and  we  had  anticipated  he  would  be 
here  at  10:30,  but  there  may  have  been  a  delay  of 
some  sort.  Could  we  have  a  short  recess?  I  am 
sure  he  is  on  his  way. 

The  Court:    Very  well.   We  will  take  a  recess. 

(Recess.) 

JOHN  H.  BLACK 

was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Taylor)  :  Please  state  your  name 
for  the  record.  A.    John  H.  Black. 

Q.    What  is  your  profession,  Mr.  Black? 

A.    Attorney  at  Law. 

Q.    Where  do  you  maintain  your  offices? 

A.    233  Sansome  Street. 

Q.  As  of  the  month  of  January,  1952,  who  was 
the  compensation  [283]  carrier  for  Marine  Termi- 
nals? 

A.     Fireman's  Fund  Insurance  Company. 

Q.    Were  you  attorney  for  Fireman's  Fund? 
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A.  Yes,  sir.  May  I  see  in  some  particulars,  in- 
cluding that. 

Q.     Were  you  attorney  for  Marine  Terminals  ? 

A.    No,  sir. 

Q.  Did  the  Fireman's  Fund  pay  compensation 
to  Robert  Williams  because  of  an  accident  and  in- 
juries received  on  the  SS  President  Polk  during 
the  month  of  January,  1952?  A.     Yes,  sir. 

Q.  Did  the  Fireman's  Fund  pay  medical  ex- 
penses and  hospital  expenses  pertaining  to  Robert 
Williams' injury?  A.     Yes,  sir. 

Q.  Did  Fireman's  Fund  have  a  compensation 
lien  for  the  sums  expended? 

A.    Well,  they  had  a  right  to  recover  them. 

Q.  Did  you  discuss  the  Williams  case  with  Mr. 
Charles  Haid,  Jr.,  attorney  for  the  American  Presi- 
dent Lines  ?  A.    Yes,  sir. 

Q.  When  did  you  first  discuss  that  Robert  Wil- 
liams case  with  Mr.  Haid? 

A.    December,  1953. 

Q.     That  was  December,  1953  ? 

A.    Yes,  sir.  [284] 

Q.     How  do  you  establish  that  time,  Mr.  Black? 

A.  I  have  this  recollection  of  the  matter,  that 
tie  called  me  concerning  the  case,  advising  me  that 
they  had  made  a  settlement  with  Mr.  Williams.  I 
p^as  taken  very  much  by  surprise,  and  not  wanting 
to  exhibit  any  particular  curiosity,  I  ascertained 
who  the  attorneys  for  Mr.  Williams  were,  and  I 
3ommunicated  with  them  and  asked  them  the  details 
3f   the   settlement   and   the   nature   of   the    action 
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against  the  American  President  Lines;   and  they  ^ 
sent  me  a  copy  of  the  complaint  and  a  copy  of  the 
release  that  Mr.  Williams  had  signed. 

Q.    Who  sent  that  to  you? 

A.  I  think  it  was  Mr.  Sibbett  of  Mr.  Gladstein's 
office.  May  I  correct  that?  It  was  a  gentleman  in 
my  office  whom  I  sent  to  get  it  for  me,  Mr.  Schal- 
dach. 

Q.  What  was  the  date  that  you  received  the  copy 
of  the  summons,  the  complaint  and  the  release  ? 

A.    December,  1953. 

Q.  That  was  after  the  release  had  been  executed, 
is  that  correct? 

A.  That  was  some  eleven  and  a  half  months  or 
eleven  months  after  the  release  had  been  executed. 

Q.  Did  the  Fireman's  Fund  ever  file  a  lien  for 
the  compensation  and  medical?  A.     No,  sir. 

Q.     And  why  not?  [285] 

A.  The  only  thing  I  can  say  in  that  regard  is 
we  were  asleep  at  the  switch.  It  simply  wasn't 
followed  up  the  way  it  should  have  been  in  my 
office.  We  didn't  even  know  the  matter  had  been 
terminated  or  had  been  settled. 

Q.  After  the  settlement  was  made  it  was  too  late 
for  you  to  establish  your  lien,  is  that  right  ? 

A.     That  is  correct. 

Q.  Did  Charles  M.  Haid  ever  discuss  your  con- 
tributing to  the  settlement  of  the  Williams  case? 

A.    He  asked  us  to. 

Q.    When  was  that  discussion? 


Marine  Terminals  Corp.  297 

'Testimony  of  John  H.  Black.) 

A.  That  went  on,  sir,  from  December  1953  until 
;he  late  spring  of  1954. 

Q.  That  was  after  the  settlement  had  been 
nade? 

A.  That  was  a  year  and  a  half  or  a  year  and  a 
quarter  afterwards,  yes. 

Q.  It  is  your  testimony  that  no  discussion  of  the 
iVilliams  case  was  held  with  Mr.  Haid  prior  to  the 
;ime  that  settlement  was  made  ? 

A.     None  that  I  have  any  recollection  of. 

Mr.  Taylor :    Thank  you,  Mr.  Black. 

Cross  Examination 

Mr.  Gerhardt:  Q.  Mr.  Black,  was  the  compen- 
sation which  Fireman's  Fund  Insurance  Co.  or 
B^ireman's  Fund  Indemnity  Co. 

A.  Fireman's  Fund  Insurance  Co.  The  Indem- 
lity  Insurance  is  [286]  onshore,  and  the  Fireman's 
F'und  offshore. 

Q.  They  had  received  a  notice  of  election  of  Mr. 
ilobert  Williams  to  sue  APL,  is  that  correct? 

A.     That  is  correct.  _ 

Q.  When  those  notices  of  election  are  filed,  do 
^ou  follow  the  cases  after  that,  that  is,  the  third 
)arty  cases  to  see  if  they  are  settled? 

A.    We  are  supposed  to.  We  do  not  always. 

Q.    You  did  not  follow  it  in  this  particular  case  ? 

A.  We  did  not.  That  is  why  we  did  not  collect 
►ur  lien. 
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Q.     Otherwise  you  would  have  tried  to  collect? 

A.     Yes. 

Q.    Your  lien  from  American  President  Lines? 

A.  Either  that  or  the  bills  we  had  expended, 
which  I  think  in  this  case  were  about  $2500. 

Q.  Did  you  keep  any  notes  of  your  conversations 
with  Mr.  Haid  1 

A.  No,  but  I  do  have  the  letter  from  Gladstein's 
office  forwarding  me  the  complaint  and  the  release, 
which  was  in  December  1953. 

Q.     That  was  after  a  discussion  had  taken  place? 

A.  Yes,  about  two  days  afterwards.  That  is  the 
first  thing  I  did  after  talking  to  Mr.  Haid. 

Q.     That  is  your  best  recollection  now  ? 

A.  That  is  my  best  recollection,  and  thereafter  I 
had  an  [287]  investigation  made  of  the  facts. 

Q.  You  received  medical  reports  from  Dr.  Yoell 
as  to  the  progress  of  Mr.  Williams,  is  that  correct  ? 

A.  No,  it  is  not  correct.  We  did  up  to  a  point, 
up  to  April  1952,  when  compensation  was  termi- 
nated, because  the  suit  was  filed.  We  thereupon  in- 
formed the  doctor  that  we  were  no  longer  responsi- 
ble for  their  charges  and  had  no  further  interest 
in  the  matter. 

Q.  Even  though  you  were  not  attorney  for  Mr. 
Robert  Williams,  in  January  of  1952  you  did  pur- 
port to  represent  them  during  the  time  of  these  dis- 
cussions between  American  President  Lines'  repre- 
sentatives and  Marine  Terminals  as  to  the  question 
of  indemnity  or  contribution,  is  that  correct  ? 
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A.  I  wouldn't  say  I  purported  to  represent 
'hem. 

Q.    You  did  represent  them? 

A.  No,  I  wouldn't  say  that.  These  compensation 
Dolicies,  as  you  know,  take  over  the  employers'  lia- 
3ility  for  compensation.  It  is  not  infrequent  that 
attorneys  for  firms  communicate  directly  with  the 
nsurance  company  rather  than  the  employer,  who 
dmply  turns  it  over  to  the  insurance  company  in 
;he  last  analysis. 

Q.  That  compensation  policy  also  takes  over 
problems  other  than  just  workmen's  compensation, 
sn't  that  correct?  A.     Employers'  liability. 

Mr.  Gerhardt:    That  is  all.  [288] 

Mr.  Taylor:  No  further  questions.  Thank  you, 
^r.  Black. 

The  defendant  Marine  Terminals  rests.  Your 
lonor. 

Mr.  Gerhardt:  The  plaintiff  rests,  Your  Honor. 
^0  rebuttal. 

Mr.  Nave:  At  this  time,  may  it  please  Your 
Honor,  we  again  renew  our  motion  for  dismissal  of 
he  action  against  the  defendant  and  ask  for  judg- 
nent  for  the  defendant,  now  that  the  entire  case 
las  been  concluded. 

(Thereupon  after  argument  on  the  motion 
the  matter  was  submitted  on  briefs.)  [289] 

[Endorsed] :    Filed  October  3,  1955. 


300        American  President  Lines^  Ltd.,  vs. 

[Endorsed]:  No.  14959.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  American  President 
Lines,  Ltd.,  a  corporation,  Appellant,  vs.  Marine 
Terminals  Corp.,  a  corporation,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed:   December  1,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14959 

AMERICAN  PRESIDENT  LINES,  LTD.,  a  cor- 
poration. Appellant, 

va. 

MARINE  TERMINALS  CORPORATION,  a  cor- 
poration. Appellee. 

STATEMENT  OF  POINTS 

Appellant,  American  President  Lines,  Ltd.,  here- 
by submits  a  concise  statement  of  the  points  upon 
which  appellant  intends  to  rely  in  this  appeal  as 
follows : 

1.  The  Court  erred  in  not  finding  that  the  injury 
sustained  by  the  longshoreman  arose  from  plainti:^ 
shipowner's   breach   of   its   non-delegable    duty   to 


Marine  Terminals  Corp,  301 

[iirnish  the   longshoreman   a   seaworthy   ship   and 
Lrom  defendant  stevedore's  active  negligence. 

2.  The  Court  erred  in  finding  that  the  injury 
mstained  by  the  longshoreman  was  incurred  be- 
3ause  of  fault  or  negligence  on  the  part  of  plaintiff 
shipowner. 

3.  The  Court  erred  in  not  finding  that  the  de- 
fendant stevedore 's  negligence  was  the  sole,  active  or 
orimary  cause  of  the  injury  to  the  longshoreman. 

4.  The  Court  erred  in  failing  to  find  that  even 
if  the  plaintiff  was  negligent,  that  the  injury  to  the 
longshoreman  was  caused  by  an  independent  act  of 
negligence  on  the  part  of  defendant  which  super- 
v^ened  in  time  and  became  the  sole,  active,  primary 
3r  proximate  cause  of  the  injury. 

5.  The  Court  erred  in  that  the  evidence  was  in- 
sufficient  to  support  finding  of  fact  No.  8  and  erred 
in  failing  to  find  that  the  winch  driver  was  negligent 
3ontrary  to  finding  No.  8. 

6.  The  Court  erred  in  failing  to  find  that  defend- 
ant stevedore  company  and  its  employees  were 
fully  aware  of  the  dangerous  condition  created  by 
the  missing  locking  device  on  No.  2  strongback  and 
failed  to  take  proper  precautions  to  suspend  opera- 
tions until  the  unsafe  condition  was  corrected  or  to 
take  any  measures  to  insure  that  the  dangerous 
condition  was  corrected  by  removing  the  defective 
beam  and  that  defendant  was  grossly  negligent  and 
reckless  in  its  failure  to  do  so. 

7.  The  Court  erred  in  failing  to  find  the  walking 
boss,  gang  boss,  gang  steward  and  winchman  em- 
ployed by  defendant  continued  with  cargo  opera- 
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tions  in  the  face  of  a  known  dangerous  condition 
in  direct  violation  of  the  Pacific  Coast  Maritime 
safety  code  adopted  to  cover  working  conditions  of 
this  gang  aboard  the  vessel,  which  code  was  known 
to  the  winch  driver,  gang  boss  and  walking  boss. 

8.  The  Court  erred  in  failing  to  find  that  under 
the  stevedoring  contract  under  which  defendant 
performed  stevedoring  services  on  plaintiff  ship- 
owner's vessels  defendant  had  the  obligation  to  the 
X)laintiff  to  remove  hatch  beams  and  to  refrain  from 
negligent  acts  or  omissions  which  would  impose 
liability  upon  the  plaintiff. 

9.  The  Court  erred  in  adopting  conclusions  of 
law  inconsistent  with  the  finding  of  fact. 

10.  The  Court  erred  in  that  conclusion  of  law 
No.  4  is  inconsistent  with  finding  of  fact  No.  12. 

11.  The  Court  erred  in  that  the  findings  of  fact 
are  insufficient  to  support  conclusion  of  law  No.  4. 

12.  The  Court  erred  in  that  conclusions  of  law 
Nos.  1,  2,  4,  5,  6  and  7  are  inconsistent  with  finding 
of  fact  No.  12  and  not  supported  by  the  evidence 
or  any  finding  of  fact. 

13.  The  Court  erred  in  that  the  findings  of  fact 
are  insufficient  to  support  conclusions  of  law  Nos. 
1  and  2  that  plaintiff  and  defendant  were  jointly 
and  concurrently  negligent  and  said  conclusions 
were  contrary  to  the  findings  of  fact. 

14.  The  Court  erred  in  that  there  is  no  evidence 
or  finding  to  support  conclusion  of  law  No.  2,  that 
the  shipowner  knowingly  supplied  or  knew  that  a 
particular  hatch  beam  lacked  a  locking  device. 

15.  The  Court  erred  in  conclusion  of  law  No.  5 
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I  applying  the  law  of  American  Mutual  Liability 
isurance  Co.  vs.  Mathews,  182  Fed.  2d  332,  and 
halcyon  Lines  vs.  Haenn  Ship  Refitting  Company, 
1:2  U.  S.  382  to  the  facts  of  this  case  and  contrary 
►  its  finding  of  fact  No.  12. 

16.  The  Court  erred  in  holding  that  the  plain- 
ff's  right  to  indemnity  against  defendant  in  the 
Dsence  of  an  express  contractual  indemnity  pro- 
Lsion  is  allowable  only  in  the  event  the  former 
lils  to  perform  its  non-delegable  duty  to  furnish 

seaworthy  ship. 

17.  The  Court  erred  in  holding  that  the  plain- 
ff's  right  to  indemnity  against  the  defendant 
;evedore  company  in  the  absence  of  an  express 
)ntractual  indemnity  provision  is  not  allowable 
here  plaintiff's  negligence  was  inactive  or  passive 
tid  defendant's  negligence  was  the  active  or  prim- 
fy  cause. 

18.  The  Court  erred  in  awarding  final  judgment 
1  favor  of  defendant  Marine  Terminals  Corpora- 
on  and  against  plaintiff  American  President 
ines,  Ltd. 

Dated:   December  2,  1955. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 

&  CHARLES, 
/s/  EDWIN  L.  GERHARDT, 
/s/  GORDON  L.  POOLE, 

Counsel  for  Appellant 

[Endorsed]:  Filed  Dec.  2, 1955.  Paul  P.  O'Brien, 
ilerk. 
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STIPULATION  CONCERNING  EXHIBITS 

It  Is  Hereby  Stipulated  that  the  exhibits  received 
in  evidence  at  the  trial  of  this  cause  need  not  be 
printed  or  otherwise  reproduced  but  shall  be  con- 
sidered in  their  original  form  and  may  be  referred 
to  by  the  exhibit  designations  allocated  thereto  at 
the  trial. 

Dated:   December  2,  1955. 

/s/  LILLICK,  GEARY,  OLSON,  ADAMS 
&  CHARLES, 

Counsel  for  Appellant  American 
President  Lines,  Ltd. 

BOYD  &  TAYLOR, 

/s/  By  M.  K.  TAYLOR, 

Counsel  for  Appellee  Marine 
Terminals  Corporation 

[Endorsed]  :  Filed  Dec.  2,  1955.  Paul  P.  O'Brien, 
Clerk. 
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No.  14,959 
In  the 
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For  the  Ninth  Circuit 


American  President  Lines,  Ltd., 
a  corporation. 

Appellant, 

vs. 

Marine  Terminals  Corp.,  a  corporation, 

Appellee. 


Appellant's  Opening  Brief 

Appeal  from  the  United  States  District  Court  for  the 
Northern   District  of  California,  Southern   Division 


Jurisdictional  Statement 

This  is  an  a^Dpeal  from  a  judgment  entered  by  the  United 
states  District  Court  for  the  Northern  District  of  Califor- 
lia.  Southern  Division,  in  favor  of  appellee  Marine  Ter- 
ninals,  Inc. 

The  complaint  filed  in  the  court  below  was  for  indemnity 
lOught  by  appellant,  American  President  Lines,  Ltd.,  a  Dela- 
vare  corporation,  against  appellee,  a  Nevada  corporation, 
n  the  amount  of  $62,500,  representing  the  amount  for  which 
ippellant  became  liable  to  and  paid  Robert  B.  Williams,  an 
employee  of  appellee. 
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After  trial  Judgment  was  entered  August  2, 1955  (Tr.  37). 

Notice  of  appeal  was  filed  August  30, 1955  (Tr.  38). 

Cost  Bond  on  Appeal  was  filed  August  30,  1955  (Tr.  38- 
39). 

Stipulation  and  Order  Extending  Time  to  File  Kecord  and 
Docket  Appeal  was  filed  October  7, 1955  (Tr.  40). 

Designation  of  Contents  of  Eecord  on  Appeal  was  filed 
November  16,  1955  (Tr.  40-41). 

Statement  of  Points  on  Appeal  was  filed  December  2, 
1955  (Tr.  300-303). 

The  District  Court  had  jurisdiction  joursuant  to  28  USCA 
Sec.  1332  the  action  being  based  upon  diversity  of  citizen- 
ship and  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  exceeding  $3,000. 

The  Court  of  Appeals  has  jurisdiction  to  entertain  this 
appeal  pursuant  to  the  provisions  of  28  USCA  Sec.  1291. 

Statement  of  the  Case  and  Facts 

This  is  an  action  by  American  President  Lines,  Ltd., 
owner  of  the  S8  President  Polk,  appellant,  against  Marine 
Terminals  Corporation,  a  stevedore  company,  appellee,  for 
indemnity  in  the  amount  of  $62,500.00  which  was  paid  in 
settlement  to  Robert  B.  Williams,  a  longshoreman  employed 
by  appellee  Marine  Terminals  Corporation,  for  injuries  he 
sustained  January  30,  1952,  in  the  course  of  his  duties 
aboard  appellant's  vessel,  the  SS  President  Polk. 

Prior  to  the  injury,  ap23ellant,  steamship  corporation,  and 
ajDpellee,  stevedoring  contractor,  entered  into  a  written  con- 
tract (Exh.  16)  for  stevedoring  services  to  be  performed 
aboard  appellant's  vessels.  LTnder  this  contract,  the  steve- 
doring company  was  engaged  to  perform  loading  and  un- 
loading operations  aboard  appellant's  vessels  in  San  Fran- 
cisco Harbor  and  to  remove  beams  and  hatch  covers.  With 
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this  contract  appellee  agreed  to  provide  necessary  steve- 
doring labor  and  supervision  for  the  proper  and  efficient 
conduct  of  the  work.  Pursuant  to  this  written  contract, 
appellee  stevedoring  corporation  was  engaged  in  the  per- 
formance of  loading  and  discharging  operations  aboard  the 
S'*S'  President  Polk  January  29  and  30, 1952. 

When  stevedoring  operations  aboard  the  SS  President 
Polk  commenced  January  29,  1952,  Gang  No.  116,  employed 
by  appellee,  boarded  the  vessel  to  discharge  cargo  from  No. 
L  hatch.  The  following  day,  on  January  30,  at  approximately 
}  :30  or  10 :00  A.M.,  Williams,  as  a  member  of  Gang  No.  116, 
was  struck  and  severely  injured  by  a  falling  hatch  beam, 
vhich  was  dislodged  by  the  bridle  used  to  load  drums  into 
;he  hold. 

Ernest  Bleile,  the  walking  boss  for  the  defendant,  Marine 
Cerminals  Corporation,  was  aboard  the  vessel  on  January 
19,  1952'',  at  which  time  the  chief  officer  told  him  to  keep  his 
iyes  open  because  he  believed  there  were  some  beams 
iboard  with  no  locks  and  that  such  beams  should  be  removed 
io  the  deck  (Tr.  289).  Bleile  then  instructed  the  gangs  at 
vork  to  remove  excess  beams  from  No.  1  hatch  and  to  place 
hem  on  the  deck.  He  also  issued  instructions  to  remove  all 
msafe  beams  (Tr.  289).  Work  continued  that  afternoon  in 
he  lower  tween  deck  but  the  next  morning,  January  30,  con- 
litions  were  changed  in  the  No.  1  hold  when  Gang  No.  116 
same  aboard  to  uncover  No.  1  lower  hold  and  to  load  cargo 
nto  the  lower  hold  beneath  the  beam  in  question  (Tr.  113, 
.14,  129).  The  instructions  were  not  repeated  by  Bleile,  on 
his  latter  day,  however  (Tr.  293). 

Gang  No.  116,  including  Williams,  commenced  loading 
>perations  in  the  lower  hold  at  8:00  o'clock  a.m.  January 
!0  beneath  this  defective  beam  (Tr.  81,  112).  The  hatch 
iquare   above   the  lower  hold  contains  three   sections   of 
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hatch  boards  running  fore  and  aft.  The  forward  section] 
between  the  forward  edge  of  the  hatchcoaniing  and  No. 
beam  was  removed  by  the  longshoremen  for  the  first  time  onl 
the  morning  of  January  30  to  permit  access  to  the  lower 
hold  (Tr.  57,  72,  113-115,  139,  Exh.  2).  No.  2  beam  was  par- 
tially exposed,  revealing  the  missing  locking  device  (Tr, 
115,  116).  The  remaining  sections  of  hatch  boards  were  left) 
in  place.  No  cargo  was  placed  on  the  remaining  two  sections 
of  the  hatch  square,  and  these  hatch  boards  and  the  beams  i 
upon  which  they  rested,  could  have  been  removed  had  the 
longshoremen  chosen  to  do  so  (Tr.  133, 173).  None  of  appel- 
lant's personnel  were  shown  to  be  in  the  area  of  No.  1  hold 
on  the  morning  of  January  30  prior  to  the  accident  (Tr.  81, 
82,166,167,189). 

Gang  steward,  Edward  Randolph,  the  man  in  the  lower 
hold  with  Gang  No.  116  j)rimarily  charged  with  the  respon- 
sibility for  safety  (Tr.  Ill,  147,  292),  noticed  shortly  after 
work  began  on  January  30,  that  the  port  lock  or  safety 
latch  was  missing  on  No.  2  strongback  in  the  lower  'tween 
deck  (Tr.  115-116).  He  was  concerned  about  this  condition, 
which  he  admitted  was  an  unsafe  one,  in  view  of  the  fact 
that  loading  operations  were  being  conducted  beneath  this 
beam  (Tr.  117-118).  Edward  Randolph,  upon  discovery  of 
this  condition,  reported  it  to  his  gang  boss,  Rueben  Swanson, 
and  to  his  walking  boss,  Ernest  Bleile  (Tr.  117-121,  135). 
Swanson  confirmed  he  was  told  by  Edward  Randolph  that 
the  locking  device  was  missing  on  the  port  side  of  the  hatch 
beam  (Tr.  178-179)  and  that  he  recognized  it  constituted  an 
unsafe  condition,  but  he  did  nothing  about  it  (Tr.  178). 
Instead,  work  continued  in  the  face  of  the  knowledge  of  this 
unsafe  condition  until  the  accident  occurred  (Tr.  180-181). 

Romeo  Paquette,  a  longshoreman  with  33  years  experi- 
ence, was  the  winchman  at  the  time  of  the  accident,  and 
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Iternated  with  his  partner  Kellberg,  the  jobs  of  winchman 
nd  hatchtender  stationed  at  the  side  of  the  vessel  next  to 
he  pier  (Tr.  153-154,  170).  Paquette  testified  that,  in  his 
xperience,  the  use  of  only  one  open  section  in  a  hatch 
quare  presented  too  small  an  opening  for  the  working  of 
argo  (Tr.  156).  It  was  invariably  his  rule  to  protest  small 
penings  afforded  by  one  section  to  the  walking  boss  and 
0  ask  that  another  section  be  removed  to  permit  a  larger 
pening  (Tr.  157).  With  the  vessel  down  by  the  stern,  the 
iridle,  in  its  movements  up  and  down  through  the  hatch 
pening,  swung  toward  the  after  end  of  the  hatch  so  that  it 
I'ould  strike  against  the  partially  exposed  unlocked  No.  2 
leam  (Tr.  155,  156,  158). 

Appellee's  employees  aboard  the  vessel  were  working  in 
.ccordance  with  the  rules  set  forth  in  the  Pacific  Coast 
laritinte  Safety  Code.  (Exh.  18)  This  Code  provided,  in 
>art,  as  follows : 

"Rule  202.  The  employer  shall  provide,  so  far  as 
the  same  shall  be  under  his  control,  a  safe  working 
place  for  all  operations. 

"Rule  204.  The  employer  shall  require  the  use  of 
safe  processes  and  practices. 

"Rule  205.  The  safety  duties  of  the  supervisory  per- 
sonnel, walking  boss,  ship  and  dock  foremen,  and  assist- 
ant ship  and  dock  foremen  are : 

(a)  To  see  that  all  working  conditions  are  safe  and 
that  the  gear  is  in  apparent  safe  working  condition 
during  the  operation. 

(c)  To  see  that  operations  are  carried  on  in  a  safe 
manner. 

(d)  Where  conditions  w^arrant  and  he  is  not  in  im- 
mediate touch  with  his  superintendent  or  other  em- 
ployer's representative,  to  stop  the  work  if  necessary 
to  avoid  accidents. 

"Rule  206.  The  safety  duties  of  the  hatch,  dock,  gang, 
or  other  group  leader  are : 


(a)  To  be  in  direct  charge  of  his  gang  or  group  and 
to  see  that  all  work  is  done  in  a  safe  manner. 

(b)  To  report  promptly  to  his  foreman  or  walking 
boss  or  other  employer  representative  on  the  job  any 
defect  in  the  gear  or  machinery  or  any  unsafe  working 
condition. 

(d)  In  the  event  that  he  finds  it  impossible  to  get 
in  touch  immediately  with  his  foreman  or  walking  boss 
or  other  employer  representative  on  the  job,  to  himself 
stop  the  work  upon  discovery  of  any  defective  gear 
until  his  foreman  or  walking  boss  or  other  employer 
representative  on  the  job  shall  have  had  an  opportunity 
to  pass  upon  the  situation. 

"Kule  207.  The  safety  duties  of  the  person  desig- 
nated as  hatch  tender  or  signal  man  are : 

(a)  To  consider  himself  as  the  safety  man  for  the 
gang,  and  for  this  purpose  to  cooperate  with  his  fore- 
man or  walking  boss  or  other  employer  representative 
on  the  job  for  the  safety  of  the  men  during  operations. 

(e)  To  see  that  strongbacks  adjacent  to  sections 
through  which  cargo  is  to  be  worked  are  locked,  bolted, 
or  otherwise  secured  before  hoisting  operations  are 
started. 

"Kule  824.  The  foreman  or  walking  boss  or  hatch 
tender  in  charge  of  the  hatch  shall  personally  supervise 
the  removal  or  replacement  of  hatch  covers,  strong- 
backs  or  beams. 

"Rule  826.  No  cargo  shall  be  worked  through  a  sec- 
tion of  a  hatch  unless  the  strongback  of  the  adjacent 
section  is  bolted,  locked  or  secured  by  other  means." 

These  rules  were  known  to  Mr.  Anderson,  defendant's 
superintendent  (Tr.  282),  Ernest  Bleile,  the  walking  boss 
(Tr.  287) ;  and  to  gang  boss  Swanson  (Tr.  182),  and  gang 
steward  Edward  Randolph  (Tr.  125),  all  of  whom  were  em- 
ployed by  Marine  Terminals  Corporation  to  supervise  gen- 
erally operations  aboard  the  vessel   (Tr,  282,  287,  181-2, 
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111).  The  foregoing  rules  all  pertain  to  the  appellee  Marine 
Terminals  Corporation,  and  their  employees. 

Although  gang  boss  Swanson  knew  that  the  missing  lock 
presented  a  dangerous  condition  for  those  working  in  the 
No.  1  lower  hold  and  although  he  had  authority  to  do  so 
(Tr.  293),  no  action  was  taken  by  him  either  to  suspend 
operations  or  to  insure  that  his  superiors  aboard  the  vessel 
were  aware  of  the  dangerous  condition  (Tr.  178-179,  181). 
Although  the  gang  steward  Randolph  could  have  suspended 
oading  operations  in  No.  1  lower  hold  (Tr.  293)  the  work 
continued  under  the  defective  beam  (Tr.  131). 

It  would  have  taken  from  ten  to  twenty  minutes  to  re- 
nove  the  defective  hatch  beam  and  the  additional  section 
3f  hatch  boards  resting  on  that  hatch  beam  so  that  the 
lazardou"^  condition  would  have  been  eliminated  (Tr.  125- 
L26,  161).  Indeed,  after  the  accident  had  occurred,  this 
idditional  section  was  removed,  resulting  in  no  interference 
:o  unloading  operations  which  were  taking  place  in  the 
ower  tween  decks  of  No.  1  hold  (Tr.  143-144,  161,  174-175, 
Sxh.  10). 

At  the  time  of  the  accident,  Williams  was  engaged  in 
landling  drums  which  were  lowered  into  the  hold  by  a  sling 
H'ovided  for  that  purpose.  After  unhooking  two  drums  he 
ittempted  to  steady  the  bridle,  but  the  winchdriver  hoisted 
t  too  fast  (Tr.  54,  83).  Romeo  Paquette,  the  winch  driver, 
vho  was  actuating  the  empty  sling  upward  saw  the  hook  of 
;he  bridle  catch  under  the  flange  of  the  strongback,  lifting 
t  out  of  its  cleat  or  slot,  then  becoming  disengaged  and 
Dlummeting  into  the  lower  hold  (Tr.  157-158).  Williams 
vas  struck  by  this  heavy  strongback,  and  when  he  w^as 
'ound  by  James  Randolph,  his  fellow  worker,  he  was  lying 
martially  underneath  the  strongback  severely  injured. 


Williams  received  benefits  for  a  time  under  the  Long- 
shoremens  and  Harbor  Workers  Compensation  Act,  and. 
then  elected  to  sue  the  shipowner  under  the  act's  provisions. 
Treadwell  &  Lauglilin,  the  attorneys  then  representing  ap- 
pellant defended  this  suit,  and  on  January  16,  1953,  the 
case  was  settled  by  the  payment  of  $62,500. 

No  formal  demand  w^as  made  of  appellee  by  appellant 
to  defend  the  case  brought  against  it  by  Williams,  but 
appellee  was  notified  by  appellant's  attorneys  of  the  suit 
and  the  progress  of  negotiations  (Tr.  245-248). 

The  present  suit  for  indemnity  was  filed  September  20, 
1954,  seeking  recovery  from  apx^ellee  for  $62,500,  the  amount 
of  the  settlement  paid  to  Williams  by  American  President 
Lines  plus  attorneys'  fees  and  costs.  The  shipowner  sub- 
sequently waived  any  right  to  recover  attorneys'  fees  and! 
costs.  After  trial,  the  loAver  court  found  negligence  on  the 
part  of  appellant  shipowner  and  refused  to  grant  indemnity 
for  the  settlement  amount.  Judgment  in  favor  of  stevedore 
appellee  was  entered  August  2,  1955. 

Specifications  of  Error 

1.  The  Court  erred  in  failing  to  find  that  the  stevedoring 
contract  under  which  appellee  performed  stevedoring  serv- 
ices on  aiopellant  shipowner's  vessel  obligated  appellee  to 
remove  hatch  beams  and  to  refrain  from  negligent  acts  or 
omissions  which  would  impose  liability  upon  appellant. 

2.  The  Court  erred  in  finding  that  the  injury  sustained 
by  the  longshoreman  was  incurred  because  of  negligence 
on  the  part  of  appellant  shipowner. 

3.  The  Court  erred  in  that  the  evidence  was  insufficient 
to  support  finding  of  fact  No.  8  and  erred  in  failing  to  find 
that  the  winch  driver  was  negligent  contrary  to  finding  No. 
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4.  The  Court  erred  in  failing  to  fmd  that  appellee  steve- 
dore company  and  its  employees  failed  to  take  proper  pre- 
sautions  to  suspend  operations  until  tlie  unsafe  condition 
was  corrected  or  to  take  any  measures  to  insure  that  the 
dangerous  condition  was  corrected  by  removing  the  defec- 
tive beam  and  that  a])])ellee  was  grossly  negligent  and 
reckless  in  its  failure  to  do  so. 

5.  The  Court  erred  in  failing  to  tind  the  walking  boss, 
^ang  boss,  gang  steward  and  winchman  employed  by  ap- 
pellee continued  with  cargo  o])erations  in  the  face  of  a 
known  dangerous  condition  in  direct  violation  of  the  Pacific 
Coast  Maritime  safety  code. 

6.  The  Court  erred  in  not  finding  that  the  injury  sus- 
tained by  the  longshoreman  arose  from  appellant  ship- 
owner's bi^each  of  its  non-delegable  duty  to  furnish  the 
longshoreman  a  seaworthy  ship  and  from  appellee  steve- 
dore's sole  negligence. 

7.  The  Court  erred  in  failing  to  find  that  even  if  appel- 
lant was  negligent,  the  injury  to  the  longshoreman  was 
caused  by  an  independent  act  of  negligence  on  the  part  of 
appellee  which  supervened  in  time  and  became  the  active, 
primary  or  proximate  cause  of  the  injury. 

8.  The  Court  erred  in  holding  that  appellant's  right 
to  indemnity  against  appellee  in  the  absence  of  an  express 
contractual  indemnity  provision  is  allowable  only  in  the 
event  the  former  fails  to  perform  its  non-delegable  duty 
to  furnish  a  seaworthy  ship. 

9.  The  Court  erred  in  holding  that  appellant's  right  to 
indemnity  against  appellee  stevedore  in  the  absence  of  an 
express  contractual  indemnity  provision  is  not  allowable 
where  appellant's  negligence  was  inactive  or  passiA^e  and 
appellee's  negligence  was  the  active  or  primary  cause. 
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10.  The  Court  erred  in  conclusion  of  law  No.  5  in  apply- 
ing the  law  of  American  Mutual  Liability  Insurance  Co. 
V.  Matthews,  182  F.2d  322  (2d  Cir.  1950),  and  Halcyon  Lines 
V.  Haenn  Ship  Refitting  Corp.,  342  U.S.  282  (1952)  to  the 
facts  of  this  case. 

11.  The  Court  erred  in  that  conclusion  of  law  No.  4  con- 
flicts with  finding  of  fact  No.  12. 

12.  The  Court  erred  in  that  the  findings  of  fact  are 
insufficient  to  support  conclusion  of  law  No.  4. 

13.  The  Court  erred  in  that  conclusions  of  law  Nos.  1, 
2,  4,  and  5  are  inconsistent  with  finding  of  fact  No.  12  and 
are  not  supported  by  the  evidence  or  any  finding  of  fact. 

14.  The  Court  erred  in  that  there  is  no  evidence  or  find- 
ing to  support  conclusion  of  law  No.  2,  that  the  appellant 
shipowner  knowingly  supplied  or  knew  that  a  particular 
hatch  beam  lacked  a  locking  device. 

15.  The  Court  erred  in  that  the  findings  of  fact  are 
insufficient  to  support  conclusions  of  law  Nos.  1  and  2  that 
plaintiff  and  defendant  were  jointly  and  concurrently  negli- 
gent and  said  conclusions  are  contrary  to  the  findings  of 
fact. 

Summary  of  Argument 

I.       Indemnity  Allowed  for  Breach   of  Stevedore's   Contractual 
Obligation  to  Perform  Work  Safely. 

The  Court  erred  in  failing  to  find  that  the  stevedoring 
contract  under  which  appellee  stevedoring  corporation  was 
engaged  in  stevedoring  operations,  obligated  appellee  to 
refrain  from  negligent  acts  or  omissions  amounting  to  a 
breach  of  its  warranty  of  workmanlike  service  to  perform 
its  work  in  a  safe  and  proper  manner.  Indemnity  should 
be  aw^arded  appellant  for  the  breach  of  appellee's  contrac- 
tual duty  based  on  the  recent  Supreme  Court  case  of  Ryan 
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Uevedoring  Co.  v.  Pan  Atlantic  S.S.  Cor  p.  (Brief  Section  I, 
5pecification  of  Error  No.  1). 

I.  Indemnity  AEso  Allowed  Where  Vessel  Unseaworthy  and  Steve- 
dore Solely  Negligent. 

Even  if  the  basis  for  appellant's  recovery,  stated  in  Sec- 
ion  I  above  is  not  recognized,  appellant  American  President 
jines  was  liable  to  tlie  employee  longshoreman  Williams 
olely  by  virtue  of  its  absolute  duty  to  supply  a  seaworthy 
^essel  and  a  safe  place  in  which  to  work  and  was  without 
legligence.  The  cause  of  the  accident  was  the  sole  negligent 
onduct  of  appellee  stevedore  company,  and  on  this  basis 
ndemnity  should  be  awarded  in  favor  of  appellant  ship- 
owner. In  this  connection,  the  trial  court  also  failed  to  find, 
,nd  should  have  found,  that  appellee's  walking  boss,  gang 
loss,  gang  steward  and  winch  driver  were  negligent  and 
iolated  the  Safety  Code  (Brief  Section  II,  Specifications 
)f  Error  Nos.  2,  3,  4,  5  and  6). 

II.  Alternatively,  Negligence  of  Shipowner  Does  Not  Bar  Indem- 
nity Where  Stevedore's  Negligence  Active  and  Primary. 

Even  if  appellant  was  guilt  of  some  negligence,  that 
legligence  .was  of  the  passive  or  secondary  sort.  The  negli- 
gence of  the  stevedore  was  the  active,  jDrimary,  and  proxi- 
nate  cause  of  the  accident  Avhich  resulted  in  Williams'  in- 
ury.  Based  upon  recognized  principles  of  common  law, 
ndemnity  recovered  should  be  aw^arded  in  favor  of  api^el- 
ant  shipowner  (Brief  Section  III,  Specifications  of  Error 
^os.  7,  8  and  9). 

V.    indemnity,  Not  Contribution,  Still  Permitted  Under  Halcyon 
v.  Haenn,  and  American  Mutual  v.  Matthews. 

The  principles  enunciated  in  the  cases  of  Halcyon  Lines 
).  Haenn  Ship  Refitting  Corp.  and  Aynerican  Mutual  Lia- 
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hility  Insurance  Co.  v.  Mattheivs,  relied  upon  by  the  trial 
court  in  its  conclusions  of  law  do  not  support  the  conclu- 
sions reached  therein,  but  to  the  contrary  support  recovery 
by  appellant  in  its  suit  for  indemnity.  Further,  States 
Steamship  Co.  v.  Rothschild  International  Stevedoring  Co. 
relied  upon  by  the  trial  court  does  not  foreclose  recovery 
by  appellant  (Brief  Section  IV,  Specification  of  Error  No. 
10). 

V.  Findings  of  Facl^  and  Conclusions  of  Law  Conflict,  Are  Un- 
supported by  the  Evidence,  end  Do  Not  Support  the  Judgment 
Below. 

Conclusions  of  Law  1,  2,  and  5,  all  to  the  effect  that  appel- 
lant was  jointly  and  concurrently  negligent  with  appellee, 
and  that  appellant  knew  of  the  particular  defective  beam 
and  the  progress  of  work  thereunder,  and  Conclusion  of 
Law  No.  4  that  a])pellant's  concurrent  negligence  went  well 
beyond  a  mere  passive  act  of  negligence,  are  unsupported 
by  evidence  or  by  any  findings  of  fact.  Said  conclusions  are 
further  inconsistent  with  Findings  of  Fact  Nos.  3,  4,  and  5 
and  conflict  with  Finding  No.  12  (Brief  Section  V,  Specifica- 
tions of  Error  Nos.  11, 12, 13, 14  and  15). 

Argument 

I. 

INDEMNITY  ALLOWED  FOR  BREACH  OF  STEVEDORE'S  CON- 
TRACTUAL  OBLIGATION  TO  PERFORM  WORK  SAFELY 

A.     Summary  of  Argument. 

The  Court  erred  in  failing  to  find  that  the  stevedoring 
contract  under  which  appellee  stevedoring  corporation  was 
engaged  in  stevedoring  operations  obligated  ajjpellee  to 
refrain  from  negligent  act  or  omissions  amounting  to  a 
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Dreach  of  its  warranty  of  workmanlike  service  to  perform 
ts  work  in  a  safe  and  proper  manner.  Indenmity  should 
)e  awarded  appellant  for  the  breach  of  apjiellee's  contrac- 
;ual  duty  based  on  the  recent  Supreme  Court  case  of  Ryan 
Stevedoring  Co.  v.  Pan- Atlantic  S.S.  Corp. 

).     Specification  of  Error  No.  1 . 

"The  Court  erred  in  failing  to  find  that  the  stevedor- 
ing contract  under  which  appellee  performed  stevedor- 
ing services  on  appellant  shipowner's  vessel  obligated 
appellee  to  remove  hatch  beams  and  to  refrain  from 
negligent  acts  or  omissions  which  would  impose  liabil- 
ity upon  appellant." 

It  is  by  now  well  recognized  that  a  claim  based  upon  an 
express  indemnification  provision  in  a  stevedoring  contract 
•unning  between  the  stevedore  and  the  shipowner  affords  a 
)roper  basis  for  relief.  However,  the  absence  of  an  express 
ndemnity  clause  does  not  indicate  that  such  an  action  must 
ail. 

The  trial  court  below,  in  denying  indemnity,  did  so  witli- 
)ut  reference  to  the  obligations  of  the  parties  under  the 
itevedoring  contract  between  shipowner-appellant  and 
itevedore  contractor-appellee.  The  trial  court  found,  how- 
!ver,  that  such  a  contract  was  in  force  (Finding  of  Fact 
^0.  1  (Tr.  32). 
Under  the  terms  of  this  contract,  it  was  provided : 

''2-b.  Provide  all  necessary  stevedoring  labor,  in- 
cluding winchmen,  hatchtenders,  tractor  and  fork-lift 
operators,  foremen,  and  such  other  stevedoring  super- 
vision as  are  needed  for  the  safe  and  efficient  conduct 
of  the  ivorh  and  for  the  vessel's  utmost  despatch. 

"2-c.  Adjust  rigging  of  booms,  guys  and  other  ordi- 
nary cargo  tackle  at  hatches  where  work  of  discharging 
and/or  loading  w^ill  be  conducted  as  required  in  the 
operation,  and  readjust  when  completed.  Remove  and 
replace  heayns,  hatch  covers  and  tarpaulins."  (Italics 
ours) 
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The  contract  in  force  between  the  stevedore  and  the  ship- 
owner provides  the  basis  for  the  clahn  of  indemnity  which 
is  founded  upon  express  or  implied  obligations  arising  there- 
under. 

The  stevedore  contract  here  under  consideration  pro- 
vides, as  is  usual  in  situations  of  this  character,  that  the 
stevedore  contractor  shall  perform  loading  and  discharging 
services  about  the  vessel.  This,  of  course,  involves  various 
incidental  duties,  such  as  removing  and  replacing  hatch 
covers,  hatch  beams,  and  the  like,  to  gain  access  to  the 
cargo  holds.  The  agreement  provides  expressly  that  such 
duties  will  be  safely  performed.  Even  in  the  absence  of  such 
expression  in  the  contract  it  would  normally  be  implied. 
Lundherg  v.  Prudential  Steamship  Corp.,  102  F.  Supp.  115 
(S.D.  N.Y.  1951). 

Subsequent  to  the  entry  of  judgment  in  the  jDresent  case, 
the  Supreme  Court  decision  in  Ryan  Stevedoring  Company 

V.  Pan-Atlantic  Steamship  Corp.  was  rendered  ( U.S. 

,  100  L.ed.  (Advance)  page  146).  This  case  represents 

somewhat  of  a  departure  from  the  welter  of  decisions,  deal- 
ing with  the  problem  of  the  relationships  between  the  steve- 
dore employer  and  the  shipowner,  where  an  employee  of  the 
stevedore  employer  is  injured  while  working  aboard  ship- 
owner's vessels.  This  case  held  that  a  stevedore  contractor 
who  agrees  to  perform  the  shipowner's  stevedoring  opera- 
tions, thereby  assumes  the  obligation,  not  only  to  do  the 
work  contracted  for,  but  to  do  its  work  properly  and  safely, 
and  this  latter  obligation  is  of  the  essence  of  a  stevedore's 
contract.  It  is  the  warranty  of  workmanlike  service  com- 
parable to  a  manufacturer's  warranty  of  the  soundness  of 
its  manufactured  product.  For  breach  of  this  obligation, 
recovery  is  permitted  on  an  indemnity  theory. 

In  the  Ryan  case,  it  is  stated  as  follows,  100  L.ed.  (Ad- 
vance) pages  152, 153: 
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"The  shipowner  here  holds  petitioner's  uncontro- 
verted  agreement  to  perform  all  of  the  shipowner's 
stevedoring  operations  at  the  time  and  place  where  the 
cargo  in  question  was  loaded.  That  agreement  neces- 
sarily includes  petitioner's  obligation  not  only  to  stow 
the  pulp  rolls,  but  to  stow  them  projjerly  and  safely. 
Competency  and  safety  of  stowage  are  inescapable  ele- 
ments of  the  service  undertaken.  This  obligation  is  not 
a  quasi-contractual  obligation  implied  in  law  or  arising 
out  of  a  noncontractual  relationship.  It  is  of  the  essence 
of  petitioner's  stevedoring  contract.  It  is  petitioner's 
warrant  of  workmanlike  service  that  is  comparable  to 
a  manufacturer's  warranty  of  the  soundness  of  its 
manufactured  product.  The  shipowner's  action  is  not 
changed  from  one  for  a  breach  of  contract  to  one  for  a 
tort  simply  because  recovery  may  turn  upon  the  stand- 
ard of  the  performance  of  petitioner's  stevedoring 
service.  *  *  *  Whatever  may  have  been  the  respective 
obligations  of  the  stevedoring  contractor  and  of  the 
shipowner  to  the  injured  longshoreman  for  i^roper 
stowage  of  the  cargo,  it  is  clear  that,  as  between  them- 
selves, the  contractor,  as  the  warrantor  of  its  own 
services,  cannot  use  the  shiijowner's  failure  to  discover 
and  correct  the  contractor's  own  breach  of  warranty  as 
a  defense.  Respondent's  failure  to  discover  and  correct 
petitioner's  own  breach  of  contract  cannot  here  excuse 
that  breach." 

The  facts  of  the  instant  case  clearly  show  a  breach  of  the 
arranty  by  the  stevedore  employer  under  its  contract, 
he  removal  of  hatch  boards  and  beams  is  essential  to  load- 
ig  and  unloading  cargo  aboard  a  merchant  vessel,  and 
ideed  the  stevedoring  contract  specifically  provided  that 
le  responsibility  rested  with  the  stevedore  for  removal  and 
^placement  of  the  same  (Exli.  16,  Sec.  2(b)).  That  the 
ngshoremen  employees  of  appellee  breached  their  war- 
mty  of  safe  and  workmanlike  service  (Exh.  16,  Sec.  2(a)) 
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is  manifest  from  the  record.  We  refer  to  the  imposing  chain 
of  events  which  made  this  unfortunate  accident  inevitable 
after  the  stevedore,  on  the  morning  of  January  30, 1952,  dis- 
covered a  lock  was  missing  from  #2  beam  in  #1  lower  tween 
deck.  The  failure  of  walking  boss  Bleile  to  insure  that 
defective  beams  were  removed,  the  failure  of  the  winch- 
driver,  Paquette,  to  prepare  a  suitable  opening  for  cargo 
operation  in  the  lower  tween  deck  for  the  cargo  hook  and 
bridle  (Tr.  156, 157)  and  in  lifting  or  raising  the  hook  before 
it  was  steadied  below  (Tr.  54-55,  83, 156) ;  the  extraordinary- 
conduct  of  gang  steward  Edward  Randolph  in  failing  to  take 
any  precautions  either  to  remove,  or  to  suspend  operations 
(Tr.  292-294)  in  the  face  of  a  know^n  peril  actually  recognized 
by  him,  the  failures  of  walking  boss  Bleile  and  gang  boss 
Swanson  to  take  any  action  for  the  safety  of  the  men  com- 
mitted to  their  charge,  knowing  of  the  dangerous  condition. 
The  actions  of  each  represents  a  clear  violation  of  the  steve- 
dore's contractual  obligation.  Taken  collectively,  the  cumu- 
lative effect  offers  conclusive  proof  of  a  substantial  breach 
of  the  stevedore's  warranty.  The  stevedore's  activities  in 
performing  under  this  contract  resulted  in  an  injury  to 
Williams  under  circumstances  which  the  stevedore  might 
reasonably  have  suspected  or  known  would  have  imposed 
liability  upon  American  President  Lines  for  the  injuries  so 
caused. 

We  submit  that,  for  the  foregoing  reasons  alone,  error 
was  committed  by  the  court  below  under  Specification  of 
Error  No.  1  in  failing  to  find  a  breach  of  the  stevedore's 
contractual  warranty. 

The  recent  Ryan  case,  w^e  believe,  effectively  establishes 
appellant's  right  to  recover.  When  the  contractual  relation- 
ship between  the  stevedore  employer  and  the  shipowner 
exists  and  a  breach  of  the  stevedore's  obligations  is  shoAvn, 
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hat  breach  should  be  held  to  impose  liability  without  refer- 
jnce  to  the  relative  responsibilities  of  the  parties  for  the 

ort. 

If  however,  for  any  reason,  this  court  should  choose  to 
•ely  upon  the  case  law  as  it  existed  prior  to  the  decision  in 
^yan,  there  are  equally  compelling  reasons  obtaining  here 
0  reverse  the  judgment  of  the  trial  court  and  award  indem- 
lity  to  appellant.  The  Supreme  Court,  in  reaching  the 
•esult  of  the  contractual  theory  of  indemnity,  did  so  ex- 
pressly leaving  open  the  question  of  common  law  indemnity 
Uscussed  in  the  cases  prior  to  its  decision  (100  L.ed.  Ad- 
.^ance  p.  152).  Thus,  even  aside  from  the  Ryan  basis  of 
-ecovery  the  record  before  this  court  demonstrates  that 
3ased  on  either  unseaworthiness  of  the  ship  (Sec.  II,  Brief) 
)r  a  comparison  of  fault  and  negligence  as  between  ship- 
owner and  stevedore  (Sec.  Ill,  Brief)  indemnity  will  lie. 

II. 

INDEMNITY  ALSO  ALLOWED  WHERE  VESSEL  UNSEAWORTHY 
AND  STEVEDORE  SOLELY  NEGLIGENT 

A.     Summary  of  Argument. 

Even  if  the  basis  for  appellant's  recovery  stated  in  Sec- 
tion I  above  is  not  recognized,  appellant  American  President 
lines  was  liable  to  the  employee  longshoreman  Williams 
solely  by  virtue  of  its  absolute  duty  to  supply  a  seaworthy 
vessel  and  a  safe  place  in  which  to  work  and  was  without 
negligence.  The  cause  of  the  accident  was  the  sole  negligent 
conduct  of  appellee  stevedore  company,  and  on  this  basis 
indemnity  should  be  awarded  in  favor  of  appellant  ship- 
owner. In  this  connection,  the  trial  court  also  failed  to 
find,  and  should  have  found,  that  appellee's  walking  boss, 
gang  boss,  gang  steward  and  wdnch  driver  were  negligent 
and  violated  the  Safety  Code. 
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It  is  conceded  that  American  President  Lines  owed  to 
Williams  a  non-delegable  duty  to  supply  a  seaworthy  ship. 
That  American  President  Lines  was  liable  to  the  injured 
stevedore  is  unquestioned.  The  fact  that  the  safety  latch,  an 
integral  part  of  the  beam,  was  missing  constitutes  failure 
on  the  part  of  appellant  to  suj^ply  a  seaworthy  vessel.  Such 
liability  is  absolute  and  not  based  on  any  concept  of  negli- 
gence. 

Mahnich  v.  Southern  Steamship  Co.,  321  U.S.  96 

(1944) ; 
Seas  Shipping  Company  v.  Sieracki,  328  U.S.  85 

(1946) ; 
Bahnich  v.  The  Mt.  Athos,  122  F.  Supp.  68  (W.D. 
Wash.  1954). 

B.     No  Negligence  of  Shipowner. 
1.       SPECIFICATION  OF  ERROR  NO.  2. 

^The  Court  erred  in  finding  that  the  injury  sustained 
by  the  longshoreman  was  incurred  because  of  negli- 
gence on  the  part  of  appellant  shipowner." 

The  conclusion  that  negligence  is  attributable  to  appel- 
lant American  President  Lines  has  to  be  based  upon  the  fol- 
lowing two  findings:  Finding  of  Fact  No.  4,  that  plaintiff 
knew  and  was  aware  of  the  absence  of  locking  devices  on 
some  of  the  strongbacks  on  the  vessel.  This  finding,  together 
with  Finding  of  Fact  No.  5,  sets  forth  that  a  warning  "some 
beams  board  the  vessel  might  lack  locking  devices"  was 
communicated  by  the  chief  officer  of  the  vessel  to  walking 
boss  Ernest  Bleile.  Findings  No.  4  and  No.  5  are  based  solely 
upon  the  testimony  of  Ernest  Bleile.  The  testimony  on  this 
point  was  brief.  The  pertinent  portions  appear  below  (Tr. 
289): 


19 

"A.  (by  Ernest  Bleile)  I  had  a  conversation,  dur- 
ing the  conversation  he  (Chief  Officer  Hogan)  men- 
tioned to  me  that  he  would  like  me  to  remove  all  excess 
beams  what  I  didn't  use  for  handling  cargo,  because  he 
had  some  beams  on  the  ship  which  had  faulty  locking 
devices. 

Q.  Just  what  did  he  say  to  you,  using  his  exact 
words,  with  reference  to  the  condition  of  these  beams, 
as  best  you  recall  ? 

A.  He  called  me  below.  He  said,  'Will  you  keep  your 
eyes  open?  I  believe  I  have  strong  backs  here  which 
have  no  locks.'  *  *  *." 

Findings  of  Fact  No.  4  and  No.  5  have  support  from  the 
testimony  only  to  the  extent  of  a  belief  on  the  part  of  the 
chief  officer  of  the  vessel  that  he  had  some  strongbacks 
aboard  the  vessel  which  lacked  locking  devices.  Conclusion 
of  Law  No.  2  specifically  determines  that  there  was  concur- 
rent negligence  on  the  part  of  the  shipowner  for  "knowingly 
supplying  a  beam  with  a  defective  device".  But  it  will  be 
noted  there  is  no  finding  that  jilaintiff  knew  of  the  missing 
ievice  on  No.  2  king  strongback.  There  was  no  evidence  of 
such  knowledge  and  no  such  knowledge  can  be  imputed  to 
the  shipowner.  (We  will  hereafter  in  Section  V  discuss  the 
3onflict  between  the  Findings  of  Fact  3,  4  and  5  and  the  un- 
supported Conclusion  of  Law  No.  2  that  the  shipowner 
:^nowingly  supplied  a  beam  with  a  defective  lock.)  The  evi- 
ience  supports  only  the  belief  of  Hogan  there  were  some 
strongbacks  aboard  without  locks  and  tlmt  this  belief  was 
communicated  to  Ernest  Bleile,  walking  boss  of  appellee, 
md  such  evidence  cannot  be  strained  to  support  a  finding 
:hat  the  shipowner  was  aware  that  the  ])articular  beam  in 
:iuestion  was  unsafe  or  that  it  lacked  a  locking  device.  There 
-S  no  evidence  that  any  of  the  shipowner's  employees  were 
present  in  the  vicinity  of  loading  operations  at  No.  1  hold, 
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and  appellee's  employees  who  were  at  that  position  could 
not  recall  that  any  ship's  officers  or  other  employees  of 
appellant  were  present  during  the  course  of  loading  or  dis- 
charging operations  (Tr.  81,  82,  166,  167,  189).  There  is  no 
basis  on  which  the  court  could  assume  that  there  was  an 
awareness  on  the  part  of  appellant  or  its  employees  that  No. 
2  strongback  constituted  a  peril  for  the  men  working  below. 
There  is  not  a  shred  of  testimony  in  the  record  to  show 
knowledge  of  the  shipowner  or  officers  of  the  perilous  condi- 
tion obtaining  in  No.  1  lower  hold  while  appellee  continued 
with  its  work. 

C.     Sole  Negligence  of  Stevedore. 

1.       SPECIFICATION  OF  ERROR  NO.  3. 

"The  Court  erred  in  that  the  evidence  was  insufficient 
to  support  finding  of  fact  No.  8  and  erred  in  failing  to 
find  that  the  winch  driver  was  negligent  contrary  to 
finding  No.  8." 

This  is  in  addition  to  other  faults  of  stevedore  appellee 
hereinafter  outlined. 

Finding  of  Fact  No.  8  is  as  follows : 

"8.  That  the  winch  driver,  Mr.  Paquette,  had  prior 
to,  and  at  the  time  of  the  dislodgment  of  said  hatch 
beam,  been  using  operating  and  manipulating  the 
bridle  and  hook  in  the  usual  and  customary  manner  and 
free  of  any  negligence  whatsoever." 

We  submit  this  finding  of  fact  is  clearly  erroneous,  is  not 
supported  b}^,  and  is  contrary  to,  the  evidence.  Paquette  did 
not  approve  of  the  j)rocedure  utilized  on  this  occasion, 
wherein  only  one  section  of  the  hatch  square  in  the  lower 
tween  deck.  No.  1  hold,  was  open  during  stevedore  opera- 
tions (Tr.  156-157).  Paquette  testified  that  with  one  hatch 
section  open,  there  was  not  enough  room  for  the  cargo  bridle 
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with  its  hook  to  move  uj)  and  down  without  hitting  obstruc- 
tions (Tr.  156).  In  fact,  with  the  ship  down  by  the  stern,  as 
in  this  case,  the  chances  that  the  bridle  and  hook  would 
strike  the  No.  2  strongback  were  greatly  increased  (Tr.  158). 
His  practice  was  to  remove,  wherever  possible,  more  than 
one  section  of  the  hatch  boards  to  facilitate  loading  or 
discharging  operations  (Tr.  157,  158,  159).  An  extra  hatch 
section  could  have  been  removed  without  any  detriment  to 
stevedoring  operations  resulting  had  the  stevedores  chosen 
to  do  so  (Tr.  133,  173-5  Exh.  10).  Paquette's  reasons  for 
failing  to  remove  an  extra  section  of  the  hatch  square  were 
set  forth  at  page  157  of  the  transcript  as  follows : 

"A.  (by  Paquette)  Normally  if  the  thing  is  safe 
and  everything — sometimes  we  can't  take  two  sections 
off- — they  have  cargo  on  top  of  the  hatches. 
Q.  If  it  is  unsafe,  what  do  you  do  1 
A.  If  it  is  unsafe,  the  boys  underneath  is  the  ones 
that  are  working.  Those  strong  backs  aren't  going 
to  hit  me  on  top  there. 

Q.     You  leave  it  up  to  the  boys  underneath  to  re- 
quest if? 
A.     Yes.  If  they  say  remove  it,  we  remove  it." 

Thus  the  record  indicates  a  recognition  on  the  jDart  of 
Paquette  of  the  peril  created  by  conducting  discharging 
operations  with  but  one  hatch  square  section  open,  yet  a 
callous  disregard  on  his  part  from  his  position  of  safety 
of  the  dangers  to  which  those  below  were  exposed.  It 
should  be  noted,  too,  that  Paquette  alternated  with  his  part- 
ler  Kellberg  in  acting  as  hatch  tender  at  the  side  of  the 
vessel.  Safety  Rule  No.  207  specifically  required  the  hatch 
tender  to  consider  himself  as  safety  man  for  his  gang  and 
'to  see  that  strongbaeks  adjacent  to  sections  through  which 
3argo  is  to  be  worked  are  locked,  bolted,  or  otherwise  se- 
3ured  before  hoisting  operations  are  started".  In  addition, 
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Rule  824  provides :  "The  foreman  or  walking  boss  or  hatch 
tender  in  charge  of  the  hatch  shall  personally  supervise 
the  removal  or  replacement  of  hatch  covers,  strongbacks  or 
beams."  It  appears  that  Paquette  simply  failed  to  concern 
himself  with  the  dangers  facing  the  men  below  or  to  observe 
either  the  rules  or  a  standard  of  reasonable  care  with  re- 
spect to  safety  operations  in  No.  1  hold. 

There  was  strong  and  convincing  evidence,  by  the  above 
uncontroverted  testimony,  to  demonstrate  that  he  failed 
negligently  to  insure  the  safety  of  the  men  in  his  charge 
working  in  the  lower  hold  who  were  threatened  by  the  move- 
ment of  the  bridle.  The  evidence  also  shows  negligence  on 
the  part  of  Paquette  in  the  manipulation  of  the  bridle. 
Williams'  testimony  was  to  the  effect  that  after  unhooking 
the  two  drums  he  tried  to  steady  the  bridle  (to  keep  it  from 
swinging)  but  was  unable  to  do  so  because  the  bridle  was 
hoisted  out  of  his  reach.  There  is  no  question  but  that  the 
bridle  should  have  been  steadied  before  it  was  raised,  but 
in  this  case  it  was  raised  too  fast — because  the  winch  driver 
"sat  back  on  the  levers".  The  following  excerpts  from  the 
testimony  of  Paquette  and  Williams  are  enlightening. 
Paquette  (Tr.  156) : 

"Q.     Was  the  bridle  opposite  Number  2  strong  back? 
A.     What  do  you  mean,  opposite  Number  2? 
Q.     Did  you  actually  see  it  swing  against  Number 
2  strong  back? 

A.     It  swings  all  the  time.  Every  load  it  swings. 
Q.     Why  does  it  swing? 

A.  Why?  Because  a  lot  of  times  the  boys  don't 
steady  it.  Sometimes  the  winches  go  a  little  faster, 
sometimes  faster  than  others,  and  it  gives  a  little  swing, 
and  when  you  are  working  in  one  section,  a  little  swing 
one  foot  one  way  or  the  other,  you  don't  have  much 
space  in  there." 
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Williams  (Tr.  54-55): 

"Q.  Will  you  tell  the  Court  what  happened  at  the 
time  you  were  injured'? 

A.  I  myself  proceeds  to  unhook  the  two  drums  that 
had  been  lowered  into  the  lower  hold  of  the  President 
Polk,  No.  1  hatch.  I  attempts  to  steady  the  bridle.  The 
winch  driver  sits  back  on  the  levers.  He  goes  ahead, 
and  before  I  know  anything  the  hook  that  is  on  that 
cable  hooked  into  the  beam,  and  before  I  knew  anything 
the  beam  had  struck  me. 

Q.  When  you  said  the  hatch  driver  goes  ahead,  you 
mean  he  raised  the  bridle? 

A.  After  the  bridle  had  been  released  from  the  two 
drums." 

Williams  (Tr.  83) : 

"Q.  I  believe  you  said  this  morning  that  the  sling 
started  to  move  and  you  attempted  to  steady  it,  is  that 
right? 

A.     Yes. 

Q.  How  did  you  attempt  to  steady  the  sling  after 
the  bridle  had  been  unhooked? 

A.     With  one  hand,  sometimes  two. 

Q,  At  that  time  were  you  using  one  hand  or  two 
hands  to  steady  it? 

A.     That  particular  morning? 

Q.     Yes. 

A.     I  can't  recall  whether  I  used  tw^o  or  one. 

Q.     In  any  event — 

A.     I  attempted  to  check  the  swing. 

Q.     The  sling  was  on  its  way  up,  is  that  right? 

A.     Yes. 

There  is  not  one  word  of  testimony  to  support  Finding  of 
Fact  No.  8  and,  as  shown  above,  the  evidence  is  to  the  con- 
trary. 
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2.       SPECIFICATIONS  OF  ERROR  NOS.  4  AND  5. 

"The  Court  erred  in  failing  to  find  that  appellee 
stevedore  company  and  its  employees  failed  to  take 
proper  precautions  to  suspend  operations  until  the 
unsafe  condition  was  corrected  or  to  take  any  measures 
to  insure  that  the  dangerous  condition  was  corrected  by 
removing  the  defective  beam  and  that  appellee  was 
grossly  negligent  and  reckless  in  its  failure  to  do  so." 
(Specification  of  Error  No.  4.) 

"The  Court  also  erred  in  failing  to  find  the  walking 
boss,  gang  boss,  gang  steward  and  winchman  employed 
by  appellee  continued  with  cargo  operations  in  the  face 
of  a  known  dangerous  condition  in  direct  violation  of 
the  Pacific  Coast  Maritime  safety  code."  (Specification 
of  Error  No.  5.) 

Sometime  prior  to  the  accident,  either  on  January  29  or 
January  30,  work  was  suspended  during  cargo  operations  to 
permit  the  movement  of  drums  away  from  a  dangerous  and 
exposed  position  above  No.  1  lower  hold  (Tr.  119,  182-184, 
291).  These  drums  had  been  stowed  in  the  wings  of  the  lower 
tween  deck  and  so  close  to  the  hatch  coaming  that  they  were 
in  danger  of  falling  into  the  lower  hold  below  (Tr.  120,  132, 
133).  Work  was  suspended  while  these  were  removed  to  a 
safer  location.  This  took  45  minutes  to  an  hour  to  accom- 
plish (Tr.  291).  Had  a  similar  suspension  of  work  for 
approximately  10  to  15  minutes  been  taken  for  removal  of 
the  defective  hatch  beam,  the  unfortunate  accident  to  Wil- 
liams would  not  have  occurred. 

The  negligence  of  the  stevedore  in  other  respects  was  also 
clear.  The  same  factors  which  point  up  the  breach  of  the 
stevedore's  contractual  duty  to  perform  w^ork  in  a  reason- 
ably safe  prudent  manner  as  outlined  under  Section  I  of 
this  brief  also  establish  the  gross  negligence  and  careless- 
ness of  appellee  stevedore  company. 
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Specifically  the  testimony  shows  violation  by  supervisory 
personnel  Anderson,  Bleile  and  Swanson  of  Rule  205  to  see 
that  working  conditions  were  safe,  and  gear  in  proper  order, 
and  to  stop  work  to  avoid  accidents ;  a  violation  by  hatch- 
tenders  Kellberg  and  I'acjuette  of  their  obligations  under 
Rule  207;  a  violation  by  Bleile  and  Swanson  of  Rule  824 — 
and  a  violation  by  Randolph  and  Swanson  of  Rule  82G. 

The  court  below  in  part  supports  our  contention  by  Find- 
ing of  Fact  No.  12,  which  provides  that  the  defendant  steve- 
dore company  ''continued  to  work  with  the  knowledge  of  the 
dangerous  condition  of  the  defective  strongback"  (Tr.  34). 

D.     Vessels   UnseaA'orthiness  and  Stevedere   Negligence   Proper 
Basis  for  Indemnity. 

1.       SPECIFICATION  OF  ERROR  NO.  6. 

"The  Court  erred  in  not  finding  that  the  injury  sus- 
tained by  the  longshoreman  arose  from  appellant  ship- 
owner's breach  of  its  non-delegable  duty  to  furnish  the 
longshoreman  a  seaworthy  ship  and  from  appellee 
stevedoi'e's  sole  negligence." 

Since  the  vessel  here  was  unseaworthy,  but  without  a 
showing  or  any  proof  of  negligence  on  appellant  shipown- 
er's part,  and  since  the  appellee  stevedore  was  clearly  negli- 
gent and  proceeded  to  work  the  hold  with  full  knowledge  of 
the  danger,  the  Court  below,  even  by  disregarding  the  Ryan 
theory  of  recovery  and  even  disregarding  the  principles 
established  by  U.  S.  v.  Rothschild,  183  F.2d  181  (9th  Cir. 
1950)  (hereinafter  discussed  under  Section  III  of  this 
Brief)  should  have  granted  indemnity.  In  other  words,  even 
if  the  Court  correctly  interpreted  the  law  as  allowing 
indemnity  only  where  the  stevedore  was  liable  to  an  injured 
longshoreman  without  fault  on  its  part  or  for  breach  of  its 
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non-delegable  duty  to  furnish  a  seaworthy  ship,  recovery 
over  should  have  been  allowed  because  the  shii^owner  here 
was  liable  only  for  unseaworthiness  without  negligence  on 
its  part  and  because  the  injury  resulted  from  the  independ- 
ent negligence  of  the  stevedore. 

The  obligation  of  a  shipowner  to  the  injured  longshore- 
man here  was  based  upon  the  theory  of  liability  without 
fault  expressed  as  the  obligation  to  supply  a  seaworthy  ship 
and  a  safe  place  in  which  to  work.  Negligence  on  the  part  of 
appellant  simply  was  not  proven  at  the  trial.  In  this  connec- 
tion, Valerio  v.  American  President  Line,  112  F.  Supp.  202 
(S.D.  N.Y.  1952)  is  instructive.  In  that  case,  the  employees 
became  infected  by  contact  in  unloading  a  cargo  of  cashew- 
shell  oil.  The  oil  had  leaked  from  the  drums  to  the  decks 
and  cargo  hooks.  This  cargo  was  known  to  be  hazardous, 
requiring  special  precaution.  The  court  held  the  shipowner's 
duty  to  furnish  a  safe  place  to  work  and  to  warn  of  the 
dangers  of  handling  this  cargo  was  non-delegable,  for  the 
breach  of  which  the  shipowner  was  liable.  The  court  also 
found,  however,  that  the  employer  had  contracted  with  the 
shipowner  to  perform  the  duty;  i.e.,  to  Avarn,  to  provide 
proper  supervision,  and  to  furnish  gloves  and  salves,  and 
that  this  breach  of  contract  was  the  "primary  cause"  of  the 
injuries  giving  rise  to  the  shipowner's  right  of  full  indem- 
nity. 

The  case  of  Berti  v.  Compac/nie  etc.,  213  F.2d  397  (2nd 
Cir.  1954),  also  illustrates  this  line  of  cases.  There  the  court 
considered  a  contract  almost  identical  with  the  contract 
presently  before  this  court.  The  Court  of  Appeals  for  the 
Second  Circuit  held  that  indemnity  over  was  recoverable 
where  the  stevedore's  negligence  was  the  sole,  active,  or 
primary  cause,  even  where  defective  equipment  was  sup- 
plied by  the  shipowner.  The  court  said,  at  page  401  : 
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"American  *  *  *  was  fully  aware  of  the  condition  of 
the  ship's  equipment  and  failed  to  take  proper  precau- 
tions. Hence,  on  this  showing,  American's  fault  was 
primary,  and  on  the  record  now  before  me,  Compagnie 
was  legally  entitled  to  indenmity  for  any  judgment 
which  plaintiff  might  ultimately  recover." 

Accord : 

Crawford  v.  Pope  and  Talbot  Inc.,  206  F.2d  784  (3rd 
Cir.  1953). 

III. 

ITERNATIVELY,  NEGLIGENCE  OF  SHIPOWNER  DOES  NOT  BAR 
INDEMNITY  WHERE  STEVEDORE'S  NEGLIGENCE  ACTIVE 
AND  PRIMARY. 

L.     Summary  of  Argument. 

Even  if  appellant  w^as  guilty  of  some  negligence,  that 
egligence  was  of  the  passive  or  secondary  sort.  The  negli- 
ence  of  the  stevedore  was  the  active,  primary,  and  proxi- 
late  cause  of  the  accident  which  resulted  in  Williams' 
ijury.  Based  upon  recognized  principles  of  common  law 
idemnity  recovery  should  be  aAvarded  in  favor  of  appel- 
mt  shipowner. 

Assuming  for  the  purposes  of  argument  that  the  con- 
'actual  indemnity  principle  of  the  Piyan  case  is  inappli- 
ible,  and  further  assuming  that  the  Court  below  did  not 
rr  as  set  forth  in  Section  II  of  this  brief,  and  further 
ssuming  that  the  ship  was  not  only  unseaworthy  but  that 
ppellant  shipowner  was  also  guilty  of  negligence,  indem- 
ity  should  still  be  awarded  under  the  circumstances  of  this 
ise. 

Specifications  of  Error  M^s.  7, 8  and  9. 

"7.  The  Court  erred  in  failing  to  find  that  even  if 
appellant  was  negligent,  the  injury  to  the  longshore- 
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man  was  caused  by  an  independent  act  of  negligence 
on  the  part  of  appellee  which  supervened  in  time  and 
became  the  active,  primary  or  proximate  cause  of  the 
injury. 

"8.  The  Court  erred  in  holding  that  appellant's 
right  to  indemnity  against  appellee  in  the  absence  of 
an  express  contractual  indemnity  provision  is  allow- 
able only  in  the  event  the  former  fails  to  perform  its 
non-delegable  duty  to  furnish  a  seaworthy  ship. 

"9.  The  Court  erred  in  holding  that  appellant's 
right  to  indemnity  against  appellee  stevedore  in  the 
absence  of  an  express  contractual  indemnity  provision 
is  not  allowable  where  appellant's  negligence  was  in- 
active or  passive  and  appellee's  negligence  was  the 
active  or  j)rimary  cause." 

It  was  pointed  out  in  the  Ryan  case  that  although  reliance 
could  be  placed  upon  a  contractual  obligation  nevertheless 
in  previous  cases  decided  in  the  lower  courts,  liabilit}^  for 
indemnity  had  hinged  on  the  terms  of  the  relative  responsi- 
bility of  the  p'arties  for  the  tort  and  such  courts  dealt  with 
concepts  of  primary  and  secondary  or  active  and  passive 
tortious  conduct.  See,  for  example,  Broivn  v.  American- 
Hawaiian  Steamship  Co.,  211  F.2d  16  (3rd  Cir.,  1954) ; 
McFall  V.  Compagnie  Maritime  Beige,  infra;  Weinstock, 
''The  Employer's  Duty  to  Indemnify  Shipowners  for  Dam- 
ages Recovered  by  Harbor  Workers",  103  U.  of  Pa.  L.  Rev. 
321  (1954).  This  law  review  article  prefaces  its  discussion 
and  analysis  of  cases  on  the  subject  with  the  following 
remarks  at  p.  323 : 

"However,  if  the  shipowner  is  liable  to  the  employee, 
as  for  negligence  or  failure  to  furnish  a  safe  place  to 
work,  or  even  liable  without  fault  for  breach  of  war- 
ranty of  seaworthiness,  there  may  be  an  accompanying 
fault^^  on  the  part  of  the  employer.  There  may  be  two 
causes  which  are  concurrent;  or  they  may  be  succes- 
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sive,  in  point  of  time,  under  circumstances  which  will 
call  forth  a  judicial  finding?  that  one  is  'passive'  as  con- 
trasted with  the  other  which  is  'active';  they  may  be 
e^iual,  or  there  may  be  a  difference  in  degree  so  as  to 
classify  one  as  'primary'  and  the  other  'secondary.' 
There  may  be  a  contract  in  effect  between  employer  and 
sliipoAvner  wiiicli  may  provide  the  basis  for  a  claim  of 
indemnity  founded  on  express  or  implied  obligations 
arising  thereunder." 

Footnote  10 : 

"10.  The  concept  of  'fault'  or  'negligence'  by  the 
employer,  in  this  connection,  is  unsatisfactory,  for  the 
tort  duty  of  the  employer  to  the  em^Dloyee  has  been 
eliminated  by  statute.  But  the  decisions  make  it  impos- 
sible to  avoid  use  of  the  term  'negligence'  or  its  equiva- 
lent ;  although  the  cases  here  discussed  do  not,  for  the 
most  part,  observe  any  distinction,  the  term  should 
more  accurately  be  used  to  describe  that  conduct  which 
would  constitute  a  breach  of  duty  in  the  absence  of 
statutory  immunity." 

In  McFall  v.  Compagnie  Maritime  Beige  (1952),  304  N.Y. 
.4,  328-332,  107  N.E.  2d  463,  471-473,  it  was  pointed  out 
at  the  stevedoring  contractor  entered  into  an  agreement 
ith  the  shipowner  to  perform  loading  operations  and  it  was 
ider  obligation  to  perform  that  work  in  a  careful  and  pru- 
mt  manner.  The  court  stated,  however,  that  the  cases 
itablished  the  principle  that  even  in  the  absence  of  an 
:press  covenant  of  indemnity,  the  shipowner  had  the  right 
'  recovery  if  the  evidence  was  such  as  to  establish  the 
evedore  as  the  primary  wrongdoer. 

Even  aside  from  liability  based  on  contract  alone,  if  com- 
on-law  principles  of  indemnity  become  relevant  to  the 
sues  of  this  case,  once  a  contract  relationship  between  the 
irties  is  established  indemnitv  will  lie  on  a  tort  basis 
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where  the  stevedore's  fault  is  primary.  Crawford  v.  Pope 

&  Talbot,  Inc.,  206  F.2d  784  (3rd  Cir.  1953) 

"The  right  to  indemnity  can  arise  by  virtue  of  an  ex- 
press contract,  or  such  a  right  may  be  raised  from  the 
circumstances  surrounding  the  contractual  relationship 
between  the  employer  and  the  third  party.  In  either 
case,  the  indemnitee  has  a  claim  which  is  independent 
of,  and  does  not  derive  from,  the  injury  to  the  employee 
except  in  a  remote  sense  not  within  the  provisions  of 
section  5."  (Longshoremen's  and  Harbor  Workers' 
Compensation  Act.) 

Accord : 

Brown  v.  American  Hawaiian  Steamship  Co.,  supra. 

As  pointed  out  above,  there  is  some  suggestion  in  the  cases 
preceding  the  Ryan  case  that  a  comj^arison  of  fault  is  rele- 
vant to  the  issues  before  the  court.  If  this  is  so,  the  trial 
court  below  has  suggested  a  severe  limitation  on  the  right 
to  indemnity  representing  a  serious  departure  from  the 
generally  accepted  common-law^  view. 

Even  if,  as  suggested  by  the  trial  court,  the  shipowner 
here  is  chargeable  with  something  more  than  liability  with- 
out fault,  he  can  be  found  guilty  of  no  more  than  passive  or 
inactive  negligence  (Finding  No.  12).  The  proximate,  pri- 
mary, or  active  cause  of  the  injury  was  the  negligence  of 
appellee.  The  courts  have  been  precise  in  setting  forth  the 
conditions  under  which  indemnity  may  be  found  in  such 
cases.  It  is  stated  in  Davis  v.  American  President  Lines, 
Ltd.,  106  F.  Supp.  729  (N.D.  Cal.  1952),  at  730  that: 

"Both  the  common  law  and  admiralty  courts  have 
recognized  a  right  to  indemnity  as  distinguished  from 
contribution  in  a  person  who  has  responded  in  damages 
caused  by  the  wrong  of  another.  This  right  has  been 
recognized  in  tivo  general  classes  of  cases — tJiose  in 
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which  the  person  seeking  indemnification  was  without 
fault  and  those  in  which  such  person  was  passively 
negligent,  hut  the  primary  cause  was  the  active  negli- 
gence of  another."  (Italics  ours.) 

The  court  below  ai)pears  to  concede  this  first  basis  of 
.lability  but  since  it  found  passive  negligence  on  the  part  of 
;he  shipowner  appellant  (Finding  of  Fact  No.  12)  denied 
lability  under  the  second  class  of  cases.  This  was  error. 

This  second  basis  also  finds  support  in  section  97  of  the 
Restatement  of  Restitution,  where  it  was  said : 

"A  person  whose  negligent  conduct,  combined  with 
the  reckless  or  intentional  wrongful  conduct  of  another, 
has  resulted  in  injury  for  which  both  have  become  lia- 
ble in  tort  to  a  third  person  is  entitled  to  indemnity 
from  the  other  for  expenditures  ]3roperly  made  in  the 
discharge  of  such  liability,  if  the  other  knew  of  the 
peril  and  could  have  averted  the  harm  at  a  time  when 
the  negligent  tort-feasor  could  not  have  done  so." 

See  also  Lukasiewicz  v.  Moore-McCormach  Lines,  104  F. 
3upp.  572  (E.D.  N.Y.  1952) ;  Raskin  v.  Victory  Carriers,  124 
F.  Supp.  879  (E.D.  Pa.  1953).  In  this  latter  case,  it  was 
stated : 

"In  the  McFall  case  the  court  said  that  such  implied 
contract  of  indemnity  will  arise  in  favor  of  the  wrong- 
doer who  has  been  guilty  of  passive  negligence,  if  there 
be  such,  against  the  one  who  has  been  actively  negli- 
gent." 

In  two  cases  decided  in  this  circuit  it  Avas  held  that  for  the 
stevedores  knowingly  to  make  use  of  defective  gear  aboard 
the  vessel  and  supplied  by  the  shipowner  constitutes  an 
active,  or  primary  and  superseding  cause  of  the  injury 
occasioned  thereby. 

United  States  v.  Arrow  Stevedoring  Co.,  175  F.2d 
329,331  (9Cir.l949) 
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"On  the  facts  we  find  that  the  sole  proximate  cause  of 
the  injury  to  Williams  was  the  negligence  of  Arrow  in 
its  use  of  the  door  with  knowledge  of  its  defects  of 
dogs  and  pins.  The  government  (shipowner)  in  no 
way  participated  in  the  wrongful  use  of  the  door,  which 
otherwise  would  have  been  made  secure  in  the  usual 
manner  described  *  *  *" 

United   States    v.   Rothschild   International   Steve- 
doring Company,  183  F.2d  181  (9th  Cir.  1950) 

where  the  court  quotes  with  approval  from  The  Mars,  9 

F.2d  183, 184,  (S.D.  N.Y.  1914)  as  follows : 

"*  *  *  where  one  of  the  wrongdoers  completes  his 
wrong,  and  the  subsequent  damages  are  due  to  an  inde- 
pendent act  of  negligence,  which  supervenes  in  time, 
and  which  has  as  its  basis  a  condition  which  has  re- 
sulted from  this  first  act  of  negligence  *  *  *  we  say 
that  the  consequences  of  the  first  act  of  negligence  did 
not  include  the  consequences  of  the  second. 

"The  Restatement  of  Torts  Sec.  441  is  to  the  same 
effect : '  (2)  The  cases  in  which  the  operation  of  an  inter- 
vening force  may  be  important  in  determining  whether 
a  negligent  actor  is  liable  for  another's  harm  are 
usually,  but  not  exclusively,  cases  in  which  the  actor's 
negligence  has  created  a  situation  harmless  unless 
something  further  occurs,  hut  capable  of  being  made 
dangerous  by  the  operation  of  some  new  force  and  in 
which  the  intervening  force  makes  a  potentially  dan- 
gerous situation  injurious.  In  such  cases,  the  actor's 
negligence  is  often  called  passive  negligence,  while  the 
third  person's  negligence  which  sets  the  intervening 
force  in  active  operation,  is  called  active  negligence.'  " 
(Italics  ours.) 

Based  on  the  foregoing  principles,  the  court  granted  indem- 
nity for  injury  to  a  stevedore  arising  from  a  defective  winch 
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which  had  been  twice  reported  to  the  shipowner  by  the 
employer,  indemnity  being  based  on  the  principle  that 
although  both  were  negligent,  the  employer  permitted  his 
employee  to  continue  working  in  face  of  the  danger  and  was 
therefore  guilty  of  an  indei)endent  act  of  negligence  super- 
vening in  time. 

Accord  Raskin  v.  Victory  Carriers,  Inc.,  supra,  where  it 
was  held  that,  where  a  dangerous  condition  on  a  vessel  has 
been  created  by  the  negligence  of  the  shipowner,  it  is  active 
negligence  for  the  contracting  stevedore  knowing  of  the 
dangerous  condition  to  permit  its  employees  to  work  on  the 
ship  and  relying  on  the  chance  that  nothing  would  happen, 
and  shipowner  is  entitled  to  indemnity. 

The  record  is  replete  with  evidence  of  the  extraordinary 
careless  conduct  of  appellee's  employees,  who,  apprehend- 
ing the  peril  presented  by  the  hatch  beam  with  its  missing 
lock,  nonetheless  continued  to  load  No.  1  lower  hold  as  if 
the  danger  were  not  present.  Thus  balanced  against  the 
fault  or  neglect,  if  any,  of  the  shipowner  we  find  a  series  of 
acts  and  omissions  on  the  part  of  appellee's  employees  which 
denote  negligence  of  the  grossest  sort.  In  the  present  case 
a  combination  of  factors  clearly  shows  that  the  principal 
fault  lies  with  the  stevedores.  Each  supervisory  employee 
of  appellee,  aware  of  the  danger,  had  it  within  his  power  to 
avert  the  catastrophe  which  befell  Williams.  Taken  singly, 
the  actions  of  each  were  without  any  reference  to  any  rea- 
sonable standard  of  care,  taken  collectively  a  causal  chain 
was  forged  which  became  the  sole,  primary  or  active  cause 
of  the  injury  to  Williams. 

The  trial  court  could  not  have  regarded  the  appellant  and 
appellee  here  completely  in  pari  delicto  for  as  stated  in  its 
opinion, 
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"The  evidence  clearly  shows  that  plaintiff's  negligence 
was  passive  and  that  defendant  continued  its  work  with 
knowledge  of  this  dangerous  condition.  Therefore 
defendant's  share  of  the  responsibility  would  be  greater 
for  the  damages  which  ensued."  American  President 
Lines  v.  Marine  Terminals  Corp.,  1955  A.M.C.  1879. 

In  the  infinite  variety  of  circumstances  where  indemnity 
has  been  sought  the  courts  have  used  various  terms  to  dis- 
tinguish between  the  grade  of  fault  attributable  to  the  par- 
ticipating wrongdoers  so  as  to  justify  the  imposition  of  the 
entire  loss  on  the  one  who  is  regarded  as  the  principal 
offender.  The  acts  of  the  parties  are  variously  contrasted 
as  positive  or  negative,  see  W ashington  Gas  Light  Co.  v. 
District  of  Columbia,  161  U.S.  316  (1896)  and  as  active  and 
passive  in  others.  See  Gray  v.  Boston  Gas  Light,  114  Mass. 
149  (1892).  Whatever  the  terminology,  the  inquiry  is  always 
whether  the  difference  in  the  gravity  of  fault  of  the  par- 
ticipants is  so  great  as  to  throw  the  whole  loss  upon  one. 
We  submit  that  even  if  some  negligence  is  attributable  to 
appellant  such  an  inquiry  in  this  case  will  compel  stevedore 
appellee  to  indemnif}^  shipowner  appellant. 

It  has  been  aptly  demonstrated  that  the  beam  in  question 
was  made  dangerous  by  the  activities  of  the  stevedore  com- 
pany and  by  its  deliberate  recklessness  in  continuing  to 
work  in  the  face  of  a  danger  clearly  apprehended  by  its 
supervisory  employees.  This  was  an  intervening  or  super- 
seding event,  constituting  the  active  or  primary  cause  of 
the  injury  to  Williams.  The  peril  was  known  to  appellee's 
employees,  and  could  have  been  averted  by  them.  American 
President  Lines  employees  participated  in  no  activity  rela- 
tive to  this  beam  once  the  stevedores  were  aboard  the  vessel. 
It  was  appellee,  not  appellant,  that  knowingly  proceeded 
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A^itli  loading  cargo  under  this  unlatclied  beam  and  hooked 
;he  bridle  into  it,  dropping  it  to  the  hold  below. 

It  is  therefore  submitted  that  the  lower  court  erred  as 
)utlined  in  Specifications  7,  8  and  9,  and  instead  should  have 
)rdered  indemnity  of  shipowner  appellant  by  stevedore 
ippellee  whose  negligence  was  the  primary  and  active  cause 
)f  the  injury. 

IV. 

INDEMS^ITY.  NOT  CONTRIBUTION,  STILL  PERMITTEP  UNDER 
HALCYOM  Y.  HAENN.  AMERICAN  MUTUAL  V.  MATTHEWS 

\.     Summary  of  Argymenf'. 

The  principles  enunciated  in  the  cases  of  Halcyon  Lines 
K  Haenn  Ship  Refitting  Corp.  and  Ainerican  Mutual  Lia- 
nlity  Insurance  Co.  v.  Matthews,  relied  upon  by  the  trial 
lourt  in  its  conclusions  of  law  do  not  support  the  conclusions 
•eached  therein,  but  to  the  contrary  support  recovery  by 
ippellant  in  its  suit  for  indemnity.  Further,  States  Steam- 
hip  Co.  V.  Rothschild  International  Stevedoring  Co.  relied 
ipon  by  the  trial  court  does  not  foreclose  recovery  by  appel- 
ant (Brief  Section  IV,  Specification  of  Error  No.  10). 

\.     Specification  of  Error  1 0. 

"The  Court  erred  in  conclusion  of  law  No.  5  in  applying 
the  law  of  American  Mutual  Liability  Insurance  Co.  v. 
Matthews,  182  Fed.  2d  322  (2d  Cir.  1950),  and  Halcyon 
Lines  v.  Haenn  Ship  Refitting  Corp.,  342  U.S.  282 
(1952)  to  the  facts  of  this  case." 

The  court  below  ignored  the  contractual  relationship 
)etween  the  parties  to  this  litigation  and  the  fact  that  the 
)resent  suit  is  one  for  indemnity,  rather  than  contribution, 
•esting  its  decision  on  Halcyon  Lines  v.  Llaenn  Ship  Refil- 
ing Corp.,  342  U.S.  282  (1952),  and  American  Mutual  Lia- 
nlity  Insurance  Co.  v.  Matthews,  182  F.2d  322   (2d  Cir. 
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1950).  It  is  true  that  the  Halcyon  case  negated  the  right  of 
contribution  between  joint  tort  feasors  in  non-collision 
admiralty  cases ;  yet  that  holding,  and  the  cases  subsequent 
to  it,  did  not  foreclose  the  right  of  a  shipowner  to  be  indem- 
nified by  the  stevedore.  The  Halcyon  case  has  been  uni- 
versally interpreted  to  distinguish  indemnity  from  con- 
tribution. The  core  of  the  Halcyon  case  is  expressed  in  the 
court's  conclusion  that  "it  would  be  unwise  to  attempt  to 
fashion  new  judicial  rules  of  contribution".  This  does  not 
bar  the  enforcement  of  an  independent  claim  for  indemnity, 
whether  or  not  that  claim  is  based  upon  a  contractual  rela- 
tionship. Ryan  Stevedoring  Company  v.  Pan-Atlantic 
Steamship  Corp.,  supra.  Crawford  v.  Pope  d  Talhot,  Inc., 
supra. 

This  conclusion  was  also  reached  by  Judge  Carter  of  this 
district  in  his  memorandum  opinion  denying  appellee's 
motion  in  this  case  to  dismiss  the  instant  complaint.  There 
the  court  disposed  of  the  contention  that  the  Halcyon  case 
was  controlling  in  an  indemnity  case  of  this  nature.  Ameri- 
can President  Lines  v.  Marine  Terminals  Corp.,  128  F. 
Supp.  603  (N.D.  Cal.  1955). 

The  case  of  American  Mutual  does  not  lend  support  to 
the  decision  of  the  trial  court.  That  case  is  distinguishable 
on  its  facts  and  was  based  on  contribution  not  indemnity. 
In  that  case,  the  shipow^ner  supplied  a  defective  rope  with- 
out inspecting  it,  and  the  stevedores  used  it,  also  without 
inspection,  although  the  defect  would  have  been  revealed 
had  inspection  been  made.  Plaintiff  longshoreman  suffered 
injury  as  a  result.  On  these  facts,  the  shipowner  responded 
in  damages  and  brought  suit  for  contribution.  The  court 
denied  recovery  based  upon  the  Halcyon  case.  The  court 
also  affirms  there  that  where  a  contractual  relationship 
exists  between  the  shipowner  and  the  stevedore  and  the 
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primary  cause  of  the  injury  to  tlie  longshoreman  is  the 
breach  of  the  contractual  duty  owed  by  the  promisee  to  do 
the  work  properly  and  safely,  recovery  may  be  permitted 
on  an  indenmity  theory.  The  court  pointed  out  that  the 
stevedore  there  had  no  contractual  duty  to  detect  defective 
equipment  supplied  by  the  shipowner  and  did  not  in  fact 
know  of  the  danger.  Contrast  the  facts  there  with  the  pres- 
ent case,  where  the  contract  provided  appellee  would  remove 
beams,  and  perform  its  work  safely  and  efficiently  and  where 
the  missing  safety  latch  was  discovered  by  appellee's  long- 
shoremen, the  danger  recognized,  and  safe  alternatives 
ignored  by  them. 

See  Weinstock  "The  Employers  Duty  to  Indemnity  Ship- 
owners for  Damages  Recovered  by  Harbor  Workers,"  103 
U.  of  Pa.  L.  Rev.  321  at  330  and  337  for  a  further  discussion 
of  the  American  Mutual  v.  Matthews  case. 

To  the  extent  the  court  below  relied  upon  the  case  of 
States  Steamship  Company  v.  Rothschild,  205  F.2d  253  (9th 
Cir.  1953)  it  does  not  support  the  conclusion  that  indemnity 
is  allowable  only  where  the  ship  is  unseaworthy  and  the 
owner  not  negligent.  This  case  was  cited  by  the  court  below 
for  the  theory  that  the  shipowner  ma}^  recover  in  liability 
only  w^here  he  is  liable  without  fault  as  the  result  of 
another's  act,  unless  a  specific  contractual  indemnity  pro- 
vision is  present.  This  view  is  demonstrably  false.  The  court 
in  the  States  case,  it  is  true,  considered  the  shipowner's 
allegation  that  it  was  liable  without  fault  only  because  of  its 
non-delegable  duty  to  supply  a  seaworthy  ship  and  a  safe 
place  in  which  to  work,  the  court  holding  this  stated  a  cause 
of  action  for  indenmity.  The  court  there,  in  so  doing,  how- 
ever, did  not  negate  the  right  to  indemnity  where  the  indem- 
nitee is  iDassively  negligent,  but  the  primary  cause  of  the 
loss  was  the  act  of  negligence  on  the  part  of  another.  It  is 
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essential  too  to  limit  that  case  to  its  peculiar  facts.  There 
the  court  was  confronted  with  the  relationship  between  a 
stevedore  employed,  not  by  the  shipowner,  but  by  a  space 
charterer,  the  United  States  Army.  Thus  there  was  no 
contractual  relationship  there  between  the  shipoAvner  and 
the  stevedore.  The  court,  in  Siates  Steamship  Cotnpany  v. 
Rothschild,  supra,  specifically  distinguished  those  situa- 
tions where  either  (1)  there  was  an  express  indemnity  pro- 
vision or  (2)  where  there  was  a  contractual  relationship 
between  the  putative  indemnitor  and  indemnitee  such  as 
exists  here. 

In  view  of  the  contractual  relationship  here  the  court 
should  have  loermitted  indemnity  even  aside  from  the  Ryan 
case  on  the  common  law  basis  of  one  passive  tort  feasor  and 
one  active  tort  feasor,  as  set  forth  in  Section  III. 

V. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW  CONFLICT, 
ARE  UNSUPPORTED  BY  THE  EVIDENCE.  AND  DO  NOT  SUP- 
PORT THE  JUDGMENT  BELOW. 

A.     Summary  of  Argument. 

Conclusions  of  Law  1,  2  and  5,  all  to  the  effect  that  appel- 
lant was  jointly  and  concurrently  negligent  with  appellee, 
and  Conclusion  of  Law  4,  that  appellant's  concurrent  negli- 
gence went  well  beyond  a  mere  passive  act  of  negligence, 
are  unsupported  by  evidence  or  by  any  findings  of  fact.  Said 
conclusions  are  further  inconsistent  with  Findings  of  Fact 
Nos.  3,  4  and  5  and  conflict  with  Finding  No.  12. 

While  we  recognize  that  the  reviewing  court  does  not 
review  evidence  as  an  original  fact-finding  tribunal  or  settle 
conflicts  in  evidence,  the  review  court  does  not  accept  find- 
ings either  clearly  erroneous  or  unsupported  by  the  evidence 
nor  respect  conclusions  of  law  which  do  not  rest  properly 


39 

on  the  facts  so  found.  It  is  thus  open  to  this  court  to  decide 
whether  findings  are  supported  by  the  evidence  and  whether 
the  evidence  gives  the  requisite  support  to  the  conclusions 
reached.  Compagna  Corporation  v.  Harrison,  114  F.2d  400 
(7th  Cir.  1940). 

If  the  ultimate  finding  of  a  court  is  contrary  to  evidentiary 
findings  or  based  upon  a  misapplication  of  the  law  to  evi- 
dentiary findings,  it  is  not  binding  u})on  the  appellate  court. 
United  States  v.  Armature  Reivinding  Co.,  124  F.2d  589 
(8th  Cir.  1942). 

There  are  inconsistencies  and  conflicts  between  certain 
findings  and  conclusions  which  warrant  reversal  of  the 
judgment,  entirely  aside  from  the  arguments  presented  in 
Sections  I,  II,  III  and  IV  of  this  brief. 

B.     Specifications  of  Error  Nos.  11,12,13,14  and  1 5. 

SPECIFICATION  OF  ERROR  NO.  11: 

"The  Court  erred  in  that  conclusion  of  law  No.  4  con- 
flicts with  finding  of  fact  No.  12." 

SPECIFICATION  OF  ERROR  NO.  12: 

"The  Court  erred  in  that  the  findings  of  fact  are  in- 
sufficient to  support  conclusion  of  law  No.  4." 

SPECIFICATION  OF  ERROR  NO.  13: 

"The  Court  erred  in  that  conclusions  of  law  Nos.  1, 
2,  4,  and  5  are  inconsistent  with  finding  of  fact  No.  12 
and  are  not  supported  by  the  evidence  or  any  finding 
of  fact." 

SPECIFICATION  OF  ERROR  NO.  14: 

"The  Court  erred  in  that  there  is  no  evidence  or 
finding  to  support  conclusion  of  law  No.  2,  that  the 
shipowner  knowingly  supplied  or  knew  that  a  par- 
ticular hatch  beam  lacked  a  locking  device." 
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SPECIFICATION  OF  ERROR  NO.  15: 

"The  Court  erred  in  that  the  findings  of  fact  are 
insufficient  to  support  conclusions  of  law  Nos.  1  and  2 
that  plaintiff  and  defendant  were  jointly  and  con- 
currently negligent  and  said  conclusions  are  contrary 
to  the  findings  of  fact." 

Conclusions  of  law  Nos.  1,  2  and  5  mention  joint  and  con- 
current negligence  of  both  parties.  Conclusion  of  law  No.  2 
defines  joint  and  concurrent  negligence  on  the  part  of  both 
parties  in  that 

"the  shipowner  knowingly  supplied  a  hatch  beam 
totally  lacking  a  locking  device ;  and  both  of  said 
parties  with  full  knowledge  of  said  lack  of  a  locking 
device  permitted  the  unloading  and  loading  operations 
to  be  performed,  without  repairing  or  replacing  said 
locking  device,  or  without  removing  said  hatch  beam." 

We  submit  that  neither  the  findings  nor  the  evidence  sup- 
port this  conclusion.  Compare  conclusion  No.  2  with  the 
following  findings  of  fact. 

Finding  of  Fact  No.  3:  "That  at  the  time  of  the 
arrival  of  said  vessel  in  San  Francisco,  and  prior  to  the 
defendant  going  aboard  for  the  purpose  of  discharging 
the  vessel's  cargo,  there  was  a  missing  locking  device 
on  the  number  2  King  strongback  in  the  lower  'tween 
deck  hatch. 

Finding  of  Fact  No.  4:  "That  the  plaintiff  knew  and 
was  aware  of  the  absence  of  locking  devices  on  some 
of  the  strongbacks  on  the  vessel  and  communicated  this 
information  to  the  defendant." 

Finding  of  Fact  No.  5:  "That  plaintiff's  chief  officer 
had  on  January  29,  1952,  communicated  to  defendant's 
walking  boss,  Ernest  Bleile,  a  warning  that  some 
beams  aboard  the  vessel  might  lack  locking  devices  and 
cautioned  him  to  remove  any  defective  beams." 
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Finding  No.  3  is  based  upon  a  stipulation  between  counsel 
as  follows : 

"Mr.   Gerhardt:     Your  Honor,  we  have  a  stipula- 
tion that  prior  to  the  accident  and  the  injury  to  Mr. 
Williams  the  safety  latch  on  one  end  of  No.  2  beam, 
No.  2  strongback,  in  the  lower  'tween  deck,  was  missing. 
The  Court:     So  stipulated f 
Mr.  Taylor:     So  stipulated. 

Mr.  Gerhardt:  That  stipulation,  however.  Your 
Honor,  is  not  a  stipulation  that  the  plaintiff  knew  of 
the  missing  latch."  (Tr.  103) 

"Mr.  Gerhardt:  We  have  stipulated  this  was  miss- 
ing and  the  ship  was  unseaworthy  in  that  regard."  (Tr. 
168) 

Findings  Nos.  4  and  5  are  based  upon  the  testimony  of 
tvalking  boss  Bleile  as  outlined  under  Section  II  of  the  brief, 
Subsection  B.  There  is  no  other  finding  and  no  evidence 
whatever  to  show  knowledge  of  the  shipowner  either  that 
:he  device  was  missing  from  a  particular  hatch  beam  or  that 
:he  shipowner  permitted  work  to  continue  under  hatch 
3eam  No.  2  with  knowledge  of  this  particular  dangerous 
condition.  The  evidence  is  (Tr.  289)  that  the  first  mate  of 
;he  vessel  had  called  to  the  stevedore's  attention  there  might 
)e  locks  missing  on  some  beams  and  warned  defendant  to  be 
)n  the  lookout  for  defective  beams  and  to  effect  removal  of 
ixcess  beams.  There  is  no  evidence  or  finding  to  show  the 
shipowner  condoned  or  participated  in  the  stevedore's  sub- 
sequent negligent  acts  after  the  stevedores  employees  found 
;he  lock  missing  from  No.  2  beam. 

It  is  true  there  is  a  finding,  No.  11  (Tr.  34),  that  the  ship- 
)wner  had  a  duty  to  supply,  repair  and  maintain  locking 
ievices,  but  there  is  no  evidence  and  no  finding  that  the 
stevedore's  employees  who  found  the  missing  lock  called  it 
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to  appellant's  attention  or  tliat  appellant  was  in  any  way 
aware  of  the  dangerous  condition  under  which  work  was 
proceeding  in  No.  1  hold. 

Thus  there  is  no  support,  no  foundation,  no  basis,  for  the 
reference  to  joint  and  concurrent  negligence  in  conclusions 
of  law  Nos.  1,  2  and  5.  Neither  is  there  any  evidence  or 
finding  to  support  conclusion  of  law  No.  4  which  provides 
as  follows: 

Conclusion  of  Law  No.  4:  "That  the  concurring 
negligence  of  the  shipowner  went  well  beyond  a  mere 
passive  act  of  negligence  based  on  its  non-delegable 
duty  to  furnish  a  seaworthy  ship  and  a  safe  place  to 
work." 

We  have  searched  the  record  in  vain  for  any  facts  sup- 
porting knowledge  on  the  part  of  the  shipowner  that  beam 
No.  2  was  defective  or  if  it  had  such  knowledge  of  any  facts 
showing  any  knowledge  of  the  shipowner  or  permission  on 
its  part  that  loading  and  unloading  operations  were  to  be 
performed  under  such  conditions  or  any  facts  supporting 
the  conclusion  that  the  shipowner's  negligence  (if  it  was 
negligent)  went  beyond  a  mere  passive  act  of  negligence. 
Not  only  is  there  no  such  evidence  but  finding  No.  12  is  in 
complete  conflict  with  conclusions  Nos.  1,  2,  4  and  5. 

Finding  of  Fact  No.  12:  "That  plaintiff's  negligence 
was  passive  and  that  the  defendant  continued  to  work 
with  the  knowledge  of  the  dangerous  condition  of  the 
defective  strongbacks."  (Tr.  34) 

In  view  of  a  complete  absence  of  evidence  and  in  light  of 
Finding  of  Fact  No.  12,  Conclusions  of  Law  Nos.  1,  2,  4  and 
5  were  improper  and  unsupported  in  concluding  that  appel- 
lant and  appellee  were  jointly  and  concurrently  negligent 
and  that  the  negligence  of  the  respective  parties  combined 
to  cause  the  injuries  to  Williams. 
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As  we  have  demonstrated,  recovery  on  an  indemnity 
theory  may  be  had  wliere  one  joint  tort  feasor  is  guilty  of 
passive  negligence  and  the  accident  results  from  the  active 
3r  primary  negligence  of  another.  Assuming,  without  con- 
3eding,  that  appellant  was  negligent  and  knew  of  the 
iefective  beam  this  negligence  was  of  the  passive  sort  but 
vitli  appellee  continuing  its  work  knowing  of  the  danger 
iccording  to  Finding  of  Fact  No.  12  and  therefore  appel- 
ant's  right  to  indemnity  is  not  destroyed. 

The  conflict  between  the  findings  of  fact  and  conclusions 
)f  law  suggests  the  court  has  adopted  an  erroneous  rule 
;hat  indemnity  will  not  be  allowed  to  a  party  guilty  of  any 
legligence  whatsoever,  and  that  as  long  as  a  party  is  guilty 
)f  any  negligence  at  all,  no  matter  how  slight,  it  becomes  a 
oint  concurring  tortfeasor  irrespective  of  any  comparative 
)r  relative  fault  or  of  the  fact  that  its  negligence  may  only 
)e  passive  and  the  negligence  of  the  other  may  be  active. 
We  have  shown  above  under  Section  III  of  this  brief  that 
he  courts  will  balance  the  negligence  of  one  tortfeasor  as 
igainst  the  other  in  reaching  a  conclusion  as  to  whether 
ndemnity  should  be  awarded. 
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Conclusion 

A.  On  the  basis  of  the  breach  of  the  stevedore's  con- 
tractual obligations  to  perform  its  work  safely,  express  and 
implied,  recovery  for  indenmity  should  be  awarded  to  ajopel- 
lant. 

B.  Alternatively,  indemnity  should  be  awarded  appel- 
lant on  the  basis  that  it  was  liable  without  fault,  and  the 
cause  of  the  accident  was  the  sole  negligence  of  appellee. 

C.  Alternatively,  indemnity  should  have  been  awarded 
on  the  basis  that  appellant  was  passively  negligent  while 
appellee  was  primarily  or  actively  so. 

D.  The  conclusions  of  law  are  so  clearly  erroneous,  and 
there  is  such  substantial  conflict  between  the  conclusions 
and  findings  that  the  judgment  below  should  be  reversed. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  Judgment  of  the  District  Court  should  be  reversed 
and  indemnity  awarded  to  apjiellant  American  President 
Lines,  Ltd. 

Dated :  San  Francisco,  California,  March  1, 1956. 

Respectfully  submitted, 

LiLLiCK,  Geary,  Olson", 

Adams  &  Charles 
Edwin  L.  Gerhardt 
Gordon  L.  Poole 

Attorneys  for  Appellant 
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No.  14,959 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


American  President  Lines,  Ltd., 

a  corporation, 

Appellant^ 

vs. 

Marine  Terminals  Corp., 
a  corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLEE'S  REPLY  BRIEF. 


I. 

STATEMENT  OF  FACTS. 
We  feel  that  Appellant's  Statement  of  Facts  in 
fairness  to  our  position  requires  a  more  complete 
statement  of  certain  essential  facts.  This  is  partic- 
ularly true  due  to  omission  of  certain  facts  without 
which  a  complete  presentation  of  the  issues  cannot 
be  had. 

On  January  29,  1952,  the  President  ''Polk"  was 
in  San  Francisco,  and  the  agents,  servants  and  em- 


ployees  of  Appellee,  Marine  Terminals  Corporation, 
went  aboard  the  vessel  for  the  purpose  of  discharging 
the  vessel's  cargo. 

There  was  a  written  stevedoring  contract  between 
the  parties.  (Plfs.  Ex.  16,  Tr.  48.)  This  contract 
contained  no  agreement,  covenant  or  language  for 
indemnity. 

"When  the  vessel  arrived  in  port  some  of  the  strong 
backs  or  hatch  beams  were  entirely  devoid  of  locking 
devices  (Tr.  289).  This  information  was  conveyed  by 
the  mate  of  the  vessel  to  Ernest  Bleile,  the  walking 
boss  for  the  Appellee  (Tr.  288-289).  Mr.  Bleile  then 
instructed  the  gangs  to  remove  excess  beams  from 
No.  1  hatch  and  to  place  them  on  deck.  He  also 
issued  instructions  to  remove  any  unsafe  h earns  that 
might  he  found.  (Tr.  293.)  It  is  undisputed  that  the 
mate  of  the  vessel  did  not  specifically  call  attention 
to  or  point  out  any  particular  beams  which  lacked 
locking  or  safety  devices.  The  mate  merely  reported 
to  Mr.  Bleile: 

''That  he  would  like  me  to  remove  all  excess 
beams,  which  I  didn't  use  for  handling  cargo, 
because  he  had  some  beams  on  the  ship  which 
had  faulty  locking  devices."  (Tr.  289.) 

Asked  more  specifically  concerning  this  conversa- 
tion with  the  first  mate,  Mr.  Bleile  said  (Tr.  289) : 
''He  called  me  below.    He  said,  'Will  you  keep 
your  eyes  open?    I  believe  I  have  strong  backs 
here  which  have  no  locks.'  " 

i  On  the  second  day,  January  30,  1952,  work  con- 
tinued and  one  defective  hatch  beam  on  the  tweendeck 


n  Number  One  Hold  which  did  not  have  any  locking 
ievices  thereon  was  dislodged  without  negligence  on 
lis  part  by  the  bridle  and  hook  of  the  winch  driver, 
Paquette,  and  fell  into  the  lower  hold  causing  severe 
personal  injuries  to  the  stevedore,  Mr.  Williams.  (Tr. 
L15,  116,  126.) 

The  operation  of  the  winch  operator,  Mr.  Paquette, 
;vho  testified  on  behalf  of  the  plaintiff,  reveal  that 
:he  cause  of  the  accident  was  the  lack  of  the  locking 
ievice  (Tr.  164)  and  that  had  the  locking  device  been 
3n  the  beam  the  bridle  and  hook  could  not  have  dis- 
lodged it,  that  very  little  weight  is  required  to  dis- 
odge  an  unlocked  strong  box,  (Tr.  164)  and  that 
It  was  the  sole  duty  and  responsibility  of  the  ship 
to  ^Hnstall  the  lock"  (Tr.  168)  and  that  the  locks  used 
in  the  case  at  bar  were  part  of  the  strong  back  (Tr. 
L68).  This  testimony  is  corroborated  by  the  plaintiff's 
witness,  Mr.  Reuben  Swanson.  (Tr.  189.) 

It  is,  likewise,  undisputed  that  the  bridle  and  hook, 
ised  by  Mr.  Paquette,  the  winch  operator,  was  being 
ised  in  a  normal  and  usual  manner  with  a  swing- 
ing motion  (Tr.  155,  157,  158)  as  the  ship  was  not 
3n  an  even  keel  and  that  he  did  not  know  that  the 
strong  back  lacked  a  locking  device,  until  after  the 
accident.   (Tr.  164.) 

In  Appellant's  Statement  of  Facts  (Opening  Brief 
p.  5)  much  is  made  of  the  point  that  Mr.  Paquette 
would  have  preferred  to  have  had  more  than  one 
hatch  open  (Tr.  156).  But  the  fact  remains  that  the 
only  eyewitness  to  the  accident,  Mr.  Paquette,  did 
definitely  state  that  had  the  locking  device  been  on 


the  strong  back,  the  accident  could  not  have  occurred. 
(Tr.  164.) 

There  is  no  dispute  in  the  evidence  that  it  was 
the  duty  of  the  ship  to  supply,  repair,  install  and 
maintain  the  locking  devices.  (Tr.  168.)  The  evidence 
is,  likewise,  conclusive  that  the  ship  owner  did  not 
supply  any  substitute  locking  devices  or  other  equip- 
ment for  the  purpose  of  securing  the  hatch  beam  in 
question. 

There  were  certain  Marine  Safety  Code  Regula- 
tions which  placed  reciprocal  duties  on  both  the  ship 
and  the  stevedore  to  make  gear  and  working  condi- 
tions safe.  Rule  201  (Plfs.  Ex.  18)  (Tr.  283)  re- 
quired the  owners  or  operators  of  the  ship  to  provide 
safe  ships'  gear  and  equipment  and  a  safe  working 
place  for  all  stevedoring  operations  on  board  ship. 
Other  safety  regulations  placed  similar  duties  on 
the  part  of  the  employer  stevedoring  company. 

These  are  the  essential  facts  concerning  the  con- 
tract, the  accident  and  the  reciprocal  duties  of  the 
ship  and  the  stevedoring  company. 

The  trial  Court  made  certain  findings  of  fact  con- 
sisting of  eighteen  separate  findings  (Tr.  32-35)  the 
most  pertinent  being  as  follows: 


II. 

FINDINGS  OP  FACT. 

'  *  I.     On  January  29, 1952,  plaintiff's  vessel.  Presi- 
dent Polk,  was  in  San  Francisco  for  the  pur- 


poses  of  loading  and  unloading  cargo.  That  the 
defendant,  Marine  Terminals  Corporation,  pursu- 
ant to  a  written  stevedoring  contract  went  aboard 
for  the  purpose  of  discharging  the  ship's  cargo. 

2.  That  the  stevedoring  contract,  between  said 
parties  contained  no  agreement,  covenant  or  lan- 
guage of  indemnity. 

3.  That  at  the  time  of  the  arrival  of  said  vessel 
in  San  Francisco,  and  prior  to  the  defendant 
going  aboard  for  the  purpose  of  discharging  the 
vessel's  cargo,  there  was  a  missing  locking  de- 
vice on  the  number  2  King  strongback  in  the 
lower  'tween  deck  hatch. 

4.  That  the  plaintiff  knew  and  was  aware  of 
the  absence  of  locking  devices  on  some  of  the 
strongbacks  on  the  vessel  and  communicated  this 
information  to  the  defendant. 

5.  That  plaintiff's  chief  officer  had  on  January 
29,  1952,  communicated  to  defendant's  walking 
boss,  Ernest  Bleile,  a  warning  that  some  beams 
aboard  the  vessel  might  lack  locking  devices  and 
cautioned  him   to   remove   any   defective   beams. 

6.  That  at  the  time  of  the  accident,  only  one 
section  of  the  three  sections  of  the  lower  'tween 
deck  hatch  square  was  open. 

7.  That  on  the  second  day  of  the  unloading  of 
the  cargo  of  said  vessel,  the  defendant's  winch 
driver,  Mr.  Paquette,  dislodged  a  strongback  by 
bridle  and  hook  being  manipulated  by  him  in 
the  cargo  unloading  operations.  That  upon  be- 
coming dislodged  said  strongback  fell  into  the 
lower  hold  striking  and  causing  personal  injuries 
to  Mr.  Williams,  a  stevedore  employee  of  the 
defendant. 


8.  That  the  winch  driver,  Mr.  Paquette,  had 
prior  to,  and  at  the  time  of  the  dislodgement 
of  said  hatch  beam,  been  using,  operating  and 
manipulating  the  bridle  and  hook  in  the  usual 
and  customary  manner  and  free  of  any  negli- 
gence whatsoever. 

9.  That  the  main  purpose  of  locking  devices  of 
strongbacks  is  to  prevent  the  dislodgement  of 
strongbacks  by  being  caught  or  hooked  b}^  the 
bridle  and  hook  used  in  loading  and  unloading 
operations. 

10.  That  had  said  strongback  been  equipped 
with  a  locking  device,  it  would  not  have  become 
dislodged  and  in  fact  could  not  have  become  dis- 
lodged by  the  said  bridle  and  hook  used  in  said 
loading  or  miloading  operations. 

11.  That  it  was  the  duty  of  the  vessel's  owners 
(plaintiff  herein)  to  supply,  repair  and  main- 
tain the  locking  devices  used  on  said  hatch  beam. 

12.  That  plaintiff's  negligence  was  passive  and 
that  the  defendant  continued  to  work  with  the 
knowledge  of  the  dangerous  condition  of  the  de- 
fective strongbacks. ' ' 


III. 
CONCLUSIONS  OF  LAW. 

The  Trial  Court  made  certain  Conclusions  of  Law 
based  on  the  Findings  of  Fact.  These  Conclusions 
were  as  follows  (Tr.  35-36)  : 

'^1.     That  both  of  the  parties,  plaintiff  and  de- 
fendant, were  jointly  and  concurrently  negligent 


in  the  premises,  which  joint  and  concurrent  negli- 
gence caused  the  accident  and  resulting  injuries 
to  Mr.  Williams,  the  stevedore. 

2.  That  the  joint  and  concurrent  negligence  of 
the  said  parties  consisted  of  negligence  on  the 
part  of  both  of  them  in  that  the  ship-owner 
knowingly  supplied  a  hatch  beam  totally  lacking 
a  locking  device;  and  both  of  said  parties  with 
full  knowledge  of  said  lack  of  a  locking  device 
permitted  the  unloading  and  loading  operations 
to  be  performed,  without  repairing  or  replacing 
said  locking  device,  or  without  removing  said 
hatch  beam. 

3.  That  both  parties  well  knew  or  should  have 
known  from  experience  that  a  hatch  beam  to- 
tally lacking  in  locking  devices  could  be  easily 
and  upon  even  slight  contact  with  the  bridle  and 
hook,  used  in  loading  and  unloading,  become 
dislodged  and  fall  and  cause  serious  injury  to 
any  person  upon  whom  said  hatch  beam  might 
fall. 

4.  That  the  concurring  negligence  of  the  ship- 
owner went  well  beyond  a  mere  passive  act  of 
negligence  based  on  its  non  delegable  duty  to 
furnish  a  seaworthy  ship  and  a  safe  place  to 
work. 

5.  Although  Mr.  Williams'  (the  stevedore)  in- 
juries proximately  resulted  from  the  joint  and 
concurring  negligence  of  the  ship  (plaintiff)  the 
stevedoring  company  (defendant),  plaintiff's  de- 
mand for  indemnity  against  the  defendant  must 
be  denied  upon  the  authority  of  American  Mu- 
tual Liability  Ins.  Co.  vs.  Mathetvs,  182  Fed.  2d, 
332,  2  Cir.,  and  Halcyon  Lines  vs.  Haenn  Ship 
Refitting  Corp.,  342  U.S.  382. 


6.  That  plaintiff  is  not  entitled  to  recover  from 
the  defendant,  upon  its  action  for  indemnity. 

7.  That  judgment  be  entered  herein,  upon  these 
findings  of  fact  and  conclusions  of  law  for  the 
defendant. 

8.  That  each  party  pay  their  own  costs  in  this 
action  incurred." 


IV. 
SUMMARY  OF  ARGUMENT. 
A  reading  of  Appellant's  Specifications  of  Error 
and  Summary  of  Argument  seems  to  be  based  pri- 
marily on  its  contention  that: 

A.  That  the  stevedore  contract,  although  con- 
taining no  provision  for  indemnity,  should  be 
construed  under  the  decision  of  our  Supreme 
Court  in  Ryan  Stevedoring  Co.  v.  Pan  Atlantic 
S.  S.  Corp.,  100  L.  Ed.  Advance  p.  146,  as  re- 
quiring indemnity  irrespective  of  Appellants  own 
joint  and  concurring  negligence.  (Spec,  of  Error 
No.  1.) 

B.  That  the  sole  cause  of  the  accident  was  the 
negligence  of  appellee  as  contrasted  to  mere  un- 
seaworthiness of  the  vessel  supplied  by  Appel- 
lant. (Spec,  of  Errors  Nos.  2-9.) 

C.  That  the  principles  enunciated  in  the  cases 
of  Halcyon  Lines  v.  Haenn  Ship  Refitting  Corp., 
342  U.  S.  282  and  American  Mutual  Liability  In- 
surance Co.  V.  Mathews,  182  Fed.  2d.  322  (2d 
Circuit)   do  not  support  the  conclusions  of  law 


made  by  the  trial  Court.  (Spec,  of  Error  No.  10.) 
D.  And  finally  that  the  Conclusions  of  Law 
1,  2  and  5,  to  the  effect  that  Appellant  was  jointly 
and  concurrently  negligent  are  not  supported  by 
the  evidence  and  are  inconsistent  with  Findings 
of  Fact  number  12.  (Spec,  of  Error  Nos.  11-15.) 


V. 

ARGUMENT. 

A.  APPELLANT'S  SPECIFICATION  OF  ERROR  NO.  1.  THE  RYAN 
CASE.  (RYAN  STEVEDORING  CO.  v.  PAN-ATLANTIC  S.  S. 
CORP.,  ( U.S ,  100  L.Ed.  A.  146.) 

Our  Supreme  Court  in  this  recent  case  held  that 
no  express  covenant  for  indemnity  is  necessary  to 
permit  the  recovery  thereof  where  the  contract  itself 
has  been  breached.  This  obligation  the  Court  said  is 
comparable  to  a  manufacturers'  warranty  of  sound- 
ness of  its  manufactured  product. 

However,  before  any  case  can  be  properly  evalu- 
ated the  facts  of  the  case  should  be  discussed.  The 
facts  in  that  case  reveal  that  the  entire  stevedoring 
operations  and  the  resulting  accident  and  injuries 
were  the  result  of  sole  active  negligence  of  the  steve- 
dore brought  about  while  using  entirely  its  own  equip- 
ment and  in  failing  to  properly  secure  certain  hales 
with  chocks  or  ropes  so  that  one  of  the  bales  (freight) 
toppled  over  on  the  stevedore.  (Added  emphasis  ours.) 

Contrast  that  situation  with  the  case  at  bar.  Here 
we  have  the  cause  of  the  accident  clearly  established 
as  being  an  integral  part  of  the  ship's  own  equip- 
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ment — ^the  hatch  beam  which  was  entirely  devoid  of 
any  locking  device  and  knowingly  supplied  by  the 
ship  owner.  The  activity  of  the  Appellee  stevedoring 
company  was  merely  to  unseat  the  hatch  beam,  with- 
out any  negligence  on  their  part  in  the  normal  use 
of  the  winch  and  bridle.   (Tr.  115,  116,  126,  168.) 

In  the  Ryan  case  nothing  defective  was  supplied 
by  the  ship.  No  gear,  apparatus  or  appliance  owned 
or  required  to  be  supplied  by  the  ship  was  involved 
in  the  accident  whatsoever.  The  liability  of  the  ship 
was  based  on  mere  unseaworthiness  of  the  vessel. 

Again  in  the  case  at  bar  not  only  was  the  in- 
strumentality (defective  hatch  beam)  which  was  the 
proximate  cause  of  the  accident  and  resulting  injury 
knowingly  supplied  by  the  vessel  (Tr.  288-289)  but 
the  sole  duty  to  install  the  missing  locking  device 
was  upon  the  ship  owner,  the  Appellant  herein.  (Tr. 
168.) 

If  the  Ryan  case  meant  what  Appellant  contends 
it  would  mean  that  irrespective  of  what  participa- 
tion the  vessel  owner  might  have  in  an  accident — 
if  there  was  a  stevedoring  contract,  the  stevedoring 
company  must  indemnify.  Such  was  not  the  holding 
in  the  Ryan  case  we  most  respectfully  contend  and 
with  the  exception  of  its  holding  in  respect  to  the 
effect  of  the  Longshoreman  Compensation  Act,  we 
do  not  see  that  it  has  any  applicability  to  the  instant 
case  at  all. 
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The  Mathews  Case. 

The  holding  in  the  case  of  American  Mutual  Lia- 
Ulity  Ins.  Co.  v.  Mathews,  182  Fed.  2d  332  is,  we 
contend,  the  proper  rule  of  law  where  the  accident 
is  in  relation  to  defective  equipment  supplied  by  the 
ship.  In  that  case  the  ship  owner  furnished  a  patently 
defective  guy  rope,  which  was  negligently  used  by 
the  stevedore.    The  Court  in  part  said: 

''In  the  case  at  bar  no  promise  by  the  employer 
can  be  implied  that  he  will  not  use  equipment 
furnished  him  by  the  ship  owner  to  be  used  for 
the  very  purpose  to  which  it  was  put,  nor  can 
a  promise  be  implied  that  he  will  use  care  to 
detect  any  defect  in  the  equipment  which  patently 
existed  when  the  equipment  was  delivered  for 
use  by  the  employer.  To  imply  such  a  promise 
would  mean  that  the  employer  agreed  to  protect 
the  ship  owner  against  liability  arising  out  of 
the  ship  owners'  own  negligence.  In  the  ahsetwe 
of  an  express  promise,  such  an  implication  would 
be  utterly  unreasonable,  hence  we  can  find  no 
contractual  basis  for  indemnity  or  contribution. 
To  impose  a  non-contractual  duty  of  contribu- 
tion on  the  employer  is  pro  tanto  to  deprive  him 
of  the  immunity  which  the  statute  gi'ants  him 
in  exchange  for  his  absolute,  although  limited,  lia- 
bility to  secure  compensation  to  his  employees." 

To  the  same  effect  is  the  case  of  Shayinon  v.  U.  S., 
119  F.  Supp.  706  (D.C.N.Y.);  Slattery  v.  Marra 
Bros.,  186  F.  2d  134  (2  CCA.  1951)  ;  Hawn  v.  Pope 
:Jt  Talhot  Inc.,  198  F.  2d  800  (3  CCA.  1952)  ;  Halcyon 
Lines  v.  Haenn  Ship  Corp.,  342  U.S.  283. 
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Hence  the  absence  of  an  express  promise  for  in- 
demnity to  protect  the  ship  against  the  ship's  own 
negligence,  is  the  point  of  the  Mathews  case  (supra), 
Without  such  a  provision — ^no  matter  what  negli- 
gence the  ship  owner  or  operator  might  be  guilty  of 
and  no  matter  how  gross  or  flagrant  its  negligence 
might  have  been,  surely,  no  indemnity  would  lie  in 
the  absence  of  such  provisions.  We  do  not  believe 
the  Ryan  case  has  changed  this  well  established  rule. 


B.     SOLE  CAUSE  OF  ACCIDENT  WAS  NOT 
APPELLEE'S  NEaLIGENCE. 

The  sole  cause  of  the  accident  was  not  the  negli- 
gence of  Appellee.  The  evidence  is  uncontradicted 
that  the  strongback  which  fell  was  wholly  devoid  of 
locking  devices  and  was  known  to  be  in  such  con- 
dition by  Appellant  (Tr.  289.)  What  was  the  proxi- 
mate cause  of  the  accident?  The  findings  of  fact  of 
the  trial  Court  that  it  was  due  to  the  lack  of  locking 
devices  and  became  dislodged  without  negligence  on 
the  part  of  Mr.  Paquette,  the  winch  driver,  (Findings 
of  Fact  4,  5,  6,  7,  8,  9,  10,  and  11  Tr.  33-34)  sup- 
ported the  Conclusions  of  Law  1  to  6,  of  joint  and 
concurring  negligence  on  the  part  of  both  parties 
and  "went  well  beyond  a  mere  passive  act  of  negli- 
gence based  on  a  non  delegable  duty  to  furnish  a 
seaworthy  ship  and  a  safe  place  to  work."  (Conclu- 
sions of  Law  No.  4,  Tr.  36.) 
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Appellant's  Specification  of  Error  No.  2. 

Specification  of  Error  No.  2  is  directed  to  the 
Findings  of  Fact  Nos.  4  and  5  that  plaintiff  knew 
and  was  aware  of  the  absence  of  locking  devices  on 
some  of  the  strongbacks  and  communicated  this  in- 
formation to  defendant,  (Tr.  33)  ;  and  that  plaintiff's 
chief  officer  had  warned  the  defendant  that  some 
beams  aboard  the  vessel  might  lack  locking  devices 
and  cautioned  Mr.  Bleile,  the  walking  boss,  to  remove 
any  defective  beams.  (Tr.  33.)  Not  only  was  the  evi- 
dence supporting  these  findings  uncontradicted  but, 
furthermore,  was  brought  out  by  plaintiff's  own 
witness.  (Tr.  289.)  It  is  also  without  dispute  that 
there  was  a  complete  absence  of  locking  devices  on 
No.  2  strongback.  (Tr.  115,  116,  126.)  We  cannot 
see,  how,  in  face  of  this  evidence  Appellee  can  take 
the  position  that  (Appellee's  Brief  p.  18)  there  was 
no  negligence  of  the  ship  owner  or  (Appellee's  Brief 
p.  20)  ;  there  was  sole  negligence  of  the  stevedore. 

Specification  of  Error  No.  3. 

We  feel  that  Specification  of  Error  No.  3  concern- 
ing the  customary  operation  and  manipulation  of  the 
bridle  and  hook  has  been  fully  answered  by  the  un- 
contradicted testimony  of  Mr.  Paquette,  which  has 
been  previously  discussed  by  us  in  this  Brief  (p. 
3)  and  needs  no  further  argument,  and  that  Find- 
ings of  Fact  No.  8,  (Tr.  33)  has  been  fully  sustained 
by  the  evidence. 
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Specification  of  Errors  Nos.  4  and  5. 

Specification  of  Errors  Nos.  4  and  5  are  directed  to 
(Appellee's  Brief  24)  the  Court  not  finding  that  the 
defendant  stevedore  company  failed  to  take  proper 
precautions  to  suspend  operations  until  the  defective 
beam  had  been  removed  (Spec,  of  Error  No.  4)  and 
that  the  winchman,  and  other  employees  of  the  de- 
fendant violated  certain  provisions  of  the  Safety 
Code.   (Spec,  of  Error  No.  5.) 

The  argument  on  this  point  is  primarily  based  on 
the  applicability  of  Rules  205,  207,  824  and  826,  of 
the  Marine  Safety  Code.  (Exhibit  18.)  These  rules 
require  a  safe  working  place  for  the  stevedore  em- 
ployees and  outline  certain  precautionary  duties  all 
relating  to  safety.  However,  rule  201  (Exhibit  18) 
also  spells  out  the  duty  and  requirement  that  the 
owner  or  operators  of  the  vessel  are  to  provide  safe 
ships'  gear  and  equipment.  In  other  words,  it  is 
clear  that  both  the  ship  owners  or  operators  and 
stevedores  have  reciprocal  duties  to  try  and  prevent 
accidents  by  requiring  the  ship  to  furnish  safe  gear 
and  equipment  and  the  stevedore  to  operate  with 
care  and  circumspection. 

Assuming  that  both  Appellant  and  Appellee  were 
performing  in  violation  of  these  rules  in  that  both 
were  jointly  and  concurrently  negligent — as  the  find- 
ings of  the  trial  Court  specifically  found,  what  would 
have  been  added  or  changed  by  making  additional 
findings  that  each  party  violated  certain  safety  code 
provisions?    Such  a  findings  would,  if  made,  merely 
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liave  been  a  further  or  additional  factor  spelling  out 
the  joint  and  concurrent  negligence  of  each  party  to 
bhis  action. 

Specification  of  Error  No.  6. 

Appellee's  contention  is  that  their  only  negligence 
was  the  mere  supplying  of  an  unsea worthy  ship.  The 
3ases  cited  by  Appellee  such  as  Valerio  v.  American 
President  Lines,  112,  F.  Supp.  202  (S.D.N.Y.  and 
Berti  v.  Compagnil  etc.,  213  Fed.  2d  397  (2nd  Cir- 
3uit)  well  support  the  rule  concerning  the  supplying 
of  an  unseaworthy  ship  as  being  a  non  delegable 
duty  and  that  where  the  sole  negligence  or  primary 
cause  of  the  accident  is  on  the  stevedore  indemnity 
will  be  allowed.  We  do  not  contend  to  the  contrary. 
But  we  do  contend  that  the  rule  is  otherwise — where 
the  negligence  of  the  ship  goes  past  the  mere  supply- 
ing of  an  unseaworthy  ship  and  clearly  so  when  the 
ship  has  knowingly  furnished  defective  gear.  To 
impose  indemnity  for  the  ship's  own  joint  and  con- 
curring negligence  in  knowingly  furnishing  hatch 
beams  wholly  lacking  locking  devices  is  not  a  mere 
''unseaworthy  act." 

The  American  Mutual  Liahility  Co.  v.  Mathews, 
182  F.  2d  332  (2  CCA.)  and  previously  discussed 
in  this  brief  clearly  supports  our  position.  In  accord 
are; 

Slattery  v.   Marra  Bros.,   186   F.   2d   134    (2 

CCA.  1951)  ; 
Hawn  V.  Pope  dc  Talbot  Inc.,  198  F.  2d  800 
(3  CCA.  1952); 
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Shannon  v,  U.  S.,  119  F.  Supp.  706  (D.C.N.Y.)  ; 
Halcyon  Lines  v.  Haenn  Ship  Corp.,  342  U.S. 
283. 

Some  of  these  cases  will  be  later  in  this  Brief 
discussed. 

Specification  of  Errors  Nos.  7,  8  and  9. 

These  assignments  are  merely  a  restatement  of 
Appellee's  contention  that  their  own  negligence  was 
only  the  supplying  of  an  unseaworthy  ship  and  (7) 
even  if  they  were  negligent  there  had  been  a  super- 
vening act  of  negligence  on  our  part  (8)  that  a  right 
to  indemnity  exists  even  if  appellant's  negligence 
was  more  than  the  supplying  of  an  unseaworthy  ship 
and  (9)  that  even  in  the  absence  of  an  indemnity 
provision  the  primary  or  active  negligence  on  the 
part  of  the  Appellee  stevedore  company  was  the  prox- 
imate cause  and  the  Appellant's  negligence  was 
merely  inactive  or  passive. 

The  evidence  has  been  reviewed  and  no  useful 
purpose  would  be  served  in  repeating  that  which  has 
already  been  stated.  The  Trial  Court  has  made  Find- 
ings of  Fact  and  Conclusions  of  Law,  amply  sup- 
ported by  the  e^ddence  that  there  was  joint  and 
concurrent  negligence  on  the  part  of  both  parties 
(Tr.  32-36.) 

The  trial  Court  not  only  determined  that  the  acci- 
dent would  not  have  occurred  if  the  strongback  had 
been  equipped  with  a  locking  device  (Findings  of 
Fact  No.  10)  but  further  that  it  was  the  duty  of 
the  vessel's  owners  to  supply,  repair  and  maintain 
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the  locking  devices  used  in  the  loading  or  unloading 
operations  (Findings  of  Fact  No.  11),  that  the  pur- 
pose of  the  locking  devices  or  strongbacks  is  to 
prevent  the  dislodgement  of  strongbacks  being  caught 
tiooked  by  the  bridle  and  hook  used  in  loading  and 
Linloading  operations  (Findings  of  Fact  No.  9.) 

The  Court  concluded  that  both  parties  were  jointly 
ind  concurrently  negligent  in  causing  the  accident. 
(Conclusions  of  Law  No.  1)  ;  that  such  concurrent 
aegligence  consisted  of  negligence  on  the  part  of 
both  parties;  on  the  part  of  the  ship  owner  in  know- 
ingly supplying  the  hatch  beam  without  locking  de- 
vices (Conclusions  of  Law  No.  2.)  That  both  parties 
knew  or  should  have  known  by  experience  that  a 
batch  beam  totally  lacking  in  locking  devices  could 
t>e  easily  dislodged  (Conclusions  of  Law  No.  3) ;  and 
that  the  concurring  negligence  of  the  ship  owner 
went  tvell  beyond  a  mere  pOfSsive  act  of  negligence 
based  on  its  non  delegable  duty  to  furnish  a  sea^ 
worthy  ship  and  a  safe  place  to  work.  (Conclusions 
Df  Law  No.  4.)   (Added  emphasis  ours.) 

The  cases  cited  by  Appellant  such  as  the  Eyam, 
3ase,  Brown  v.  American  Hawaiian  S.  S.  Co.,  211 
P.  2d  16  and  others,  and  the  Law  Review  article 
of  the  University  of  Pennsylvania;  are  not  to  the 
contrary.  These  cases  are  concerned  with  mere  un- 
seaworthiness, a  non  delegable  duty  or  'liability 
without  fault,"  and  an  analysis  of  each  case  on  the 
facts  would  reveal  that  the  Court  was  not  consid- 
ering cases  of  joint  and  concurring  negligence  where 
the   very   instrumentality   causing  the   accident  and 
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injury  was  knowingly  supplied  by  the  ship  owner, 
nor,  we  respectfully  contend,  can  the  attorneys  for 
appellants  find  such  a  case. 

Cases  Cited  and  Relied  Upon  by  Appellant. 

Brown  v.  American  Hawaiian  S.  S.  Co.,  211 
F.  2d  16. 

The  facts  reveal  that  the  equipment  causing  the 
accident  was  supplied  by  the  stevedore  company  and 
the  only  participation  by  the  ship  was  unseaworthi- 
ness.   We  quote  from  the  decision   (p.  17.)  : 

''American-Hawaiian  denied  liability  in  its  an- 
swer and  filed  a  third  party  complaint  against 
Brown's  employer,  Luckenbach,  in  which  it  asked 
for  contribution  and/or  indemnity!  The  basis  of 
this  claim  are  two:  (1)  that  the  equipment  which 
caused  the  injury  was  furnished,  installed,  oper- 
ated and  controlled  by  and  was  the  property  of 
LucUenbach  and  that  it  was  supplied  pursuant 
to  the  stevedoring  contract;  (2)  that  if  Brown 
sustained  injuries  as  a  result  of  the  unseawor- 
thiness of  any  equipment  aboard  the  vessel  such 
unseaworthiness  was  caused  by  the  negligence 
of  Luckenbach."  (Emphasis  ours.) 
McFall  V.  Compagnie  Maritime  etc.,  304  N.Y. 
314,  107  N.E.  2d  463. 

In  that  case  drums  of  tetrachloride  were  roughly 
handled  by  the  stevedore  and  were  caused  to  leak 
emanating  fumes  causing  injuries.  The  ship,  Belgian 
Line,  was  guilty  of  no  negligence  whatsoever — merely 
unseaworthiness.   Judgment  was  affirmed  against  the 
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stevedore  company  and  Dow  Chemical  Company  the 
manufacturer,   due  to   alleged  faulty  packing. 

Davis  V.  American  President  Lines,  106  F.  Supp. 
129  (N.D.  Cal.).  The  court  made  no  findings  and 
;he  question  of  whether  or  not  the  Complaint  in  In- 
:ervention  stated  a  cause  of  action  was  resolved. 
From  the  few  facts  that  the  opinion  reveals  it  would 
ippear  that  a  gangway  slipped  off  the  wharf  causing 
certain  injuries  and  that  the  indemnitor  United  States 
'controlled  the  wharf  and  set  the  gangway  in  place." 
rhe  Court  said  (p.  731)  : 

"The  recent  decision  of  the  Supreme  Court  in 
Halcyon  Lilies  v.  Haenn  Ship  and  Refitting 
Corp.,  342  U.S.  282,  72  S.  Ct.  277,  negated  the 
right  of  contribution  between  joint  tort  feasors 
in  non  collision  admiralty  cases.  See  Union  Sul- 
phur and  Oil  Corp.  v.  W.  J.  Jones  <&  Son,  Inc., 
9  Cir.  195  F.  2d  93.  If  these  are  cases  of  con- 
current  negligence.  Halcyon  will  prevent  recovery 
on  third  party  complaints.  If  they  are  cases 
involving  indemnity,  a  different  issue  is  posed. 
In  either  event,  the  question  cannot  be  deter- 
mined in  the  pleading  stage." 

United  States  v.  Arrow  Stevedoring  Co.,  175  F. 
id  329,  (CCA.  9).  Several  factors  distinguish  the 
;ase  from  the  one  at  bar.  First  the  Court  said  (p. 
J31)  : 

"The  testimony  is  uncontradicted  that  in  this 
defective  condition  of  the  dogs  of  the  port  hatch 
the  cover  could  have  been  securely  held  erect  by 
a  clamp  and  turnbuckle  attached  to  both  star- 
board and  port  hatch   doors.    Such  turnbuckle 
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and  gear  was  right  there  by  the  hatch  for  that 
purpose." 

secondly,  the  owner  (United  States)  did  not  have 
knowledge  of  the  situation,  and  thirdly,  there  was 
an  express  contract  of  indemnity.  The  Court  held 
as  follows  (p.  331)  : 

''On  the  facts  we  find  that  the  sole  proximate 
cause  of  the  injury  to  Williams  was  the  negli- 
gence of  Arrow  in  its  use  of  the  door  with  knowl- 
edge of  its  defects  of  dogs  and  pins.  The  gov- 
ernment in  no  way  participated  in  the  wrongful 
use  of  the  door,  which  otherwise  could  have  been 
made  secure  in  the  usual  manner  described  by 
Arrow's  Larsen.  .  .  . 

Arrow's  contract  with  the  government  provides 
for  its  liability  to  the  government  for  such  sole 
negligence  in  the  following  language; 

'Article  26.  Liability  and  Indemnity  (b)  The 
contractor  shall  be  liable  to  the  Grovemment  for 
any  loss  or  damage  ...  etc' 


.y  " 


Lukasiewicz  v.  Moore  McCormick  Lines,  104  F. 
Supp.  572  (E.D.N.Y.)  reveals  a  factual  situation 
where  a  certain  cable  was  supplied  hy  the  contractor 
in  making  ship  repairs.  Again  we  have  the  case  of 
no  negligence  of  the  ship  owner  and  a  liability  with- 
out fault  predicated  only  on  unseaworthiness  created 
by  the  contractor.  j 

Raskin  v.  Victory  Carriers,  124  F.  Supp.  879  (D.C. 
E.D.  Penn.)  clearly  does  not  support  appellant's 
position  and  emphatically  supports  our  position.  In 
that  case  no  facts  are  set  forth,  however,  the  follow- 
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ng  language  of  the  Opinion  is  worthy  of  comment. 

rhe  Court  in  part  said  (p.  880)  : 

*'In  the  McFall  case  [107  N.E.  2d  471]  the  Court 
said  that  such  implied  contract  of  indemnity  will 
arise  .  .  .  Whether  negligence  is  passive  or 
active,  is,  generally  speaking,  a  question  of  fact 
for  the  jury." 

We  are  in  agreement  that  that  issue  was  for  the 
;rial  Court  to  determine  (serving  as  the  sole  juror) 
md  his  findings  and  conclusions  were  adverse  to  the 
Dosition  of  appellee  as  we  have  heretofore  pointed 
)ut.  Such  findings  should  be  sustained  unless  some 
)bvious  error  of  law  has  intervened  or  some  serious 
nistake  of  fact  has  been  made.  Wingate  v.  Bermut, 
L46  F.  2d  725  (CCA.  9th.)  Accord,  State  FaPm 
Mutual  Auto.  Ins.  Co.  v.  Coughron,  92  F.  2d  239 
;CC.A.  9th.) 


C.    PRINCIPLES  OF  OASES  RELIED  UPON 
BY  TRIAL  COURT. 

Jpeciflcation  of  Error  No.  10. 

As  we  understand  the  argiunent  of  appellee  it  is 

;heir  contention  that  the  several  cases  cited  by  the 

;rial  Court  in  its  Conclusions  of  Law  do  not  support 

;uch  findings  being  ''contribution  cases."  They  further 

issert  that  these  cases  support  appellee's  position. 

S'eedless  to  say,  we  cannot  agree  with  them.    Their 

irgument  (Apellee's  Brief  p.  35-38)  is,  in  our  opin- 

on,   somewhat   difficult  to   follow.    We   gather  that 

:heir  main  contention  is  based  on  their  belief  and 

contention  (which  is  the  main  point  throughout  their 
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Brief)  that  the  facts  of  the  case  at  bar  shows  sole 
negligence  on  Appellee's  part  and  mere  liability  with- 
out fault  based  on  unseaworthiness  on  appellant's 
part.  This  has  been  thoroughly  discussed  and  we 
will  not  repeat  the  evidence  and  findings  on  this 
question. 

The  only  question  that  is  pertinent  on  this  ques- 
tion (Spec,  of  Error  No.  10)  is  not  what  cases  the 
trial  Court  cited  but  what  is  the  law  on  the  subject. 
Whether  the  trial  Court  cites  any  decisions  in  its 
findings,  opinions  or  conclusions  of  law,  is  not  ma- 
terial, if  the  findings,  opinions  and  conclusions  are 
legally  sustainable  and  sound.  Such  rule,  we  contend 
is  so  elementary  that  no  citation  of  authority  is 
necessary. 

There  are  many  cases  which  support  the  judgment 
of  the  trial  Court  in  addition  to  the  two  cases  cited 
in  Conclusion  of  Law  No.  5.  (Tr.  36.) 

Additional  cases  supporting  the  trial  court  are  as 
follows : 

States  S.  S.  Co.  v.  Rothschild  Int'l  Stevedoring 

Co.,  205  F.  2d  253  (CCA.  9th)  ; 
Seas  Shipping  Co.  v.  Sieraoks,  328  U.S.  85; 
Union  Sulphur  and  Oil  Corp.  v.  Jones  <&  Son, 

195  F.  2d  93  (CCA.  9th)  ; 
Slattery  v.  Marra  Bros.,  186  F.  2d  134  (CCA. 

2d); 
Johnson  v.  U.  S.,  (D.C.  79  F.  Supp.  448; 
Hawn  V.  Pope  <&  Talbot  Inc.,  198  F.  2d  800 

(CCA.  3rd)  ; 
Shannon  v.  U.  S.,  119  F.  Supp.  706  (D.C.N. Y.). 
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The  American  Mutual  v.  Mathews  case  (supra  p.  11 
Lir  Brief)  has  been  heretofore  discussed  and  the 
ourt  held  that  neither  contribution  or  indemnity 
;  recoverable  ''where  the  ship  owner  joined  in  the 
Tong  doing  in  supplying  a  defective  appliance  to 
le  employee's  stevedore." 

This  Opinion  was  quoted  with  approval  by  Judge 
>enman  in  the  States  S.  S.  Co.  v.  Rothschild  case 
05  F.  2d  253  where  he  said:  , 

''However,  the  opinion  of  the  Supreme  Court 
speaks  only  of  contribution  as  between  joint  tort 
feasors.  Here  we  do  not  have  joint  tort  feasors, 
but  rather  one  party  who  is  alleged  to  be  solely 
at  fault  and  another  party  who  is  alleged  to  be 
liable  without  fault  as  a  result  of  the  others 
acts.  In  American  Mut.  Liability  Ins.  Co.  v. 
Matheivs,  182  F.  2d  332,  at  page  234,  the  ship 
owner  joined  in  the  wrong  doing  in  supplying 
a  defective  appliance  to  the  employee's  stevedore. 
The  holding  is  that  an  owner  so  acting  cannot 
recover.  The  Court's  reasoning  clearly  warrants 
the  inference  that  if  the  ship  owner  had  been 
free  of  wrong  doing,  the  quasi  contractual  obli- 
gation not  to  cause  liability  in  the  ship  owner 
would  exist. 

Furthermore,  the  Halcyon  and  the  instant  case 
are  distinguishable  upon  their  facts.  Halcyon 
was  an  attempt  by  a  ship  owner  to  bring  a  ship 
repair  company  in  as  a  third  party  defendant 
in  an  action  by  an  employee  of  the  latter  against 
the  former  on  the  ground  that  the  ship  repair 
company's  negligence  had  contributed  to  the  in- 
juries of  its  employee.  Here,  the  libellant  (ap- 
pellant)   alleged  that  it  was  not  at  fault,  that 
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it  was  liable  only  because  of  its  non  delegable 
duty  to  furnish  a  stevedore  a  seaworthy  ship  and 
a  safe  place  within  which  to  work  under  the 
doctrine  of  Seas  Shipping  Co.  v.  Sieracki,  328 
U.S.  85,  a  species  of  absolute  liability  regardless 
of  fault." 

The  Court  then  goes  on  to  liken  the  absolute  duty 
of  a  ship  owner  to  provide  safe  places  for  longshore- 
men to  work  as  to  the  absolute  duty  of  a  land  owner 
to  keep  his  premises  in  a  safe  condition,  and  cites 
the  case  of  Gray  v.  Boston  Gas  Light  Co.,  114  Mass. 
149  wherein  it  was  held  that  where  the  city  grants 
permission  to  a  third  person  to  excavate  the  streets, 
that  the  city  would  be  liable  for  its  failure  to  inspect 
the  streets  but  might  recover  over  from  a  third  per- 
son if  it  was  not  itself  actively  negligent  in  creating 
the  unsafe  condition. 

Again  the  Court  states  in  its  opinion  in  part  as 
follows : 

''Here  it  was  clearly  foreseeable  that  if  the  steve- 
dore company  made  the  ship  unseaworthy,  caus- 
ing injury  to  a  stevedore  employee,  the  owner 
would  be  liable  to  the  employee  for  the  full 
amount  of  his  injury  under  the  case  of  Sens 
Shipping  Co.  v.  Sieracki,  328  U.S.  85." 

Again  the  Court  in  quoting  from  the  Restatement 
of  Restitution  says: 

"The  Restatement  of  Restitution  §76  states  the 
general  rule  thusly:  'a  person  who,  in  whole  or 
in  part,  has  discharged  a  duty  which  is  owed 
by  him  which  as  between  himself  and  another 
should   have   been   discharged   by   the   other,   is 
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entitled  to  indemnity  from  the  other,  unless  the 
payor  is  barred  by  the  tvrongful  nature  of  his 
conduct.' ' 

It  is,  therefore,  obvious  that  in  the  Rothschild  case 
lat  the  facts  which  are  not  set  forth  in  the  opinion, 
lust  have  revealed  the  lack  of  fault  on  the  part  of 
le  ship  owner  and  likewise,  a  lack  of  joining  in  the 
rongful  supplying  of  a  defective  appliance,  and 
irther  that  the  ship  owner  was  not  a  party  in  the 
3tive  tort  which  was  committed.  Again  it  is  clear 
"om  the  opinion  in  the  Rothschild  case  that  the  Court 
as  considering-  a  factual  situation  wherein  the  steve- 
ore  company  made  the  ship  wnseaworthy. 

Union  Sulphur  and  Oil  Corporation  v.  Jones  d 
on,  195  F.  2d  93  (C.A.  9,  1952)  clearly  supports  the 
tidings  and  conclusions  of  the  trial  court. 

Because  of  the  lack  of  any  understandable  state- 
lent  of  facts  in  the  opinion,  it  is  necessary  to  look 
>  the  Apostles  on  Appeal  to  find  the  facts  so  that 
le  decision  may  be  properly  evaluated.  The  findings 
I  fact  reveal  the  following.  The  libellant  was  an 
nployee  of  the  stevedoring  company,  Jones  &  Son. 
he  ship  of  the  claimant  was  being  unloaded  under 

stevedoring  contract  with  Jones.  The  libellant  was 
Bscending  a  steel  ladder  permanently  fastened  to  the 
Pter  portion  of  number  three  hatch  when  one  of  the 
ings  of  the  ladder,  unseaworthy  at  the  time  of  the  , 

3cident,  gave  way  and  precipiated  the  libellant  into 
le  hold  causing  severe  injuries.  We  quote  from  a 
ortion  of  the  findings  of  fact  of  the  trial  judge 
hich  include  the  following: 
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"The  Court  finds  that  the  weld  by  which  the 
steel  run  was  welded  to  the  vertical  uprights 
of  the  ladder  was  defective.  However,  prior  to 
the  day  of  the  accident  the  weld,  although  de- 
fective, had  supported  many  men  who  had  used 
the  ladder  for  climbing  in  and  out  of  the  hold, 
and  the  Court  finds  that  at  the  time  the  vessel 
was  turned  over  to  the  stevedore  company  for 
the  purpose  of  discharging  the  cargo  the  weld 
was  sufficiently  strong  to  support  men  heavier 
than  libelant  climbing  up  and  down  and  using 
the  ladder,  and  that  the  ladder  could  have  been 
used  by  men  climbing  up  and  down  it,  and  the 
accident  Avould  not  have  occurred  except  for  a 
further  weakening  of  the  ladder  caused  by  the 
impleaded  respondent  as  hereinafter  set  forth. 
The  court  finds  that  prior  to  the  accident  the 
impleaded  respondent  stevedore  company,  in  con- 
nection with  the  discharging  of  the  sulphur,  had 
used  a  clam-shell  bucket  and  had  also  used  a 
drag  to  drag  the  sulphur  from  the  wings  and 
trunks  of  the  hatch  into  the  square  of  the  hatch 
and  had  used  wire  cables  known  as  drag  lines 
for  the  purpose  of  pulling  the  drag  into  the 
square  of  the  hatch,  and  had  also  used  drag  lines 
and  blocks  for  the  purpose  of  obtaining  favor- 
able leads  to  the  drag.  The  Court  finds  that  the 
impleaded  respondent  stevedore  company  had, 
prior  to  the  accident,  used  the  ladder  for  obtain- 
ing leads  to  its  drag  lines.  This  placed  heavy 
and  excessive  strains  upon  the  ladder  at  and 
near  the  point  where  the  rung  gave  way  and 
also  caused  it  to  shake  and  vibrate  excessively 
and  caused  the  ladder  to  be  further  weakened 
and  loosened  at  said  point.  The  ladder,  which 
was  part  of  the  permanent  structure  of  the  ves- 
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sel,  was  not  designed  or  intended  to  be  subjected 
the  heavy  and  excessive  strains  which  were  placed 
upon  it  by  impleaded  respondent  stevedore  com- 
pany. It  was  not  good  stevedoring  practice  for 
the  stevedore  company  to  use  the  ladder  for  this 
purpose  and  to  subject  it  to  heavy  and  excessive 
strain  and  vibration  by  means  of  its  drag  lines. 

The  court  finds  that  the  accident  and  libelant's 
injuries  were  proximately  caused  by  the  defec- 
tive weld  by  which  the  rung  was  welded  to  the  up- 
rights of  the  ladder,  combined  with  the  further 
weakening  and  loosening  of  the  rung  resulting 
from  the  stevedore  company's  improper  use  of  the 
ladder.  The  court  finds  that  the  vessel  was  un- 
seaworthy  in  that  the  weld  of  the  rimg  to  the 
uprights  of  the  ladder  was  defective,  but  that  this 
imseaworthiness  would  not  itself  have  caused  the 
accident  except  for  the  joint  and  concurring  negli- 
gence of  the  impleaded  respondent  stevedore  com- 
pany in  causing  the  rung  to  be  further  weakened 
and  loosened. 

The  court  finds  that  libelant's  injuries  were  proxi- 
mately caused  by  the  joint  and  concurring  negli- 
gence of  the  vessel  Herman  Frasch  and  of  the 
impleaded  respondent,  W.  J.  Jones  &  Son,  Inc." 
(Findings,  Paragraphs  IV,  V,  VI,  and  VII.) 

There  are  no  findings  with  reference  to  negligence 
L  the  part  of  the  claimant  excepting  as  hereinabove 
t  forth. 

The  conclusions  of  law  deduced  by  the  trial  judge 

e  as  follows : 
*'l.     The  respondent  vessel  Herman  Frasch  was 
liable  to  libelant  for  the  full  amount  of  his  dam- 
ages. 
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2.  The  amount  i)aid  by  claimant  and  petitioner 
Union  Sulphur  and  Oil  Corporation  to  libelant 
in  full  settlement  of  libelant's  claim  was  not  in 
excess  of  a  reasonable  amount  for  the  libelant's 
damages. 

3.  Libelant's  injuries  proximately  resulted  from 
the  joint  and  concurring  negligence  of  the  ship 
(and  its  owners,  claimant  and  petitioner)  and  the 
impleaded  respondent,  W.  J.  Jones  &  Son,  Inc. 

4.  Although  libelant's  injuries  were  proximately 
caused  by  the  joint  and  concurring  negligence  of 
the  ship  and  the  impleaded  respondent,  claimant 
and  petitioner's  demand  for  indemnity  or  con- 
bution  over  and  against  the  impleaded  respondent 
should  be  denied  upon  authority  of  American 
Mut.  Liability  Ins.  Co.  v.  Mathews,  182  F.  2d  332, 
2  Cir.  and  in  conformity  with  Johnson  v.  U.  S.  79 
F.  Supp.  448  (1948). 

5.  The  claims  of  the  libelant  have  already  been 
fully  discharged  and  satisfied  by  claimant  and 
petitioner  through  payment  of  $6110.00  in  com- 
promise settlement.  The  impleaded  respondent 
W.  J.  Jones  &  Sons,  Inc.,  is  entitled  to  a  decree 
dismissing  the  claim  of  claimant  and  petitioner 
for  contribution  or  indemnity,  and  the  implead- 
ing petition  should  be  dismissed  with  prejudice 
and  without  costs  to  any  of  the  parties." 

The  apostles  on  appeal  do  not  contain  the  evidence 
which  was  introduced  in  the  trial  Court.  They  contain 
a  pre-trial  order,  the  findings  of  fact,  conclusions  of 
law  and  the  decree.  Therefore,  the  United  States 
Court  of  Appeals  did  not  have  the  testimony  of  the 
witnesses  before  it  on  the  appeal.  Its  reference  to 
the  "facts  proven"  must  refer  to  the  findings  of  fact 
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rid  the  admissions  contained  in  the  pre-trial  order. 

7ith.  this  in  mind,  what  the  Court  said  is  quite  impor- 

mt: 

'*We  agree  with  the  District  Court  that  upon  the 
facts  proven  the  court  properly  found  that  the 
negligence  of  Union  Sulphur  and  Jones,  Inc., 
jointly  caused  the  injury  to  Marshall.  Hence,  our 
decision  in  the  Rothschild  case  is  not  appli- 
cable." 

It,  therefore,  appears  quite  obvious  from  the  find- 
igs  of  fact  that  the  injuries  to  the  injured  stevedore 
ere  proximately  caused  by  the  defective  weld  with 
hich  the  rung  was  welded  to  the  uprights  of  the 
idder,  combined  with  the  further  weakening  and 
losening  of  the  rung  resulting  from  the  stevedore 
)mpany's  improper  use  of  the  ladder  and  further 
lat  the  vessel  was  unseaworthy  in  that  the  weld  of 
le  rung  to  the  uprights  of  the  ladder  was  defective, 
lit  that  this  unseaworthiness  would  not  of  itself 
ave  caused  the  accident  except  for  the  joint  and 
mcurring  negligence  of  the  stevedore  company  in 
lusing  the  rung  to  be  further  weakened  and  loosened, 
his  appears  to  be  the  most  important  finding  in  the 
3Cord.  Therefore,  it  is  obvious  that  the  owner  in  the 
^nion  Sulphur  case  did  nothing  whatever  with  refer- 
ace  to  the  ladder  from  the  time  the  work  started 
ntil  the  time  of  the  accident.  Therefore,  it  might  be 
lid  that  its  attitude  throughout  was  passive.  It  did, 
owever,  furnish  a  vessel  for  the  doing  of  the  work 
^hich  was  equipped  with  a  defectively  welded  rung 
f  a  ladder.  There  was  not  even  anything  in  the 
Bcord  (unlike  the  case  at  bar)  which  suggests  that  the 
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ship  owner  had  any  actual  knowledge  of  the  defective 
weld  at  any  time  before  the  accident  happened.  If 
there  is  a  finding  of  negligence  on  the  part  of  the  ship 
owner  contained  in  the  findings  of  fact  it  can  be  based 
only  upon  the  ground  that  the  ship  owner  by  the  ex- 
ercise of  ordinary  care  could  have  ascertained  that 
the  weld  was  defective,  or  that  the  act  of  furnishing 
a  ladder  with  a  defective  weld  was  active  negligence. 
The  latter  would  seem  to  be  the  construction  placed 
upon  the  findings  of  fact  by  the  Ninth  Circuit  because 
it  specifically  refers  to  the  case  of  American  Mut. 
Liability  Ins.  Co.  v.  Mathews,  2  Cir.,  182  F.  2d  332, 
upon  which  the  trial  judge  relied  and  which  in  effect 
is  cited  with  approval  by  our  Circuit  Court  of  Ap- 
peals. 

Was   One  Wrong  Completed  and  a  New   Supervening  Cause 
Added? 

The  rule  of  ''intervening  force"  discussed  by  ap- 
pellant in  its  brief  (pp.  32-35)  is  not  applicable  to 
the  facts  of  the  instant  case.  While  it  is  true  as  stated 
in  the  Restatement  of  Torts,  Sec.  441  (Appellant's 
Brief  p.  32)  an  intervening  force  may  turn  a  harmless 
situation  into  an  injurious  force.  Nevertheless,  such 
intervening  force  may,  or  may  not,  be  a  superseding 
cause  and  the  absence  of  locking  devices  was  not  a 
''harmless  situation".  If  it  is  a  "contributory  factor" 
in  producing  harm  then  both  parties  are  concurrently 
liable.  The  rule  is  well  expressed  in  Restatement  of 
Torts  Sec.  441(d)  as  follows: 

"The  active  operation  of  an  intervening  force 
may,  or  may  not,  be  a  superseding  cause  which 
relieves   the   actor   from   liability   for   another's 
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harm  occurring  thereafter.  Whether  it  has  this 
effect  is  determined  by  the  rules  stated  in  §  442- 
453.  A  force  due  to  an  act  of  a  third  person  which 
is  wrongful  towards  the  other  who  is  harmed  may 
be  a  contributory  factor  in  producing  the  harm. 
If  so,  both  the  actor  and  the  third  person  are 
concurrently  liable.  This  is  so,  although  the 
actor's  conduct  has  ceased  to  operate  actively  and 
has  merely  created  a  condition  which  is  made 
harmful  by  the  operations  of  the  intervening  force 
set  in  motion  by  a  third  person's  negligent  or 
otherwise  wrongful  conduct.  However,  while 
there  is  concurrent  liability,  the  two  forces  are  not 
concurrent  causes  as  that  term  is  customarily 
used.  To  be  a  concurrent  cause,  the  effects  of 
the  negligent  conduct  of  both  the  actor  and  the 
third  person  must  be  in  active  and  substantially 
simultaneous  operation.    (Sec.  §439)." 

Sec.  439  (  Restatement  Torts)  states  the  rule  as 
follows : 

''If  the  effects  of  the  actor's  negligent  conduct 
actively  and  continuously  operate  to  bring  about 
harm  to  another,  the  fact  that  the  active  and  sub- 
stantially simultaneous  operations  on  the  effects 
of  a  third  person  innocent,  tortious  or  criminal 
act  is  also  a  substantial  factor  in  bringing  about 
the  harm  does  not  protect  the  actor  for  liability. 

Comment : 

(a)  Although  in  the  great  majority  of  cases  to 
which  the  rule  stated  in  this  Section  is  applicable, 
the  effects  of  the  conduct  of  both  the  actor  and  the 
third  person  are  in  simultaneous  active  opera- 
tions, it  is  not  necessary  that  their  operation  be 
absolutely  simultaneous.  It  is  enough  that  the 
two  are  in  substantially  simultaneous  operations, 
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as  when  the  effect  of  the  conduct  of  one  or  the 
other  has  ceased  its  active  operation  immediately 
before  the  other's  conduct  takes  active  effect  in 
harm  to  another." 

Section  452  {Restatement  of  Torts)  Third  Person's 
Failure  to  Prevent  Harm,  states  the  rule  as  follows: 
'*  Failure  of  a  third  person  to  perform  a  duty 
owing  to  another  to  protect  him  from  harm 
threatened  by  the  actor's  negligent  conduct  is  not 
a  superseding  cause  of  the  others  harm." 

The  Restatement  of  Torts  on  the  question  of  causa- 
tion contains  32  sections  and  consumes  sixty-nine 
pages.  One  may  not  pick  out  an  isolated  statement 
to  prove  a  rule. 

Section  442  of  the  Restatement  lays  down  six  ''im- 
portant" considerations  or  tests  to  be  applied  in  de- 
termining whether  an  intervening  force  is  a  super- 
seding cause  all  of  which  means  that  the  findings  of 
the  trial  Court  that  there  was  joint  and  concurrent 
negligence  is  amply  sustained  under  the  rules  of  the 
Restatement  under  the  facts  of  the  case  at  bar. 

The  California  Court  in  Werkman  v.  Howard  Zink 
Corp.,  et  at.,  218  Pac.  2d  43,  97  C.A.  2d  418  held  the 
owner  of  a  building  who  had  negligently  constructed 
an  overhead  garage  door  so  that  it  would  extend  onto 
an  alley-way  while  closing  to  be  a  concurring  cause 
with  that  of  the  tenant  who  closed  the  door  when  a 
pedestrian  was  walking  by  causing  injuries.  Both 
owner  and  tenant  were  held  liable. 

The  Michigan  Court  in  Brackins  v.  Olympia,  316 
Mich.  275,  KW.  2d  197  held  the  owner  of  a  skating 
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nk  jointly  and  concurrently  liable  where  the  injured 
irty  was  ^'clipped"  by  another  person,  where  the 
:ating  rink  was  uneven. 

In  Slattery  v.  Marra,  186  F.  2d  134  (2  CCA.) 
idge  Hand  stated  the  rule  as  follows  (p.  136) : 
^'Obviously,  the  jury  was  justified  in  finding  that 
a  reasonable  person  who  thought  about  it  at  all, 
would  realize  that  a  gang  of  stevedores  who  had 
to  open  such  a  door  and  found  it  fastened  as  it 
was,  might  well  take  the  chance  of  using  it  as  it 
was.  The  intervening  wrong  of  a  third  person 
is  no  longer  considered  a  ^breaking  the  casual 
chain',  or  making  the  first  wrong  a  'remote',  and 
not  a  'proximate'  cause,  for  all  those  preceding 
events,  without  which  any  later  event  would  not 
happen  are  'causes'  ".  (Citing  section  449  of  the 
Restatement.)   (Added  emphasis  ours.) 

A  complete  discussion  of  the  rules  of  causation, 
•oximate  cause  and  intervening  cause  is  found  in  the 
,se  of  Mosley  v.  Arden  Farms  Co.,  26  C  2d  213,  157 
.  2d  372,  where  the  Supreme  Court  of  California 
views  the  authorities  on  this  subject  and  the  Re- 
atement  and  concludes  in  accord  with  our  position 
.  the  matter  that  an  intervening  agency  does  not 
'eak  the  chain  of  causation  where  that  which  oc- 
irred  was  reasonably  foreseeable  and  should  have 
sen  anticipated. 


D.    THE  CONCLUSIONS  OF  LAW  1,  2  AND  5. 
)eciflcation  of  Errors  Nos.  11,  12,  13,  14  and  15. 

The  Specification  of  Errors  concern  the  conclusions 
-.  the  trial  Court  that  both  parties  were  jointly  and 
•ncurrently  negligent  and  that  (Conclusion  of  Law 
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No.  4)  the  concurring  negligence  of  the  ship  owner 
went  well  beyond  a  mere  passive  act  of  negligence 
based  on  its  non  delegable  duty  to  furnish  a  sea- 
worthy ship  and  a  safe  place  to  work. 

It  is  appellant's  contention  that  the  (A)  evidence 
does  not  support  the  conclusion  and  (B)  that  the 
Conclusion  of  Law  No.  4  is  in  conflict  with  Findings 
of  Fact  No.  12. 

Without  again  discussing  the  testimony  of  the  wit- 
nesses Bleile  (Tr.  289)  it  should  be  sufficient  to  point 
out  that  his  testimony  concerning  his  conversation 
with  Chief  Officer  Hogan  of  the  ship  concerning  the 
absence  of  locking  devices  on  the  strongbacks  is  un- 
contradicted. No  one  from  the  vessel  President  Polk, 
or  any  officer,  (including  Mr.  Hogan)  appeared  to 
testify  to  the  contrary  or  to  refute  the  inescapable 
fact  that  the  ship  had  knowledge  of  the  absence  of 
the  strongback  locks  prior  to  the  accident. 

Finding  of  Fact  No.  12  that  plaintiff's  negligence 
*'was  passive"  (Tr.  34)  is  merely  a  descriptive  phrase 
which  is  in  no  way  contrary  or  inconsistent  with  the 
other  Findings  of  Fact  and  Conclusions  of  Law.  The 
trial  Court  made  eighteen  Findings  of  Fact  and 
Eight  Conclusions  of  Law  and  they  must  be  con- 
strued as  a  whole. 

We  do  not  believe  that  there  is  any  inconsistency 
as  the  ultimate  finding  of  the  trial  Court  (Conclusion 
of  Law  No.  4)  is  controlling  and  conclusive  on  the 
question,  even  if  it  be  argued  that  there  was  an  in- 
consistency and  we  again  state  that  there  is  no  in- 
consistency. 
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'No  cases  are  cited  by  appellant  in  support  of  their 
•ntention  and  we  submit  that  the  cases  on  this  point 
'e  clearly  opposed  to  their  position.  The  rule  is 
bU  stated  by  this  court. 

In  Winnett  v.  Helvering  68  F.  (2d)  614  (CCA.  9) 

.  follows  (p.  615)  : 

''We  think  the  rule  stated  in  24  Cal.  Jur.  972 
§  205,  is  a  correct  statement  of  the  general  rule 
applicable  as  well  in  federal  courts :  §  205.  In- 
consistency Between  Findings  of  Ultimate  Facts 
and  Probative  Facts. — as  a  general  rule  findings 
of  ultimate  facts  may  not  be  impeached,  con- 
trolled, limited  or  modified  by  findings  of  pro- 
bative facts,  but  will  control  in  case  of  any  con- 
flict between  them.  Findings  of  probative  facts 
invalidate  a  finding  of  an  ultimate  fact  only  when 
the  latter  is  based  on  the  former  and  is  entirely 
overcome  thereby  and  when  the  findings  of  pro- 
bative facts  dispose  of  all  the  facts  involved  in 
the  pleadings." 

'^ Ultimate  Facts"  are  defined  in  the  California 
,se  of  New  v.  Mutual  Benefit  Health  etc.  Assn.  24 
il.  App.  (2d)  681  76  Pac.  (2d)  131  as  follows: 
''  'Ultimate  Facts'  are  the  logical  conclusions, 
deduced  from  certain  primary  facts,  evidentiary 
in  character,  and  'conclusions  of  law'  are  those 
presumptions  or  legal  deductions  which,  the  facts 
being  given  are  drawn  without  further  evidence." 

In  Comm.  of  Int.  Rev.  v.  Sharp  91  F.   (2d)  804 

::).CA.  3)  the  Court  said: 

"  'Evidentiary  facts'  must  be  found  from  testi- 
mony and  other  evidence,  while  'ultimate  facts' 
are  reasoned  conclusions  drawn  from  evidentiary 
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facts  found,  hut  are  likewise  fact  findings.  (Em- 
phasis ours) 

As  to  the  effect  of  the  findings  made  by  the  trial 
Court,  the  Appellate  Courts  have  held  as  follows: 

In  Rutan  v.  Johnson  <&  Johnson  231  F.  369  (CCA. 
3)  it  was  held  that: 

''What  matters  are  now  subject  to  review  by  this 
court?  Certainly  we  can  reverse  no  finding  of 
fact  by  the  trial  court,  if  the  finding  was  sup- 
ported by  submissible  evidence.  It  is  not  within 
our  province  to  weight  the  evidence,  his  findings 
are  like  the  verdict  of  a  jury  upon  disputed  facts, 
and  are  similarly  conclusive  in  a  court  of  appeal.'^ 

In  accord: 

Luckendach  S.  S.  Co,  v.  Campbell,  8  F.  2d  223 

(CCA.  9)  ; 
The  Hermosa,  57  Fed.  (2d)  20  (CCA.  9). 


VI. 

CONCLUSION. 

1.  The  evidence  supports  the  Findings  of  Fact  and 
Conclusions  of  Law  made  by  the  trial  Court  that 
there  was  joint  and  concurrent  negligence  on  the  part 
of  both  parties  herein,  and  that  such  negligence  on 
the  part  of  Appellant,  American  President  Lines, 
went  well  beyond  a  mere  passive  act  of  negligence 
based  on  its  non  delegable  duty  to  furnish  a  sea- 
worthy ship  and  safe  place  to  work. 

2.  That  the  findings  and  conclusions  of  the  trial 
Court  are  based  on  substantial  evidence  arid  appel- 
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nt  has  not  shown  any  error  or  abuse  of  discretion 
arranting  contrary  findings  by  this  Honorable  Court. 

3.  That  indemnity  should  not  be  awarded  to  either 
'  the  two  parties  who  jointly  and  concurrently  joined 
L  the  sequence  of  events  leading  to  the  injury  of 
r.  Williams,  where  the  contract  between  the  parties 
•ntained  no  indemnity  agreement. 

4.  That  the  Findings  and  Conclusions  of  Law 
'6  supported  by  the  decisions  of  the  various  federal 
id  state  Courts  who  have  passed  on  the  question  of 
int  and  concurrent  negligence,  when  such  concur- 
nt  negligence  was  more  than  a  mere  liability  with- 
it  fault  or  negligence. 

For  the  foregoing  reasons  it  is  respectfully  sub- 
itted  that  the  Judgement  of  the  District  Court 
Lould  be  affirmed. 

Dated,  San  Francisco,  California, 
March  26, 1956. 

Respectfully  submitted, 
Boyd  &  Taylor, 
M.  K.  Taylor, 
Frederic  G.  Nave, 

Attorneys  for  Appellee. 
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STATEMENT  OF  FACTS 

The  evidence  and  testimony  produced  at  the  trial  by  each 
side,  as  to  the  facts  of  the  accident  was  not  substantially 
3ontroverted.  Appellee  apparently  has  no  real  quarrel  with 
appellant's  statement  of  facts.  Appellee  merely  sets  forth 
a  condensed  version  of  the  evidence  eliminating  the  facts 
bearing  upon  its  own  negligence  and  adding  certain  infer- 
ences and  conclusions  which  have  no  place  in  the  statement 
of  facts. 
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I. 

INDEMNITY  ALLOWED  FOR  BREACH  OF  STEVEDORE'S  CON- 
TRACTUAL   OBLIGATION    TO    PERFORM    WORK    SAFELY 

Appellant's  Specification  of  Error  No.  1 

THE  RYAN  CASE 

{Ryan  Stevedoring  Co.  v.  Pan-Atlantic  SS.  Corp.,  

U.S 100  L.ed  (Advance)  page  146) 

Appellee's  reply  brief  concedes  as  it  must  that  under  the 
Ryan  case  a  breach  of  contract  to  perform  work  safely 
requires  indenmity.  We  have  such  a  contract  in  the  present 
case  where  the  duty  to  perform  work  properly  and  to 
remove  hatches  and  beams  was  expressly  assumed. 

Appellee  contends,  however,  the  Ryan  case  does  not  apply 
because  its  facts  are  different.  Appellee  purports  to  dis- 
tinguish the  Ryan  case  on  several  grounds,  none  of  which 
bear  up  under  analysis: 

The  fact  that  the  Ryan  case  involves  cargo  and  the  pres- 
ent case  an  item  of  ship's  equipment  is  of  no  moment.  It  is 
the  breach  of  the  stevedore's  contractual  duty  which  is  the 
crucial  issue.  For  appellee  to  continue,  knowingly,  with  its 
work  in  the  face  of  a  known  unsafe  condition  was  clearly  a 
violation  of  its  duty  to  perform  work  safely  and  efficiently. 
This  is  equivalent  to  stevedore's  breach  of  duty  in  the  Ryan 
case  to  load  and  unload  the  vessel  properly  and  safely. 

Nor  can  the  Ryan  case  be  distinguished  on  the  grounds 
that  it  was  a  case  involving  "mere  unseaworthiness".  A 
careful  reading  of  that  case  fails  to  unearth  any  indication 
that  the  court  considered  whether  the  Pan-Atlantic  vessel 
was  unseaworthy  or  there  was  negligence.  The  longshore- 
man's suit  against  the  shipowner  was  tried  (and  won)  on 
the  theory  that  either  the  vessel  was  unseaworthy  or  that 
shipowner  was  negligent  in  failing  to  furnish  a  safe  place 
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to  work.  In  the  action  over  for  indemnity,  the  Supreme 
Court  did  not  identify  the  nature  of  the  shipowner's  liability 
to  the  longshoreman.  It  was  not  compelled  to  do  so  in  view 
of  the  contractual  breach  by  the  stevedore. 

Lastly,  appellee  contends  that  our  interpretation  of  Ryan 
imposes  indenmity  irrespective  of  the  participation  by  the 
shipowner.  This  is  not  true.  If  Ryan  means  what  it  says — 
and  we  believe  it  does — the  test  is  whether  there  has  been  a 
breach  of  the  stevedore  contract.  Indenmity  does  not  follow 
every  accident,  but  depends  upon  whether  there  is  a  breach 
of  the  stevedore's  obligation  to  perform  its  work  properly, 
efficiently  and  safely. 

It  is  not  correct  to  assert,  as  does  appellee  (Reply  Br.  p. 
11),  that  American  Mutual  Liability  Ins.  Co.  v.  Matthews, 
182  F.(2)  322  (2nd  Cir.  1950)  supplements  or  alters  the  rule 
enunciated  in  Ryan.  The  American  Mutual  case  deals  with 
the  right  of  contribution,  not  indemnity.  In  its  opinion,  it  is 
true  the  court  remarked  that  there  was  no  implied  promise 
to  detect  a  defect  in  equipment  supplied  by  the  vessel.  Here 
however  the  stevedore  discovered  the  dangerous  condition, 
yet  ignored  the  dangers  created  thereby.  We  do  not  deal 
here  with  a  stevedore  who  had  no  implied  obligation  to 
inspect  as  in  American  Mutual,  but  with  an  express  war- 
ranty of  the  stevedore  to  perform  its  work  properly  and 
efficiently,  and  to  remove  beams. 

If  appellee's  contention  (Reply  Br.  p.  12)  is  that  the 
Matthews  case  requires  an  express  covenant  of  indemnity 
to  protect  the  shipowner  from  its  own  negligence,  it  is  clear 
that  the  Ryan  case  has  changed  that  requirement.  We 
believe  that  the  shift  in  emphasis  by  the  Ryan  case  to  the 
terms  of  the  stevedore  contract  and  the  breach  thereof  by 
the  stevedore  is  a  substantial  change  from  the  cases  which 
preceded  it.  The  Supreme  Court  language  quoted  in  our 
opening  brief  so  indicates. 
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II. 

INDEMNITY  ALSO  ALLOWED  WHERE  VESSEL  UNSEAWORTHY 
AND  STEVEDORE  SOLELY  NEGLIGENT 

Specification  of  Error  No.  2 

Even  if  we  disregard  the  Ryan  type  of  contractual  indem- 
nity, and  look  only  to  the  alleged  tortious  fault  of  each 
party,  we  find  here  a  clear  case  for  indemnity. 

Based  upon  the  discovery  of  the  missing  latch  made  by 
the  longshoremen  before  the  accident,  we  have  stipulated 
the  ship  was  unseaworthy  (TR.  168,  256,  257).  But  this  was 
not  a  stipulation  that  the  plaintiff  knew  of  the  missing  latch 
(TR.  103),  nor  can  it  be  inferred  therefrom  that  appellant 
was  negligent.  There  was  no  evidence  to  support  a  finding 
that  appellant  was  negligent. 

There  are  no  less  than  five  references  in  appellee's  reply 
brief  (pp.  2,  10,  12,  13  and  34)  to  the  assertion  that  the 
shipowner  "knowingly  supplied"  the  defective  hatch-beam. 
There  is  not  one  bit  of  testimony  to  support  this  assertion, 
and  it  is  on  this  ground  alone  that  appellee  attributes  negli- 
gence to  the  vessel.  The  transcript  reference  cited  by  appel- 
lee for  this  erroneous  conclusion  is  p.  289.  The  Chief 
Officer's  words,  as  testified  to  by  appellee's  walking  boss 
were : 

"Will  you  keep  your  eyes  open !  I  believe  I  have  strong- 
backs  which  have  no  locks." 

It  is  from  these  words  that  appellee  seeeks  to  show  the 
vessel's  knowledge  of  the  defect  in  the  particular  beam  in 
question.  Appellee  has  shown,  and  can  show,  no  other 
relevant  transcript  reference.  But  these  words  cannot  be 
interpreted  to  mean  more  than  they  say.  This  is  no  acknowl- 
edgment that  No.  2  strongback  in  the  No.  1  lower  'tween 
deck  lacked  a  locking  device.  Nothing  is  stated  more  than  a 
belief  that  some  beams  aboard  might  have  no  locks.  Appel- 
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lee  recognizes  this  in  its  Statement  of  Facts  (Reply  Brief 

p.  2)  as  follows: 

"It  is  undisputed  that  the  mate  of  the  vessel  did  not 
specifically  call  attention  to  or  point  out  any  particular 
beams  which  lacked  locking  or  safety  devices." 

Specification  of  Error  No.  3 

Ajjpellee  asserts  that  our  specification  of  error  No.  3 
directed  to  Finding  of  Fact  No.  8,  "is  fully  answered  by  the 
uncontradicted  testimony  of  Mr.  Pacquette"  discussed  on 
p.  3  of  their  reply  brief.  We  note  that  appellee  avoids,  in 
this  discussion,  the  point  that  Pacquette  disapproved  of 
having  only  one  section  removed  (TR.  pp.  156-159),  and 
that  his  normal  practice  as  winch  driver  (contrary  to  his 
practice  on  the  day  of  the  accident)  was  to  leave  enough 
room  for  the  traveling  hook,  so  that  no  obstruction  would 
be  presented  to  it  (TR.  157,  158,  159).  Nor  has  appellee 
chosen  to  discuss  the  action  of  Pacquette  in  raising  the  hook 
before  it  was  steadied  by  Williams  (TR.  156,  54-5,  83). 
Based  on  the  foregoing.  Finding  of  Fact  No.  8  that  Pac- 
quette was  free  of  negligence  is  not  supported  by,  and  is 
contrary  to,  the  evidence. 

Specifications  of  Errors  No.  4  and  No.  5 

Appellee  assiduously  avoids,  throughout  the  brief,  a  dis- 
cussion of  the  negligence  of  its  employees.  We  don't  blame 
them.  The  nature  and  extent  of  their  negligent  and  reckless 
conduct  is  not  controverted.  The  undisputed  facts  are  these : 
Their  tortious  conduct  consisted  of  continuing  stevedoring 
operations  under  a  known  dangerous  condition,  after  they 
knew  the  specific  lock  was  missing  from  the  beam;  (TR. 
115-116,  117-121,  135)  in  placing  men  under  the  defective 
beam  when  they  knew  the  bridle  and  hook  would,  in  the 
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normal  course  of  its  movement,  strike  that  beam ;  in  failing 
to  stop  work  imtil  the  condition  could  be  corrected  or 
remedied  (TR.  178-179) ;  in  failing  to  utilize  some  ten  to 
fifteen  minutes  to  remove  the  defective  beam  as  required  by 
the  provisions  of  the  Maritime  Safety  Code,  and  by  the 
terms  of  the  stevedore  contract  under  which  the  work  was 
performed  (TR.  125, 126, 161,  Ex.  16,  Ex.  18). 

The  argument  directed  to  specifications  of  errors  4  and 
5  and  elsewhere  with  relation  to  the  stevedore's  negligence 
is  not  dependent  upon  a  breach  of  the  Maritime  Safety 
Code.  Appellant's  suggested  finding  of  fact  relating  to  the 
breach  of  the  Maritime  Safety  Code  would  have  more 
clearly  demonstrated  the  violation  by  appellee  of  the  stand- 
ards imposed  by  the  industry  for  "proper  and  efficient"  con- 
duct of  the  work  which  appellee  was  obliged  to  perform 
under  the  stevedore  contract. 

Specification  of  Error  No.  6 

It  is  our  position  that  the  court  erred  in  not  finding  that 
the  injuries  sustained  by  the  longshoreman  resulted  from 
appellant  shipowner's  breach  of  its  non-delegable  duty  to 
furnish  the  longshoreman  a  seaworthy  ship  and  from  ap- 
pellee stevedore's  sole  negligence.  Appellee  concedes,  as 
it  must,  that  where  the  sole  negligence  or  primary  cause 
of  the  accident  is  attributable  to  the  stevedore,  indemnity 
is  allowed  (Reply  Brief  p.  15).  Appellee  states  that  the 
feature  of  this  case  taking  it  out  of  this  accepted  rule  is 
the  fact  that  the  vessel  knowingly  supplied  defective  gear, 
but  there  is  no  evidence  to  support  the  argument  that  the 
defective  beam  Avas  knowingly  furnished  (see  p.  4  this 
brief).  Even  if  it  can  be  argued  that  the  vessel  knowingly 
furnished  a  hatch  beam  without  locking  devices,  appellee 
ignores  the  effect  of  Berti  v.  Compagnie,  etc.,  213  F.2d  397 
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(2d  Cir.  1954)  and  Crawford  v.  Pope  &  Talhot,  Inc.,  206 
F.2d  784  (3rd  Cir.  1953),  where  the  stevedore,  aware  of 
the  defective  nature  of  the  ship's  equipment  failed  to  take 
proper  precautions. 

In  the  Crawford  case  the  shipowner  supplied  a  defec- 
tive lighting  system.  The  evidence  showed  that  this  in- 
adequacy had  been  known  to  the  ship  for  forty-eight  hours 
before  the  accident  in  which  a  maritime  worker  fell  in  the 
dark.  The  court  based  liability  of  the  shipowner  to  the  em- 
ployee solely  on  the  ground  of  unseaworthiness.  In  the 
subsequent  action  for  indemnity  the  court  ruled  that,  with 
these  facts  before  it,  together  with  the  negligence  of  the 
employer,  the  shipowner  might  well  have  a  cause  of  action 
over  against  the  employer. 

III. 

ALTERNATIVELY  NEGLIGENCE  OF  SHIPOWNER  DOES  NOT  BAR 
INDEMNITY  WHERE  STEVEDORE'S  NEGLIGENCE  ACTIVE 
AND  PRIMARY. 

Specificeitions  of  Errors  Nos.  7,  8  and  9 

Negligence  of  appellant  was  not  proven  at  the  trial  but 
even  if  appellant  was  guilty  of  some  negligence,  it  was  of 
the  passive  or  secondary  sort — the  negligence  of  the  steve- 
dore was  the  active  primary  and  proximate  cause. 

Let  us  assume,  although  it  is  contrary  to  the  evidence, 
that  appellant  had  specific  knowledge  relating  to  the  #2 
hatch-beam — and  further  that  the  Chief  Officer  called  the 
stevedore's  attention  to  this  particular  defective  beam; 
that  instead  of  being  merely  unseaworthiness — it  is  a  case 
of  actual  negligence.  Even  if  these  facts  are  assumed  in- 
demnity is  not  foreclosed  for  such  negligence  of  the  ship- 
owner is  passive  and  in  view  of  the  undisputed  negligent 
and  reckless  conduct  of  the  stevedore  in  continuing  with 
knowledge  of  the  danger,  the  stevedore's  negligence  was 
the  active,  primary  and  proximate  cause. 


Appellant  does  not  really  meet  the  issues  raised  by  this 
argument,  except  by  reiteration  (sometimes  in  italics)  of 
the  lower  court's  conclusions  of  law  referring  to  joint  and 
concurring  negligence.  Reduced  to  its  bare  outlines  ap- 
pellee's argument  is  that  there  was  joint  and  current  negli- 
gence because  the  trial  court  says  there  was  joint  and  con- 
current negligence.  This  circular  argument  is  made  without 
any  supporting  references  to  the  transcript.  Such  support- 
ing references  cannot  be  furnished  because  there  is  no  evi- 
dence or  finding  of  fact  supporting  the  conclusions  of  joint 
and  concurrent  negligence. 

We  believe  appellant's  cases  and  Law  Review  article 
have  not  been  overcome  by  the  arguments  on  pages  18 
through  21  of  appellees'  reply  brief  and  that  our  authori- 
ties stand  up  under  analysis.  These  authorities  support 
a  claim  for  indemnity  in  cases  of  shipowner's  passive  negli- 
gence as  well  as  cases  of  unseaworthiness. 

IV. 
A.     PRINCIPLES  OF  CASES  RELIED  UPON  BY  TRIAL  COURT 
Specificarion  of  Error  No.  1 0 

Appellee  states  that  the  argument  in  our  opening  brief 
(Sec.  IV,  pp.  35-38)  is  difficult  to  follow.  The  point  we  made, 
or  tried  to  make  was  this:  there  are  numerous  cases  (dis- 
cussed in  our  opening  brief  pp.  27-35,  Sec.  Ill)  decided  be- 
fore the  Ryan  case  which  have  generally  recognized  in- 
demnity in  active-passive  tort  cases  when  a  contractual 
relationship  existed  between  the  tortfeasors.  Unlike  the 
Ryan  case,  which  specifically  refrained  from  discussion  of 
the  comparative  faults  of  the  indemnitee  and  indemnitor, 
these  earlier  cases  proceeded  on  the  theory  that  once  the 
contractual  relationship  was  established  the  fault  of  each 
should  be  considered  in  comparative  terms.  These  discus- 
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sions  generally  were  in  terms  of  passive  and  active  negli- 
;^ence  and  permitted  a  passive  tortfeasor  to  recover  in- 
iemnity  from  the  active  tortfeasor.  In  the  argument  on 
Specification  10  in  our  opening  brief,  we  tried  to  point  out 
;hat  Halcyon  Lines  v.  Haenn  Ship  Refitting  Corp.,  342  U.S. 
282  (1953)  did  not  alter  these  principles  because  Halcyon 
,vas  a  case  of  contribution  only;  that  American  Mutual 
lid  not  apply  because  it  was  a  contribution  case  with  no 
;ontractual  duty  violated  and  that  States  SS  Co.  v.  Roths- 
'Mld  Int.  Stev.  Co.,  205  F.2d  253  (9th  Cir.  1953)  did  not 
ipply  because  there  was  no  contract  whatsoever  between 
he  shipowner  and  stevedore. 

As  we  pointed  out  above  there  are  numerous  cases  many 
)f  which  were  decided  in  the  Third  Circuit  holding  that 
mce  the  contractual  relationship  between  the  shipowner 
md  stevedore  is  established  indemnity  hinges  upon  ship- 
)wner's  passive  and  stevedore's  active  negligence.  Other 
tases,  notably  United  States  v.  Rothschild  Int.  Stev.  Coni- 
lany,  183  F.2d  181  (9th  Cir.  1950),  decided  the  question 
)f  indemnity  in  terms  of  active  and  passive  negligence 
vithout  reference  to  a  contractual  relationship,  although 
5uch  a  contract  might  have  been  present.  States  SS  Co. 
').  Rothschild,  supra,  stands  for  the  proposition  that  in  the 
ibsence  of  contractual  relations  between  the  putative  in- 
iemnitor  and  indemnitee  something  more  than  active  or 
passive  negligence  must  be  shown,  e.g.  the  indemnitee  must 
36  liable  without  fault  as  the  result  of  the  sole  negligence 
3f  the  indemnitor.  In  other  words,  absent  the  contractual 
relation,  indemnity  is  allowed  only  where  the  ship  is  un- 
seaworthy,  and  the  stevedore  is  solely  negligent.  But  the 
States  case  expressly  distinguished  those  cases  where  (1) 
there  is  an  express  contractual  indemnity  provision  or  (2) 
a  contract  existed  between  the  shipowner  and  stevedore 
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from  which  indemnity  can  be  inferred.  Thus  the  States 
case  does  not  foreclose  recovery  in  indemnity  where  as 
here  there  is  a  contractual  relation  and  active  negligence 
of  the  stevedore  with  passive  negligence  of  the  shipowner. 
Viewed  in  this  light  the  States  case  together  with 
Slattery  v.  Marra  Bros.,  186  F.2d  134  (2nd  Cir.  1951)  and 
American  Mutual  v.  Matthews,  supra,  are  fully  in  line  with  i 
U.  S.  V.  Arrow  Stev.  Co.,  175  F.2d  329  (9th  Cir.  1949)  and 
U.  S.  V.  Rothschild,  supra. 

Appellee  has  set  forth  a  series  of  cases  which,  it  contends, 
supports  the  court  below.  We  believe  these  cases  are  dis- 
tinguishable as  follows  and,  in  some  instances  do  not  prop- 
erly set  forth  the  law  of  indemnity  as  it  is  presently  applied 
by  the  courts. 

Seas  Shipping  Co.  v.  Sieracki,  328  U.S.  85  (1946).  This 
case  stands  for  the  proposition  that  the  shipowner's  obliga- 
tion to  provide  a  seaworthy  vessel  extends  to  longshoremen, 
and  this  appears  to  be  the  only  purpose  for  which  it  was 
cited  by  the  court  below.  The  issue  of  indemnity  was  not 
there  involved. 

Johnson  v.  U.  S.,  79  F.  Supp  448  (D.C.  Ore.  1948).  This 
case  involves  simply  the  legal  proposition  that  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  bars  a 
shipowner's  suit  for  contribution  against  the  harbor 
worker's  employer.  This  case  merely  anticipated  the  Hal- 
cyon case  and  by  no  means  foreclosed  the  right  to  indemnity 
under  appropriate  circumstances  under  the  U.  S.  v.  Roths- 
child supra  and  Ryan  supra  cases,  which  came  subsequently. 
American  Mutual  v.  Matthews,  supra.  We  dealt  with  this 
case  at  some  length  in  our  opening  brief  (pp.  36-37).  We 
pointed  out  there  that  that  case  involved  contribution,  not 
indemnity.  The  court  properly  pointed  with  approval  to 
cases  in  which  indemnity  was  permitted  for  breach  of  a 
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3ontractual  duty  to  do  the  work  properly.  The  court  found 
no  breach  for  failure  to  discover  a  defect  in  the  rope.  Had 
ihe  stevedore  there  discovered  the  defect,  appreciated  the 
ianger  caused  thereby,  and  yet  used  the  rope,  causing  an 
iccident,  the  facts  of  that  case  would  have  been  comparable 
;o  the  factual  issues  before  this  court.  There  is  reason  to 
Delieve  that,  had  the  court  in  American  Mutual  had  before  it 
;he  question  of  indemnity,  and  the  contractual  obligation 
)f  the  stevedore  to  perform  its  work  properly,  the  decision 
vould  have  been  for  the  shipowner. 

Slattery  v.  Marra  Bros,  supra.  This  case  has  been  re- 
ferred to  more  than  once  in  support  of  the  trial  court's 
iecision,  but  it  is  distinguishable  because  there  was  no  con- 
Tact  of  any  sort  between  the  two  parties.  It  involved  a 
;uit  by  an  employee  against  Marra  for  personal  injuries 
•esulting  from  the  latter's  negligent  maintenance  of  a  door 
)n  a  pier  upon  which  the  employee  was  working.  A  door 
idjacent  to  the  work  area  in  which  longshoremen  were 
vorking  dropped  upon  the  employee.  Marra,  lessee  of  the 
)ier,  was  sued  by  the  longshoreman  employee;  Marra  in 
urn  filed  a  third  party  complaint  against  the  stevedore 
employer.  The  facts  of  the  case  disclosed  that  the  danger- 
)us  condition  of  the  door  was  not  readily  apparent  to  the 
ongshoremen  working  on  the  pier.  It  is  important  to  note 
hat  Marra  had  no  contractual  relationship  with  the  em- 
)loyer.  There  the  court  pointed  out  that  assuming  both 
ortfeasors  are  liable  to  the  injured  person,  the  difference 
n  the  gravity  of  the  faults  may  throw  the  entire  loss  upon 
)ne.  But  since  the  employer  was  not  liable  to  his  employee 
mder  the  New  Jersey  Compensation  Act,  no  such  indemnity 
!ould  be  found  absent  some  other  legal  transaction  between 
hem.  In  our  case,  the  necessary  legal  transaction  has  been 
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supplied — the  stevedore  contract  in  force  between  appellant 
and  appellee  (Ex.  16). 

Hawn  V.  Pope  &  Talbot,  Inc.,  198  F.2d  800  (3rd  Cir. 
1952).  It  is  important  to  note  that  in  this  case  the  court  had 
before  it  a  jury  verdict  finding  both  the  stevedore  and  ship- 
owner negligent.  The  jury  did  not  characterize  the  negli- 
gence of  either,  so  the  court  concluded  that  without  a  finding 
of  secondary  or  passive  negligence  on  the  part  of  the  ship- 
owner and  primary  negligence  on  the  part  of  the  stevedore, 
no  indemnity  could  be  allowed.  Factually  also  the  case  is 
dissimilar  to  the  case  here  at  issue,  for  the  court  there 
noted  that  the  stevedore  conducted  no  activity,  and  appeared 
to  have  no  part  in  the  condition  which  led  to  the  accident. 
It  is  important  also  that  in  the  Hawn  case  there  was  no 
contractual  relationship  between  the  employer  and  the  ship- 
owner. 

Shannon  v.  U.  S.,  119  F.  Supp.  706  (S.D.  N.Y.  1953). 
There  the  sole  determining  factor  is  a  comparison  of  fault 
between  shipowner  and  stevedore  without  any  reference  to 
stevedore's  contractual  relationship.  The  court  in  the  Shan- 
non case  merely  found  no  duty  on  the  part  of  the  stevedore 
to  inspect  the  cable  before  using  it.  Contrast  the  situation 
here,  where  the  defective  beam  was  discovered  by  the  steve- 
dore and  work  continued  contrary  to  all  safety  rules  and 
the  contract  in  the  face  of  the  known  dangerous  condition. 

Union  Sulphur  S  Oil  Co.  v.  Jones  d  Son,  195  F.2d  93 
(9th  Cir.  1952).  Appellee  devotes  no  less  than  five  pages  to 
extended  discussion  of  the  Union  Sulphur  case.  It  is  appar- 
ent from  the  facts  disclosed  (Reply  Brief  pp.  25-30)  that 
the  vessel  was  unseaworthy  by  virtue  of  a  defective  weld, 
not  apparent  to  the  stevedore  upon  visual  inspection.  In 
the  present  case,  the  defect  was  known  to  stevedore  appel- 
lee, commented  upon  and  ignored  by  appellee,  although  the 
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ianger  created  thereby  was  accurately  apprehended.  While 
t  was  not  "good  stevedoring  practice"  to  operate  the  clam 
shell  bucket  by  drag  lines  attached  to  the  ladder  in  the 
Jnion  Sulphur  case,  it  was  negligence  of  the  grossest  sort 
0  perform  stevedoring  operations  here  under  the  known 
lefective  beam.  It  is  noteworthy  that  the  court  in  Union 
sulphur  in  affirming  a  flat  finding  of  joint  and  concurrent 
legligence,  nevertheless  recognizes  that  if  there  had  been 
;ole,  active,  or  primary,  negligence  attributable  to  the  steve- 
lore,  indemnity  would  have  been  permitted.  Thus  recovery 
;hould  be  permitted  here  where  the  shipowners  negligence 
f  any,  was  only  passive  (Fdg.  No.  12  Tr.  34). 

It  is  our  position  that  in  order  to  find  liability  of  the 
-ppellee  here,  the  Court  need  not  go  beyond  a  finding  of 
)assive  negligence  on  the  part  of  appellant  and  primary  or 
Lctive  negligence  on  the  part  of  appellee.  This  rule  is  sup- 
)orted  in  Sec.  97  of  the  Restatement  of  Restitution  and  in 
he  other  cases  cited  in  Sec.  Ill  on  pages  30  and  31  of  our 
ipening  brief. 

I.  STEVEDORE'S  NEGLIGENCE  NOT  ONLY  ACTIVE— WHICH 
ALONE  PERMITS  INDEMNITY.  BUT  WAS  ALSO  SUPER- 
VENING 

Appellee's  question  "Was  one  wrong  completed  and  a  new 
upervening  cause  added?"  has  to  be  answered  in  the  affirm- 
ative. 

Assuming  both  parties  were  negligent,  it  is  not  necessary 
0  show  that  one  party's  negligence  was  a  superseding 
ause.    To  show  active  or  primary  negligence  is  sufficient. 

Yet  even  if  the  court  is  obliged  to  examine  the  faults  of 
iach  in  terms  of  superseding  cause — which  we  do  not  believe 
t  has  to  do — it  \vill  be  found  that  the  stevedore's  negligence 
vas  not  only  active  and  primary — it  was  also  superseding. 
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In  our  opening  brief,  we  referred  to  the  case  of  The  Mars, 
9  F.2d  183  (S.D.  N.Y.  1914)  Judge  Learned  Hand's  com- 
ments in  that  case  have  relevance  to  the  issues  before  this 
court,  where  he  said,  at  page  184 : 

"A  great  deal  has  been  written  about  reasonable  and 
proximate  consequence,  and  for  myself  I  have  never 
had  much  enlightenment,  except  on  this  which  seems  to 
me  is  the  only  intelligible  line  of  decision :  What  would 
an  ordinary  man  expect,  under  all  the  circumstances,  to 
be  the  result?  If  something  supervenes  which  nobody 
would  expect  and  no  one  had  a  right  to  expect,  I  think 
the  authorities  hold,  or  should  be  interpreted  at  least 
as  holding  that  this  is  not  attributable  to  the  wrong- 
doer. ...  I  agree  that  the  fact  that  a  subsequent  piece 
of  carelessness  intervenes,  does  not  necessarily  remove 
responsibility  from  the  wrongdoer,  but  I  do  think  that 
a  man  is  entitled  to  suppose  that,  in  loading  a  barge 
some  examination  will  be  made  after  so  evident  and 
obvious  a  collision  as  this " 

Let  us  re-examine  the  facts  before  this  Court  in  light  of 
The  Mars.  A  particular  beam  on  the  vessel  had  a  missing 
lock.  But  this  situation  was  harmless  in  itself.  It  became 
dangerous  in  the  light  of  stevedoring  operations  conducted 
in  No.  1  hold.  The  shipowner,  believing  that  some  locks 
were  missing,  warned  the  stevedore  to  be  careful  (Tr.  289). 
It  would  appear  that  the  shipowner  is  entitled  to  at  least 
some  reliance  upon  the  contract  to  perform  work  jaroperly 
and  on  the  safety  rules  under  which  the  longshoremen 
worked  and  by  which  they  were  required  specifically  to 
insure  that  work  would  not  proceed  in  the  hatches  under- 
neath unlocked  beams  (Tr.  125,  182,  282,  287,  Ex.  16).  It 
was  shown  that  a  missing  lock  is  immediately  evident  once 
the  hatch  boards  adjacent  to  it  are  removed.  Edward  Kan- 
dolph  appellee's  employee  discovered  it  immediately  (Tr. 
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3-116)  and  it  was  "in  fact  his  business  to  see  that  it"  was 
ken  off  (Tr.  292).  Only  the  longshoremen  conducted  any 
;tivity  in  this  area.  No  ship's  personnel  were  seen  there 
rr.  81,  82,  166,  167,  189).  Could  the  shipowner  anticipate 
at  the  stevedores  having  found  an  obviously  defective 
lam  with  a  lock  missing,  and  with  the  bridle  and  hook 
riking  this  beam  when  being  hoisted  from  the  hold,  would 
ntinue  to  work  their  men  in  a  lower  hold  immediately 
iderneath  that  beam?  The  failure  of  the  longshoremen  to 
move  the  beam  or  to  suspend  operations  in  the  face  of 
is  danger  is  the  crucial  factor.  They,  not  the  shipowner, 
tnpted  fate,  and  the  inevitable  occurred. 
The  quotation  in  appellee's  reply  brief  (p.  30-31)  from 
iction  441(d)  of  the  Restatement  of  Torts  is  revealing,  for 

order  to  be  a  concurring  cause,  "the  effects  of  the  negli- 
nt  conduct  of  both  the  actor  and  the  third  person  must  be 

active  and  substantially  simultaneous  operation".  See 
30  Section  439.  But,  as  we  pointed  out  above,  whatever 
:'ong  had  been  done  by  the  shipowner  was  completed  he- 
re the  longshoremen  assumed  the  responsibility  for  steve- 
iring  operations. 

Appellee  asserts  that  the  six  criteria  for  superseding 
use  must  be  met  (Section  442,  Restatement  of  Torts), 
guing  these  criteria  were  not  met  because  the  trial  court 
ade  a  "finding"  of  joint  and  concurrent  negligence.  In  the 
st  place,  there  is  no  such  finding.  The  phrase  appears 
ly  as  a  conclusion  of  law,  and  the  conclusion  of  law  is  in 
►  way  supported  by  evidentiary  facts.  Appellee  is  in  the 
rious  position  of  citing  the  Restatement  to  support  pur- 
»rted  conclusions  of  law  which  are  not  supported  either 
'  the  findings  of  fact  or  by  the  evidence.  Actually,  we  be- 
!ve  that  upon  proper  analysis,  the  above  section  from  the 
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Restatement  supports  a  conclusion  of  superseding  cause. 
It  may  well  be  that  comment  c(g)  of  Section  447  of  the 
Restatement  of  Torts  suggests  not  only  the  key  to  the  issue 
of  superseding  cause,  but  an  additional  basis  on  which  in- 
demnity should  be  granted  in  this  case. 

"While  the  fact  that  such  an  intervening  act  of  a  third 
person  is  negligent  does  not  prevent  the  actor's  negli- 
gent conduct  from  being  the  legal  cause  of  the  harm 
resulting  therefrom  to  another,  the  negligence  of  the 
act  may  be  so  great  or  the  third  person's  conduct  so 
reckless  as  to  make  it  appear  an  extraordinary  re- 
sponse to  the  situation  created  by  the  actor  and  there- 
fore a  superseding  cause  of  the  other's  harm."  (Italics 
ours.) 

The  cases  cited  by  the  appellee  on  the  issue  of  super- 
seding cause  are  not  really  in  substantial  discord  with  the 
views  expressed  above,  for  appellee's  cases  cannot  really  be 
understood  without  reference  to  the  factual  basis  for  the 
court's  conclusions.  Mosley  v.  Arden  Farms,  26  C.2d  213, 
157  P  2d  372  (1945) ;  Werkman  v.  Howard  Zinc  Corp.,  97 
CA  2d  418,  218  P  2d  43  (1950)  and  Slattery  v.  Marra  supra 
are  all  distinguishable  on  the  ground  that  the  activities  of 
the  second  tortfeasor  did  not  involve  appreciation  of  known 
dangers  and  the  callous  disregard  of  such  dangers,  inviting 
disaster.  The  first  two  cases  and  section  452  from  the 
Restatement  of  Torts  do  not  involve  indemnity  at  all.  They 
involve  breach  of  duty  owed  to  the  innocent  third  party, 
not  the  breach  of  duty  owed  by  the  second  tortfeasor  (in 
this  case,  the  stevedore)  to  the  original  actor  (the  ship- 
owner). The  Slattery  Case  merely  forecloses  indemnity  in 
the  absence  of  a  contractual  relationship. 
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V. 

EVIEW  OF  CONFLICTING  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

peclfications  of  Errors  Nos.  1 1 , 1 2,  1 3, 1 4  and  1 5 

Appellee  devotes  a  paragraph  on  page  21  and  Section  D, 
p.  33-36  to  the  contention  that  the  findings  of  fact  and 
)ncliisions  of  law  are  supported  by  the  evidence,  are  con- 
stent,  and  support  the  judgment  of  the  trial  court. 

We  should  point  out  that,  so  far  as  the  issues  now  before 
lis  court  are  concerned,  there  is,  practically  speaking,  no 
Lspute  of  fact.  This  unique  situation  occurred  primarily 
icause  the  entire  evidence  relating  to  the  factual  issues  of 
ability  comes  either  from  documentary  evidence  or  from 
;stimony  of  appellee's  employees,  for  they  were  the  only 
les  present  in  the  area,  the  only  people  who  could  testify 

>  the  circumstances  surrounding  the  accident. 

Appellee  has  cited  a  number  of  cases  dealing  with  the 
coposition  set  forth  in  Rule  52(a)  Federal  Rules  of  Civil 
rocedure,  to  the  effect  that  the  findings  of  fact  by  the  trial 
mrt  will  not  be  set  aside  unless  clearly  erroneous,  and  due 
igard  shall  be  given  to  the  opportunity  of  the  trial  court 

>  judge  the  credibility  of  the  witnesses.  This  is  the  effect 
L  all  cases  cited  on  pages  21  and  36  of  the  appellee's  brief, 
bviously,  in  the  application  of  this  rule,  the  courts  have 
3sitated  to  resolve  conflicts  of  testimony,  emphasizing  the 
nportance  of  the  trial  judge's  opportunity  to  pass  on 
^edibility.  Even  so,  however,  such  findings  are  never  con- 
usive,  and  even  where  there  is  evidence  to  support  them, 
ley  are  "clearly  erroneous"  when,  upon  review  of  the 
itire  evidence,  the  court  is  left  with  the  definite  and  firm 
3nviction  that  a  mistake  has  been  made. 

Smyth  V.  Barneson,  181  F.2d  143  (9th  Cir.  1950) ; 
Grace  Bros.  v.  Commissioner  of  Internal  Revenue, 
173F.2dl70  (9th  Cir.  1949). 
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And  where,  as  here,  the  primary  or  evidentiary  facts  are 
not  disputed  and  there  is  no  real  conflict  in  the  evidence,  the 
courts'  conclusions  or  inferences  drawn  from  those  facts 
are  not  subject  to  the  restrictions  imposed  upon  tl^e  review- 
ing court  by  Kule  52(a),  for  the  reviewing  court  is  in  as 
good  a  position  to  make  such  conclusions  or  inferences  as 
the  trial  court. 

Stevenot  v.  Norherg,  210  F.2d  615  (9th  Cir.  1954) ; 

Home  Indemnity  Co.  of  N.  Y.  v.  Standard  Accident 
Ins.  Co.,  167  F.2d  919. 

Our  specifications  of  errors  Nos.  11, 12, 13, 14  and  15  con- 
cern erroneous  conclusions  of  the  trial  court  that  both 
parties  were  jointly  and  concurrently  negligent. 

We  pointed  out  first  that  such  conclusions  were  not  sup- 
ported by  the  evidence  and  in  fact  were  contrary  to  the 
evidence.  To  refute  this  argument,  appellee  returns,  as  in 
other  passages  of  his  brief,  to  page  289  of  the  transcript. 
Concurrent  negligence  on  the  part  of  the  shipowner  is  said 
by  appellee  to  hinge  upon  a  finding  that  the  vessel  knowingly 
supplied  an  unseaworthy  beam  (Reply  Brief  p.  34).  No  one 
contends  that  the  Chief  Officer  said  other  than  what  Bleile 
says  he  did,  but  as  we  have  indicated  in  earlier  portions  of 
this  brief,  there  is  no  support  in  the  evidence  for  the  asser- 
tion that  the  absence  of  locking  devices  on  No.  2  beam  was 
known  to  the  shipowner.  And  even  if  the  shipowner  did  have 
such  knowledge  there  is  no  basis  for  the  conclusion  that  it 
was  jointly  or  concurrently  negligent  in  light  of  the  steve- 
dore's negligence. 

There  is  yet  a  further  fundamental  error  in  the  findings 
and  conclusions.  They  are  clearly  contradictory.  The  court 
below,  in  considering  the  evidence  before  it,  drew  incon- 
sistent conclusions  and  inferences  from  the  unchallenged 
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lets  before  it.  Finding  of  Fact  No.  12  concludes  that  appel- 
mt's  negligence  was  "passive".  Conclusion  of  Law  No.  4 
sserts  that  shipowner's  negligence  was  concurring  "and 
ent  well  beyond  a  mere  passive  act  of  negligence".  (Other 
mclusions  are  to  the  same  effect.)  There  was  no  evidence 
nd  no  finding  to  support  this  conclusion.  Appellee  suggests 
lat  the  characterization  of  appellant's  negligence  as  pas- 
ve  was  a  mere  "descriptive  phrase".  But  however  the 
ridings  and  conclusions  are  described,  it  is  evident  that 
)nflicting  inferences  and  conclusions  were  drawn  from  the 
rimary,  evidentiary  facts. 

CONCLUSION 

Why  should  a  stevedore  company  be  in  a  position  to  shift 
le  financial  burden  of  an  accident  to  a  shipowner  and  avoid 
ayment  of  compensation  and  its  other  obligations,  when 

has  been  guilty  of  deliberate  and  considered  action  which 

knew  would  cause  injury  and  damage  1  Justice  and  equity 
3  well  as  the  law  compel  indemnity  of  a  shipowner  where 

stevedore  callously  proceeds  with  work  in  face  of  a 
nown  and  obvious  danger  in  violation  of  both  its  express 
ad  implied  obligations  to  both  the  shipowner  and  its  own 
nployees  to  perform  work  properly  and  safely. 

The  judgment  below  should  be  reversed  and  judgment 
itered  for  $62,500  in  favor  of  appellant  and  against 
ppellee. 

Dated  San  Francisco,  California,  April  27,  1956. 
Respectfully  submitted, 

LiLLiCK,  Geary,  Wheat,  Adams  &  Charles 
Edwin  L.  Gerhardt 
Gordon  L.  Poole 

Attorneys  for  Appellant 
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No.  14,959 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


American  President  Lines,  Ltd._, 
a  corporation, 

Appellant, 

vs. 

SPARINE  Terminals  Corp., 

a  corporation, 

Appellee, 


APPELLEE'S  PETITION  FOR  A  REHEARING 

AND  ALTERNATIVE  MOTION  FOR  MODIFICATION  OF  ORDER 

TO  PERMIT  RETRIAL  OF  NEW  ISSUES. 


'o   the  Honorable  William  Healy  and  Richard  H. 

Chambers,  Circuit  Judges  of  the  United  States 

Court   of  Appeals   for   the   Ninth  Circuit,  and 

the  Honorable  Oliver  D.  Hamlin,  District  Judge 

who  sat  on  the  Court  of  Appeals  in  the  Matter: 

Comes  now  the  undersigned,  your  Petitioner  and 

espectfully  submits  that  it  has  been  aggrieved  by  an 

pinion  of  your  Honors  rendered  herein  on  the  14th 

ay  of  June,   1956,  in  the  respects  hereinafter   set 

3rth,  and  prays  for  a  rehearing  of  said  matter. 


GROUNDS  OF  THIS  PETITION. 

A.  This  Honorable  Court  erred  in  applying  the 
ruling  of  the  Supreme  Court  in  the  case  of  Ryan 
Stev&doring  Co.  v.  Pan-Atlantic  SS  Corp.,  350  U.S. 
124,  to  the  particular  facts  and  pleadings  of  the  case 
at  bar. 

B.  The  doctrine  of  the  Ryan  case  had  no  applica- 
bility to  the  type  of  action  filed  in  the  case  at  bar  for 
indemnity  based  on  alleged  sole,  active  and  primary 
negligence  on  the  part  of  this  petitioner. 

C.  The  case  at  bar  was  not  based  on  any  pleadings 
of  nor  under  any  issues  of  alleged  breach  of  contract 
or  warranty  as  was  the  Ryan  case. 

D.  The  evidentiary  facts,  pleadings  and  issues  of 
the  Ryan  case  were  entirely  foreign  and  different  from 
the  facts,  pleadings  and  issues  of  the  case  at  bar. 

E.  That  no  evidence,  findings  or  consideration  had 
been  given  or  made  by  the  trial  judge  or  counsel  on 
the  issues  determined  in  the  Ryan  case  on  alleged 
breach  of  contract  or  warranties. 

F.  That  justice  would  require  that  if  the  case  at 
bar  be  determined  under  the  contract  provisions  and 
warranties  arising  out  of  the  contract  between  the 
appellant  and  appellee  herein  that  such  issues  require 
supporting  pleadings,  and  that  evidence  be  introduced 
in  a  trial  on  such  new  issues  upon  which  this  Hon- 
orable Court  has  ordered  indemnity  over. 

G.  That  if  the  Ryan  case  was  applicable  to  the 
case  at  bar  that  the  case  should  have  been  remanded 
to  the  trial  judge  for  trial  on  such  issues  and  that  this 


Honorable  Court  erred  in  ordering  indemnity  over 
without  a  trial  on  such  issues. 


DISCUSSION  OF  GROUNDS. 

A.     PLEADINGS  AND  ISSUES  OF  CASE  AT  BAR. 

The  indemnity  action  filed  by  American  President 
Lines  against  Marine  Terminals  Corporation  in  the 
jase  at  bar  (Tr.  p.  3)  were  grounded  solely  on  allega- 
tions of  tortious  negligence  agaitist  the  Marine  Ter- 
ninals  Corporation  in  having  its  employees  '^working 
n  a  dangerous,  unsafe  and  unseaworthy  place  due  to 
;he  imminent  danger  of  said  hatchbeams  becoming  dis- 
odged  from  its  position  during  cargo  handling  oper- 
itions  and  falling  into  the  hatch"  (Tr.  p.  4,  Par.  IV 
)f  Complaint.) 

It  further  charged  us  with  ''negligently,  recklessly 
md  without  regard  to  the  imminent  peril  to  its  em- 
ployees, commenced  cargo  operations,  etc."  (Tr.  p.  4, 
Par.  IV  of  Complaint.)  (Our  emphasis.) 

Nowhere  in  the  Complaint  filed  in  this  action  is  any 
illeged  breach  of  contract  or  warranty  as  to  the 
nethod  of  doing  our  work  under  the  contra<it,  either 
illeged  or  mentioned. 

The  issues  were  entirely  as  to  whose  negligence  was 
;he  greatest. 

The  Complaint  was  based  on  the  theory  that  the 
American  President  Lines'  negligence  was  mere  un- 
ieaworthiness  (negligence  was  later  interposed)  under 
;he  doctrine  of  liability  without  fault. 


All  of  the  issues,  evidence  and  findings  were  di- 
rected to  determine  the  comparative  culpability  of  the 
parties  to  the  injured  stevedore,  and  breach  of  con- 
tract or  of  express  or  implied  warranties  were  not  the 
subject  of  either  pleadings,  evidence,  argument,  con- 
tention or  findings  by  the  trial  Court. 

The  answer  of  the  defendant  in  the  action  goes  di- 
rectly to  the  question  of  tortious  negligence  (Tr.  p. 
19,  Paragraph  V)  and  the  defense  of  compliance  with 
the  Longshoremen  and  Harbor  Workers  Compensation 
Act  is  pleaded  as  a  bar  as  to  defendant's  ''negligence 
and  carelessness".  We  were  not  called  upon  to  answer 
any  charge  (upon  which  your  Honors  have  decided 
this  case)  as  to  alleged  breach  of  contract  or  war- 
ranties. The  Complaint  does  not  so  allege  nor  were 
any  amendments  offered  or  made  to  so  allege. 

Where  were  we  charged  at  any  time  in  the  plead- 
ings or  during  the  trial  with  having  breached  our  con- 
tract or  any  warranties  of  performance? 

It  was  not  until  Appellant  filed  their  opening  brief 
that  such  contention  was  first  raised,  under  the  Byan 
case,  which  we  felt  and  still  feel  was  decided  on 
different  facts  and  pleadings  and  did  not  apply  to 
this  case. 

The  trial  proceeded  on  the  theory  that  we  were  al- 
legedly reckless  and  negligent  and  that  our  conduct 
was  tortious  in  character.  The  only  violations  we  were 
accused  of  were  violations  of  certain  marine  safety 
orders.  (Exh.  18.) 


B.    PLEADINGS  AND  ISSUES  IN  THE  RYAN  CASE. 
(BREACH  OF  CONTRACT  AND  WARRANTIES.) 

We  now  turn  to  the  decision  of  the  Ryan  case. 

In  Palazzolo  v.  Pan  America/n.  SS  Corp.,  et  al.,  Ill 
^.  Supp.  505  (D.C.NY)  the  opinion  reveals  the  fol- 
3  wing  : 

'^  Plaintiff,  a  longshoreman  employed  by  Ryan 
Stevedoring  Co.,  Inc.,  was  seriously  injured 
aboard  the  S.S.  Canton  Victory  when  he  was 
struck  by  a  roll  of  paper  pulp  during  the  dis- 
charge of  the  vessel's  cargo  at  Brooklyn,  N.  Y. 
The  theory  of  plaintiff's  claim  was  that  the  cargo 
of  paper  pulp  was  improperly  stowed.  The  load- 
ing of  the  cargo  at  Georgetown,  S.  C,  and  the 
discharge  of  the  cargo  at  Brooklyn,  N.  Y.,  were 
both  performed  by  plaintiff's  employer,  Ryan 
Stevedoring  Co.,  Inc.  (hereinafter  called  Ryan) 

•    •    • 

"It  is  Pan- Atlantic's  contention  that  while  there 
can  be  no  contribution  between  joint  tort-feasors 
.  .  .  (citing  cases)  .  .  .  those  cases  are  inapplicable 
for  the  reason  that  Pan- Atlantic  was  not  a  joint 
tort-feasor.  Pan-Atlantic  argues  that  liability 
has  been  visited  upon  it  solely  because  of  an  im- 
proper stowage  of  cargo  which  made  the  ship 
unseawort!hy  a7id  that  since  Ryan  alone  created 
the  unseaworthiness  which  is  essentially  a  species 
of  liability  without  fault;  Seas  Shipping  Com- 
pany V.  Sieracki,  328  U.S.  85,  94,  66  S.  Ct.  872, 
877,  90  L.  Ed.  1099,  this  case  comes  within  the 
rule  of  those  cases  which  imply  a  contract  of 
indemnity  based  upon  the  failure  of  a  party  to 
perform  work  which  it  contracted  to  do."  (Citing 
Burris  v.  American  Chicle,  2  Cir.,  120  F.  2d  218; 
Seaboard  Stevedoring  Corporation  v.  Sayodohic 


^S'^  Co.,  9  Cir.,  32  F.  2d  886;  U.  S.  v.  Rochschild 
International  Stevedoring  Co.,  9  Cir.,  183  F.  2d 
181.) 

''In  such  cases  the  employer's  or  indemnitor's 
negligence  is  described  as  being  the  'sole',  'ac- 
tive', 'primary'  or  'affirmative'  cause  of  the  em- 
ployee's injury.  However,  if  the  shipowner  is  a 
joint  tort-feasor  a  contract  of  indemnity  is  not 
implied  for. 

"  "To  imply  such  a  promise  would  mean  that  the 
employer  agreed  to  protect  the  shipowner  against 
liability  arising  out  of  the  shipowner's  own  negli- 
gence. In  the  absence  of  an  express  promise, 
such  an  implication  would  be  utterly  unreason- 
able'. American  Mut.  Liability  Ins.  Co.  v.  Mat- 
thews, supra,  182  F.  2d  324."  (Added  emphasis 
ours.) 

In  the  Supreme  Court  the  Court  decided  the  case 
under  the  original  theory  of  the  action  for  "breach 
of  contract."  As  was  said  by  our  Supreme  Court  in 
By  an  Stevedoring  Co.  v.  Pan-Atlantic  S.S.  Corp., 
350  U.S.  124,  100  L.  Ed.  Adv.  148: 

"As  permitted  by  §33  of  that  act,  Palazzolo  sued 
the  respondent-ship  owner  in  the  Supreme  Court 
of  New  York.  He  claimed  that  the  unsafe  stow- 
age of  the  cargo,  which  caused  his  injuries,  estab- 
lished either  the  unseaworthiness  of  the  ship,  or 
the  shipowner's  negligence  in  failing  to  furnish 
him  with  a  safe  place  to  work,  or  both."  *  *  * 

(P.  151.)  "A  like  result  occurs  where  a  ship- 
owner sues,  for  breach  of  warranty,  a  supplier 
of  defective  ships  gear  that  has  caused  injury 
or  death  to  a  longshoreman  using  it  in  the  course 


of  his  employment.  And  a  like  liability  for 
breach  of  contract  accrues  to  a  shipowner  against 
a  stevedoring  contractor  in  any  instance  where 
the  latter 's  improper  stowage  causes  an  injury 
on  shipboard  to  someone  other  than  one  of  its 
own  employees.  *  *  *" 

''The  shipotvner's  action  here  is  not  founded 
upon  a  tort  or  upon  any  duty  which  the  con- 
tractor owes  to  its  employee.  The  third  party 
complaint  is  grounded  upon  the  contractor's 
breach  of  its  purely  consensual  obligations  owing 
to  the  shipotvner  to  stow  the  cargo  in  a  reason- 
ably safe  manner.  Accordingly,  the  shipowner's 
action  for  indemnity  on  that  basis  is  not  bound 
by  the  compensation  act. 

2.  The  other  question  is  whether,  in  the  ab- 
sence of  an  express  agreement  of  indemnity,  a 
stevedoring  contractor  is  obligated  to  reimburse 
a  shipowner  for  damages  caused  by  the  con- 
tractor's improper  stowage  of  cargo. 

^The  answer  to  this  is  found  in  the  precise  ground 
of  the  shipoivner's  action.  *  *  *  On  the  other 
hand,  the  shipowner's  action  for  indemnity  here 
is  not  based  merely  on  the  ground  that  the  ship- 
owner and  contractor  each  is  responsible  in  some 
related  degree  for  the  tortious  stowage  of  cargo 
that  caused  injury  to  Palazzolo.  Such  a/n  action 
brought  without  reliance  upon  contractual  under- 
takings, would  present  the  bald  question  whether 
the  stevedoring  contractor  or  the  shipowner,  be- 
cause of  their  respective  responsibilities  for  the 
unsafe  stowage  should  bear  the  ultimate  burden 
of  the  injured  longshoreman's  judgment.    That 
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question  has  been  widely  discussed  elsewhere  in 
terms  of  the  relative  responsibility  of  the  parties 
for  the  tort,  and  those  discussions  have  dealt  with 
concepts  of  primary  and  secondary  or  active  and 
passive  tortious  conduct.  Because  respondent  in 
the  instant  case  relies  entirely  upon  petitioner's 
contractual  obligation,  we  do  not  meet  the  ques- 
tion of  a  noncontractual  right  of  indemnity  or 
of  the  relation  of  the  compensation  to  such  a 
right/'    (Added  emphasis  ours.) 

The  Byan  case  is,  we  respectfully  state,  not  au- 
thority for  the  issue  of  comparison  of  active  versus 
passive  negligence  between  two  alleged  joint  tort- 
feasors, as  were  the  issues  in  the  case  at  bar.  In 
fact,  the  case  at  bar  was  tried  upon  the  very  con- 
cepts of  active  versus  passive  negligence  that  our 
Supreme  Court  well  recognizes  poses  different  issues 
and  was  a  matter  entirely  and  solely  elected  by  the 
plaintiff  when  it  filed  its  action. 


C.     COMPARISON  OF  PLEADINGS  AND  ISSUES. 
The  Ryan  case. 

As  pointed  out  the  entire  action  from  its  inception 
in  the  State  Court  until  its  determination  in  the 
United  States  Supreme  Court  was  based  on  the 
theory  of  breach  of  contract  and  warranties.  Even 
the  action  of  the  injured  stevedore,  Palazzolo,  against 
the  shipowner  proceeded  on  the  theory  of  improper 
stowage.     (See    our   discussion    of   the    case,    supra. 
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^here  we  quote  from  the  first  oi)inion  111  P.  Supp. 
05.)  The  ship  filed  a  third  party  complaint  on  the 
tieory  of  breach  of  contract.  In  the  Ryan  case  no 
efective  beams  entirely  devoid  of  locking  devices 
i^ere  supplied  by  the  vessel.  There  is  some  discussion 
f  chocks  and  wedges  but  nothing  was  at  issue  as  to 
tie  failure  of  the  ship  knowingly  supplying  a  danger- 
us  piece  of  equipment,  a  part  of  the  vessel  itself, 
nd  then  attempting  to  exculpate  itself  by  comparing 
is  own  negligent  and  tortious  conduct  with  that  of 
le  stevedoring  contractor  as  to  whose  negligent  con- 
uct  was  the  more  dangerous  or  was  the  *'sole" 
active"  proximate  cause  as  compared  to  '^passive 
egligence". 

lie  case  at  bar. 

The  injured  stevedore,  Williams,  in  his  Complaint 
led  in  the  State  Court  (Tr.  pp.  7-12)  charged 
merican  President  Lines  with  negligence  in  "care- 
issly  and  negligently  provided  unsafe  and  improper 
»ading  gear  and  strongbacks"  and  that  said  defend- 
at  ''so  carelessly  and  negligently  failed  to  provide 
roper  and  adequate  or  other  safety  devices  for 
^curing  in  place  the  strongbacks"  (Par.  IV  of 
omplaint) . 

A  reading  of  the  Complaint  will  reveal  that  Amer- 
san  President  Lines  was  sued  for  tortious  negligence 
?  well  as  unseaworthiness. 

The  action  brought  by  American  President  Lines 
gainst  Marine  Terminals  (Tr.  1-12)  proceeds  solely 
a  the  theory  of  negligent  and  tortious  conduct  on 
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the  part  of  Marine   Terminals.    We  quote  in  part 

(Par.  IV,  Tr.  4)  : 

''Plaintiff  herein  was  unaware,  not  only  prior 
to  but  at  all  times  mentioned  herein  and  until 
said  hatchbeams  became  dislodged,  as  hereinafter 
set  forth,  that  said  safety  latch  was  missing  from 
said  hatchbeam,  nor  did  defendant  herein  at 
any  time  prior  to  said  dislodgment  advise  plain- 
tiff of  said  dangerous,  unsafe,  and  imseaworthy 
condition.  (A  condition  created  by  the  ship 
itself.) 

Notwithstanding  such  knowledge  on  the  part  of 
defendant  as  aforesaid,  defendant  negligently, 
recklessly,  and  without  regard  to  the  imminent 
peril  to  its  employees,  commenced  cargo  opera- 
tions in  said  hatch.  Shortly  thereafter  said 
hatchbeam  became  dislodged  when  struck  by  cer- 
tain cargo  handling  equipment  *  *  *  and  fell  into 
said  hatch,  striking  and  severely  injuring  a 
stevedore  employee  of  defendant,  one  Robert 
Williams  *  *  *" 

The  Complaint  also  says   (Par.  V  of  Complaint, 
Tr.  5): 

''Because  of  the  absolute  liability  of  American 
*  *  *  to  said  Robert  Williams  based  on  the 
unseaworthiness*  of  said  hatchbeams  as  aforesaid 
said  action  was  compromised  and  settled  *  *  *" 
(*The  words  "and  negligence"  were  added  by 
amendment  (  Tr.  22). 

And  again  (Par.  VI  of  Complaint,  Tr.  6)  : 

"The  sole,  active,  primary  and  proximate  cause 
of  the  injures  sustained  by  said  Robert  Williams 
was  the  negligent  and  reckless  action  of  defend- 
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ant  Marine  Teraiinals  Corporation  in  proceed- 
ing- with  cargo  operations  while  fully  aware  of 
the  fact  of  the  missing  safety  latch  as  aforesaid, 
whereby  plaintiff  herein  has  been  damaged  *  *  * 
as  to  which  amount  it  is  entitled  to  be  fully  in- 
demnified by  defendant." 

We  respectfully  submit  that  the  Ryan  case  does  not 
Dply  to  the  pleadings,  theory  or  evidence  of  the  case 
;  bar,  for  as  your  Honors  well  pointed  out  in  your 
)inion  (p.  8) 

''The  learned  trial  judge  below  did  not  have  the 
the  benefit  of  the  *  *  *  Ryan  case,  it  having  been 
decided  subsequently.  Plence,  the  District  Court 
did  not  ]iroceed  on  this  theory  and  entered  no  find- 
ings with  respect  to  it." 

As  your  Honors  also  well  said  in  your  opinion  in 

e  case  at  bar  (p.  5)  : 

''Thus,  it  cannot  be  said  that  the  only  liability  of 
American  was  for  unseaworthiness  and  the  ques- 
tions raised  on  this  appeal  will  not  be  decided 
on  this  ground." 

And  again  your  Honors  on  the  question  of  the  com- 
irison  of  the  negligence  as  to  being  passive  and  secon- 
iry  as  compared  to  primary  active  said  (pp.  5-6)  : 
"In  the  instant  case  the  Court  below  found  that 
'the  plaintiffs  negligence  was  passive  and  that  the 
defendant  continued  to  work  with  the  knowledge 
of  the  dangerous  condition  of  the  defective  strong- 
backs.  ' 

Under  these  reviews  it  would  appear  that  Amer- 
ican's being  guilty  of  passive  negligence  could 
recover  indemnity  because  of  its  active  and  pri- 
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mary  negligence  in  permitting  the  work  to  con- 
tinue under  the  unsafe  conditions. 

However,  if  our  decision  were  to  be  placed  upon 
this  ground,  there  would  remain  the  further  ques- 
tion of  whether  indemnity  was  barred  by  the 
Longshoremen's  &  Harbor  Workers  Compensa- 
tion Act.  This  question  was  expressly  left  open 
by  the  Supreme  Court  in  their  decision  in  the 
Ryan  case,  350  U.S.  124, 133, 132  fn  6.  Therefore, 
we  prefer  not  to  rest  our  decision  upon  this 
ground." 

We  wish  to  reiterate  that  the  defense  of  compliance 
with  the  Compensation  Act  was  specially  pleaded  by 
Marine  Terminals  Corporation.  (Tr.  18,  Par.  V  of 
Answer.) 

This  question  is  therefore  undecided  in  the  case  at 
bar  and  would  remain  so  in  the  event  this  Honorable 
Court  should  make  such  a  determination  as  was  appar- 
ently meant  to  be  made  in  your  Honors'  opinion  on 
page  11  thereof  where  you  say: 

''The  facts  found  by  the  court  below  are  in  no 
way  inconsistent  with  our  conclusion  that  the  con- 
duct of  Marine  in  performing  its  operations  under 
knowingly  unsafe  conditions  was  the  active  and 
primary  negligence  which  proximately  caused  the 
accident." 

We  respectfully  state  that  such  conclusion  is  incon- 
sistent with  the  theory  of  the  Byan  case  and  that  the 
cases  cited  by  us  in  our  reply  brief  and  American 
Mutual  Liability  Ins.  Co.  v.  Matthews  (2  CA)  182  Fed. 
2d  332  are  controlling  and  were  not  overruled  by  our 
Supreme  Court  in  the  Ryan  case. 
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We  also  respectfully  urge  that  your  Honors'  state- 
ent  and  findings  that  there  was  a  conflict  between 
e  findings  of  fact  and  conclusions  of  law  of  the  trial 
)urt  (Opinion  pp.  10-11)  upon  which  your  Honors 
und  that  the  conclusion  of  the  trial  judge  (Tr. 
-36)  : 

''4.  That  the  concurring  negligence  of  the  ship- 
owner went  well  beyond  a  mere  passive  act  of 
negligence  based  on  its  non  delegable  duty  to  fur- 
nish a  seaworthy  ship  and  a  safe  place  to  work" 

IS  in  disregard  of  the  rules  of  interpretation  of  find- 
^s  of  facts  and  findings  of  probative  facts  as  dis- 
ssed  in  our  brief  (p.  34-36)  and  under  the  ruling 

this  Honorable  Court  in  Winnett  v.  Helvering,  68 

2d  614  (CCA  9). 

Effect  of  failure  to  i^lead  a  cause  of  action  under 
rying  circumstances  has  been  held  to  support  our 
atention  in  the  following  cases: 

Indemnity  Ins.  Co.  of  North  America  v.  Moses 

(5  CA)  36  F.  2d  219; 

Coates  V.  United  States  (8  CA)  181  F.  2d  816; 

ShuJtz  V.  Manufacturers  <f  Traders  Trust  Co., 

DCNY  40  FS  675  (Affirmed  128  F.  2d  889) ; 

Matt  J.  Ward  Co.  v.  Goeht  (2  CA)  230  F.  879. 

See  also  dissenting  opinion  in  Ryan  case  (supra). 


D.    IF  CASE  WAS  PROPERLY  REVERSED  A  RETRIAL 
SHOULD  HAVE  BEEN  ORDERED. 

[f  your  Honors  should  still  feel  that  the  contract 
d  warranty  thereof  was  properly  an  issue  in  the 
5e  at  bar,  we  most  respectfully  state  that  a  trial, 
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determinations  and  findings  on  these  issues  should  be 

made  in  a  retrial  of  such  issues. 

Our    Supreme    Court   in   American   Stevedores   v. 

Porello,  330  U.S.  458,  stated  as  follows: 

''From  the  record  it  is  not  clear  whether  the  Dis- 
trict Court  made  any  finding  as  to  the  meaning 
of  the  contract.  We  believe  its  interpretation 
should  be  left  in  the  first  instance  to  that  court, 
which  shall  have  the  benefit  of  such  evidence  as 
there  is  upon  the  intention  of  the  parties.  If  the 
District  Court  interprets  the  contract  not  to  ap- 
ply to  the  facts  of  this  case,  the  court  would,  of 
course,  be  free  to  adjudge  the  responsibility  of 
the  parties  to  the  contract  under  applicable  rules 
of  admiralty  law.  We  therefore  affirm  the  decree 
of  the  Circuit  Court  of  Appeals  as  to  Porello. 
We  reverse  so  much  of  the  decree  as  awards  in- 
demnity to  the  United  States  under  the  contract 
and  remand  the  case  to  the  District  Court  foi 
determination  of  the  meaning  of  the  contract.'' 


CONCLUSION. 

Accordingly,  it  is  respectfully  prayed  that  a  re- 
hearing be  granted  in  the  present  case  for  the  reasons 
heretofore  stated. 

Appellee  also  respectfully  submits  that  in  the 
alternative  and  in  the  event  this  Honorable  Court 
should  reject  its  contentions  in  this  regard  that  in  all 
events  the  mandate  of  this  Court  ordering  indemnitj^ 
over  should  not  issue  but  that  the  order  of  this  Court 
should  be  such  as  to  provide  for  the  admission  of 
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:oof s,  necessary  repleadings,  and  findings  on  the  sev- 
'al  issues  of  fact  and  law  that  were  not  considered, 
'oven,  pleaded  or  considered  in  the  trial  of  this 
ition. 

Dated,  San  Francisco,  California, 
July  2, 1956. 

Respectfully  submitted, 
Boyd  &  Taylor, 
M.  K.  Taylor, 
Frederic  G-.  NIave, 

Attorneys  for  Appellee 
and  Petitioner. 
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Certificate  of  Counsel 

I  hereby  certify  that  I  am  of  counsel  for  Appellee 
and  Petitioner  in  the  above-entitled  cause  and  that  in 
my  judgment  the  foregoing  Petition  and  Motion  are 
well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  Petition  for  a  Rehearing  and  Alternative 
Motion  are  not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
July  2, 1956. 

Frederic  G.  Nave, 

Of  Counsel  for  Appellee 
and  Petitioner. 
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1  the  District  Court  of  the  United  States  for  the 
District  of  Arizona 

Civil  No.  1828-Phx. 

.   E.   WILLIS   and   KING-HOOVER   CON- 
STRUCTION CO.,  a  Joint  Venture, 

Plaintiffs, 

vs. 

^M.  P.  STUART,  Collector,  Defendant. 

COMPLAINT 
And  Jury  Trial  Demand 

Comes  Now  plaintiffs  J.  E.  Willis  and  King- 
[oover  Construction  Co.,  an  Arizona  Corporation, 
Y  and  through  their  attorneys  H.  Verlan  Ander- 
m  and  Oakley  J.  Ray  and  for  cause  of  action 
gainst  Wm.  P.  Stuart  as  former  Collector  of  In- 
irnal  Revenue  for  the  collection  district  of  Arizona 
nd  allege: 

I. 

Plaintiff  King-Hoover  Construction  Co.,  is  an 
.rizona  Corporation,  duly  organized  and  existing 
nder  the  laws  of  the  State  of  Arizona,  and  plain- 
ff  J.  E.  Willis  is  a  citizen  and  resident  of  the 
tate  and  District  of  Arizona,  and  the  defendant 
^m.  P.  Stuart  was  at  all  times  mentioned  herein 
le  duly  appointed  and  acting  Collector  of  Internal 
revenue  for  the  Collection  District  of  Arizona ;  that 
laintiffs  were  at  all  times  mentioned  herein  part- 
ers  in  a  joint  venture  organization  doing  business 
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as  and  under  the  name  and  style  of  King-Hoover 
Construction  Co.,  and  J.  E.  Willis. 

II. 

That  on  or  about  the  6th  day  of  November,  1951, 
plaintiffs  herein  became  entitled  to  receive  funds 
in  the  sum  of  $12,278.18  from  the  United  States 
Government,  being  the  balance  due  plaintiffs  for 
completion  of  a  Railroad  Rehabilitation  job,  con- 
tract number  DA-02-002-AVI-30,  Navajo  Ordnance 
Depot,  Bellmont,  Arizona. 

III. 

That  on  or  about  the  6th  day  of  November,  1951, 
defendant  herein,  acting  in  his  capacity  as  Collector 
of  Internal  Revenue  for  the  District  of  Arizona 
levied  an  attachment  on  said  sum  of  $12,278.18  and 
applied  $8,667.23  thereof  in  payment  of  payroll 
taxes,  which  payroll  taxes  were  not  the  obligation 
of  these  plaintiffs  as  a  joint  venture  organization. 

IV. 

That  the  entire  amount  of  said  sum  of  $8,667.23 
constitutes  assets  in  which  plaintiff,  J.  E.  Willis, 
has  the  sole  and  exclusive  equity  and  that  said  J.  E. 
Willis  is  not  either  as  a  partner  of  King-Hoover 
Construction  Co.,  or  as  an  individual  indebted  to 
the  defendant  as  Collector  or  to  any  other  Collector 
for  any  payroll  taxes  which  are  now  due  and  owing. 

V. 

That  plaintiffs  duly  protested  the  attacliment  of 
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lat  portion  of  said  funds  not  ajiplied  in  payment 
:'  obligations  of  plaintiffs  and  on  the  26th  day  of 
ecember,  1951,  plaintiffs  duly  and  seasonably  filed 
ith  the  defendant  as  Collector  of  Internal  Revenue 
L  the  form  and  manner  provided  by  the  Internal 
evenue  Code  and  the  Regulations  provided  there- 
rider,  their  claim  for  refund  of  said  sum  of  $8,- 
37.23  illegally  and  unlawfully  attached  by  said 
sfendant  and  set  forth  therein  in  detail  their 
pounds  for  such  claim. 

VI. 

On  or  about  the  29th  day  of  July,  1952,  said  Col- 
ictor  of  Internal  Revenue  notified  plaintiffs  by 
^gistered  letter  that  said  claim  for  refund  had  been 
isallowed  in  its  entirety. 

VII. 

That  the  attachment  of  the  portion  of  said  funds 
1  the  sum  of  $8,667.23  was  illegal  and  unlawful  as 
foresaid  in  that  the  taxes,  penalties  and  interest 
gainst  which  said  sum  was  applied  in  payment 
^ere  unlawfully  assessed  against  the  plaintiffs 
erein. 

VIII. 

By  reason  whereof  defendant  owes  the  plaintiffs 
le  sum  of  $8,667.23  plus  interest  thereon  from  the 
th  day  of  November,  1951,  until  paid. 

Wherefore  plaintiffs  pray  judgment  against  the 
efendant  in  the  smn  of  $8,667.23,  plus  interest 
hereon  at  the  rate  of  6%  per  annum  from  the  6th 
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day  of  November,  1951,  until  paid,  for  costs  herein 
incurred  and  for  all  proper  relief. 

ANDERSEN  AND  RAY, 
/s/  By  H.  VERLAN  ANDERSEN, 

Attorneys  for  Plaintiffs 

Jury  Trial  Demand 

To  W.  P.  Stuart,  Collector  of  Internal  Revenue, 
District  of  Arizona,  Defendant: 

You  are  hereby  notified  that  trial  by  jury  is  de- 
manded by  plaintiff  in  the  above  entitled  and  num- 
bered cause. 

ANDERSEN  AND  RAY, 
/s/  By   H.  YERLAN  ANDERSEN, 
Attorneys  for  Plaintiff 

[Endorsed] :    Filed  December  17,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  the  above-named  defendant,  by  his  at- 
torney, Edward  W.  Scruggs,  United  States  Attor- 
ney in  and  for  the  District  of  Arizona,  and  for  his 
answer  to  the  complaint  filed  herein,  alleges  and 
says : 

I. 

Admits  the  allegations  contained  in  paragraph  I 
thereof,  excei)t  it  is  denied  that  plaintiffs  were  at 
all  times  mentioned  herein  partners  in  a  joint  ven- 
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ire  organization  doing  business  as  and  under  the 
ime  and  style  of  King-Hoover  Construction  Co., 
id  J.  E.  Willis. 

II. 
Denies  the  allegations  contained  in  paragraph  II 
lereof,  except  it  is  admitted  that  on  or  about  the 
h  day  of  November,  1951,  King-Hoover  Construc- 
Dn  Co.  herein  became  entitled  to  receive  funds  in 
e  sum  of  $12,278.18  from  the  United  States  Gov- 
nment,  being  the  balance  due  it  for  completion  of 

Railroad  Rehabilitation  job,  contract  number 
A-02-002-AVI-30;  Navajo  Ordnance  Depot,  Bell- 
ont,  Arizona. 

III. 
Denies  the  allegations  contained  in  paragraph  III 
ereof,  except  it  is  admitted  that  on  or  about  the 
h  day  of  November,  1951,  defendant  herein,  act- 
g  in  his  capacity  as  Collector  of  Internal  Revenue 
ir  the  District  of  Arizona  levied  an  attachment  on 
id  sum  of  $12,278.18  and  applied  $8,667.23  thereof 

payment  of  payroll  taxes  of  King-Hoover  Con- 
ruction  Co. 

IV. 
Denies  the  allegations  contained  in  paragraph  IV 
ereof. 

V. 
Denies  the  allegations  contained  in  paragraph  V 
ereof,  except  it  is  admitted  that  plaintiff  filed  a 
aim  for  refund  on  January  14,  1952. 

VI. 

Denies  the  allegations  contained  in  paragraph  VI 


8  Wm.  P.  Stuart  vs. 

thereof,  except  it  is  admitted  that  on  or  about  the 
29th  day  of  July,  1952,  plaintiffs  were  notified  by 
registered  letter  that  said  claim  for  refund  had 
been  disallowed  in  its  entirety. 

VII. 

Denies   the   allegations   contained   in   paragraph 

VII  thereof. 

VIII. 
Denies   the   allegations   contained   in   paragraph 

VIII  thereof. 

Wherefore,  defendant  prays  that  the  complaint 
filed  herein  be  dismissed,  with  costs  to  be  assessed 
against  the  plaintiff. 

Dated:   April  13,  1953. 

EDWARD  W.  SCRUGGS, 

United  States  Attorney, 
Attorney  for  Defendant 

/s/  ROBERT  S.  MURLLESS, 
Assistant  U.  S.  Attorney 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  April  13,  1953. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ASSOCIATION  OF  COUNSEL 
AND  ORDER 

Comes  Now  Oakley  J.  Ray,  one  of  the  attorneys 
of  record  for  the  plaintiff  in  the  above  entitled  and 
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umbered  cause,  and  moves  the  court  for  an  order 
ssociating  Kenneth  C.  Chatwin,  as  counsel  for 
laintiffs. 

Dated:  This  29th  day  of  March,  1954. 

ANDERSEN  AND  RAY, 
/s/  By   OAKLEY  J.  RAY, 

Attorney  for  Plaintiff 

ORDER 

Upon  motion  of  Andersen  and  Ray,  attorneys 
f  record  for  the  plaintiff  in  the  above  entitled  and 
umbered  cause,  it  is 

Ordered  that  Kenneth  C.  Chatwin  be  associated 
3  counsel  for  plaintiffs. 

Dated:  This  31  day  of  March,  1954. 

/s/  DAVE  W.  LING, 

Judge 

Acknowledgment  of  Service  attached. 
[Endorsed]  :   Filed  March  31,  1954. 


Title  of  District  Court  and  Cause.] 

[INUTE  ENTRY  OF  FRIDAY,  JUNE  18,  1954 

Honorable  Dave  W.  Ling,  United  States  District 
udge,  presiding. 

This  case  comes  on  regularly  for  trial  this  day 
ithout  a  jury.  H.  Yerlan  Andersen,  Esq.  and  Ken- 
eth  Chatwin,  Esq.,  appear  for  the  plaintiffs  and 
'obert  S.  Murlless,  Esq.,  Assistant  United  States 
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Attorney,  appears  for  the  defendant.  On  motion  of 
Robert  S.  Murlless,  Esq., 

It  Is  Ordered  that  Ethan  B.  Stroud,  Esq.,  is  en- 
tered as  associate  counsel  for  the  defendant. 

Counsel  for  the  plaintiffs  states  the  plaintiffs' 
case  to  the  Court. 

Counsel  for  the  defendant  moves  to  invoke  the 
Rule.  Said  motion  is  granted  and  all  witnesses  are 
excluded  from  the  courtroom  excepting  J.  M.  Stan- 
ford and  Lowell  Munsfees. 

Counsel  for  the  defendant  states  the  defendant's 
case  to  the  court. 

Plaintiffs'  Case: 

J.  M.  Stanford  is  now  duly  sworn  and  cross-ex- 
amined as  an  adverse  party. 

Plaintiffs'  exhibit  4,  Employers  quarterly  Federal 
Tax  Returns  and  Schedule,  is  admitted  in  evidence. 

Lowell  Munsfees  is  now  duly  sworn  and  exam- 
ined for  the  plaintiffs. 

The  following  plaintiffs'  exhibits  are  now  ad- 
mitted in  evidence :  5,  Power  of  attorney ;  1,  Agree- 
ment; 6,  Assignment  of  claims. 

At  twelve  o'clock  noon.  It  Is  Ordered  that  the 
further  trial  of  this  case  be  continued  to  1 :30  o'clock 
p.m. 

Subsequently,  at  1 :30  o'clock  p.m.,  the  parties  and 
counsel  being  present  pursuant  to  recess,  the  further 
proceedings  of  trial  are  had  as  follows: 

Plaintiffs'  Case  Continued: 

Lowell  Munsfees,  heretofore  sworn,  is  recalled 
and  further  examined  for  the  plaintiffs. 

The   following  plaintiffs'   exhibits   are   now   ad- 
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litted  it  evidence :  2,  Cancelled  check ;  7,  three  can- 
3lled  checks. 

Kent  Pomeroy  is  now  duly  sworn  and  examined 
Dr  the  plaintiffs. 

The  following  plaintiffs'  exhibits  are  now  ad- 
litted  in  evidence:  3,  Claim;  8,  Copy  of  letter  of 
lay  22,  1952. 

Sam  Berger  is  now  duly  sworn  and  examined 
or  the  plaintiffs. 

Plaintiffs'  exhibit  11,  Envelope  containing  As- 
sssment  Lists,  is  admitted  in  evidence. 

The  following  plaintiffs'  witnesses  are  now  duly 
worn  and  examined:  William  McRae,  Claude 
loover. 

The  plaintiffs  rest. 

Both  sides  rest. 

It  Is  Ordered  that  plaintiffs  are  allowed  30  days 
3  file  opening  brief,  defendant  30  days  thereafter 
3  file  reply  brief  and  the  plaintiffs  20  days  to  file 
losing  brief,  and  that  the  record  show  the  case  will 
e  submitted  thereon. 


Title  of  District  Court  and  Cause.] 

IINUTE  ENTRY  OF  MONDAY,  APR.  11,  1955 

Honorable  Dave  W.  Ling,  United  States  District 
"udge,  presiding. 

This  case  having  been  submitted  and  taken  under 
-dvisement. 

It  Is  Ordered  that  the  plaintiffs  have  judgment 
n  accordance  with  the  prayer  of  their  complaint. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  EXTENSION  OF  TIME  WITH- 
IN WHICH  TO  FILE  OBJECTIONS  TO 
FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Now,  Defendant  moves  for  an  extension  of  time 
within  which  to  file  objections  to  proposed  findings 
of  fact  and  conclusions  of  law,  to  and  including 
the  9th  day  of  May,  1955. 

Dated  this  2nd  day  of  May,  1955. 

JACK  D.  H.  HAYS, 

United  States  Attorney 
/s/  ROBERT  S.  MURLLESS, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant 

ORDER 

Pursuant  to  the  foregoing  motion  and  the  files 
and  records  in  the  above  entitled  and  numbered 
matter,  it  is 

Ordered  that  defendant  have  until  and  including 
the  9th  day  of  May,  1955,  within  which  to  file  ob- 
jections to  proposed  findings  of  fact  and  conclusions 
of  law. 

Dated  this  2nd  day  of  May,  1955. 

/s/  DAVE  W.  LING, 

Judge 

[Endorsed] :   Filed  May  2,  1955. 
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Title  of  District  Court  and  Cause.] 

)EFENDANT'S  OBJECTIONS  TO  (PRO- 
POSED) FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  SUBMITTED  BY 
PLAINTIFFS 

Now  defendant,  Wm.  P.  Stuart,  objects  to  the 
proposed)  Findings  of  Fact  and  Conclusions  of 
jaw  submitted  by  plaintiffs,  and  filed  on  or  about 
be  20th  day  of  April,  1955,  as  follows : 

1.  Objection  is  made  to  proposed  Finding  of 
I'act  number  1  on  the  ground  that  the  contract 
ated  November  16,  1950,  does  not  establish  a  part- 
ership  nor  a  joint  venture   (Exhibit   1) : 

2.  Objection  is  made  to  proposed  Finding  of 
i'act  number  2  upon  the  grounds  that  the  pur- 
lorted  assignment  by  the  King-Hoover  Company, 
^ated  June  16,  1951,  was  insufficient,  as  a  matter 
f  law,  and  can  not  be  considered  as  an  assignment 
f  the  claim  against  the  Collector  or  the  Govem- 
aent,  for  any  purpose: 

3.  Objection  is  made  to  Finding  of  Fact  number 
>  upon  the  grounds  that  it  is  an  incomplete  state- 
nent  of  the  facts  proved  at  the  trial;  objection  is 
Qade  on  the  further  grounds  said  finding  states, 
[S  proved,  certain  facts  with  respect  to  which  there 
VRS  no  substantial  evidence  at  the  trial,  defendant 
irging  that  there  was  no  substantial  evidence  of 
my  alleged  or  wrongful  assessment,  levy  nor  ap- 
)lication  of  funds ;  and  in  this  connection  defendant 
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urges  that  the  following  is  an  essential  part  of 
any  Findings  of  Fact  upon  the  subject  matter 
covered  by  defendant's  proposed  Finding  of  Fact 
number  3: 

"That  a  tax  arose  on  March  10,  1951,  upon  which 
date  the  assessment  list  was  received  by  the  de- 
fendant, as  Collector  of  Internal  Revenue,  Internal 
Revenue  Collection  District  of  Arizona,  at  Phoe- 
nix." 

4.  Further  objection  is  made  to  Finding  of  Fact 
number  3  upon  the  grounds  that  there  was  no  sub- 
stantial evidence  that  the  payroll  taxes  were  not  the 
obligation  of  the  plaintiff,  King-Hoover  Company 
for  the  reason  that  there  was  no  evidence  that  the 
plaintiffs,  nor  either  of  them,  were  engaged  in  a 
joint  venture: 

5.  Objection  is  made  to  proposed  Finding  of  Fact 
number  4  upon  the  grounds  that  there  was  no  sub- 
stantial evidence  that  the  plaintiffs  were  engaged 
in  a  joint  venture: 

6.  Objection  is  made  to  proposed  Finding  of  Fact 
number  5  on  the  same  grounds  and  for  the  same 
reasons  that  the  objection  is  made  to  Findings  of 
Fact  number  4  above:  In  this  connection,  defend- 
ant urges  that  the  court  should  find  as  a  fact: 

"J.  E.  Willis  never  had  any  right,  title,  or  in- 
terest to  or  in  the  contract  DA-02-002-AVI-30  which 
the  King-Hoover  Company  had  with  the  Federal 
Government  at  Bellemont,  Arizona:" 

7.  Further   objection  is  made  to  the   proposed 
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^indings  of  Fact  number  1  through  5  inclusive, 
bove  mentioned,  upon  the  grounds  and  for  the 
eason  that  there  is  a  faihire  to  state  the  following 
s  a  Finding  of  Fact,  which  is  first  hereinafter 
noted,  and  which  the  defendant  urges  is  an  essen- 
Lal  part  of  any  Findings  of  Fact  in  the  above  num- 
ered  and  entitled  matter: 

"There  was  no  overpayment  of  tax  to  the  United 
itates  of  America,  the  Internal  Revenue  Service, 
y  either  J.  E.  Willis  or  the  King-Hoover  Construc- 
Lon  Company  for  or  in  respect  to  the  year  1951." 

8.  Defendant  objects  to  each  of  the  proposed  con- 
lusions  of  law  upon  the  grounds  and  for  the  rea- 
ons  that  each  of  them  is  an  improper  statement  of 
xw  insofar  as  the  same  may  be  applied  to  the  above 
umbered  and  entitled  matter;  and  for  the  further 
eason  that  each  of  the  statements  of  law  contained 
n  said  Conclusions  of  Law  are  neither  relevant  nor 
pplicable  to  the  facts  fairly  proved  at  the  trial  of 
he  above  numbered  and  entitled  matter. 

Dated  this  9th  day  of  May,  1955. 

JACK  D.  H.  HAYS, 

United  States  Attorney 

/s/  ROBERT  S.  MURLLESS, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :  Filed  May  9,  1955. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona 

Civil  Action— No.  1828-Phx. 

J.   E.   WILLIS    and   KING-HOOVER   CON- 
STRUCTION COMPANY,  a  Joint  Venture, 

Plaintiffs, 

vs. 

WM.  P.  STUART,  Collector,  Defendant. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

The  above  entitled  cause  came  on  regularly  for 
trial  before  the  court  sitting  without  a  jury  and  the 
court,  having  duly  considered  the  evidence  in  the 
case  and  being  fully  advised  in  the  premises,  makes 
the  following  findings  of  fact  and  conclusions  of 
law. 

Findings  of  Fact 

1.  That  the  plaintiffs  above  named  were  partners 
in  a  joint  venture  organization  doing  business  as 
and  under  the  name  and  style  of  King-Hoover  Con- 
struction Company  and  J.  E.  Willis,  by  reasons  of 
the  terms  of  that  certain  contract  in  writing  dated 
the  16th  day  of  November,  1950.  (P.  Exhibit  1). 

2.  That  plaintiff.  King  -  Hoover  Construction 
Company  made  an  assignment  of  all  of  its  right, 
title  and  interest  in  the  proceeds  of  funds  due  from 
the  United  States  Government  under  contract  num- 
ber  DA-02-002-AVI-30    Navajo    Ordnance    Depot, 
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lellinont,  Arizona,  by  assignment  dated  June  16, 
951  (P.  Ex.  6). 

3.  That  the  defendant,  acting  in  his  capacity  as 
iollector  of  Internal  Revenue  for  the  District  of 
.rizona,  levied  an  attachment  on  the  sum  of  $12,- 
78.18  due  the  plaintiffs  from  the  United  States 
rovernment  under  contract  number  DA-02-002- 
.VI-30  Navajo  Ordnance  Depot,  Bellmont,  Ariz- 
tia;  and  that  out  of  said  sum  of  the  amount  of 
S667.23  was  ajDplied  to  payroll  taxes  which  were 
ot  the  obligation  of  the  plaintiffs  as  a  joint  ven- 
ire. 

4.  That  all  obligations  of  the  joint  venture  to  the 
Fnited  States  Government  were  fully  paid  and  dis- 
liarged. 

5.  That  the  siun  of  $8667.23  was  due  plaintiff 
.  E.  Willis  imder  the  joint  venture  agreement  and 
lat  plaintiff  King-Hoover  Construction  Co.,  as  a 
lember  of  the  joint  venture  had  no  right,  title,  in- 
srest  or  equity  in  and  to  said  $8667.23. 

6.  That  the  plaintiff,  J.  E.  Willis  made  proper 
laim  to  the  Collector  of  Internal  Revenue  for  re- 
Lmd  of  the  simi  of  $8667.23  on  the  26th  day  of 
)ecember,  1951. 

7.  That  the  Collector  of  Internal  Revenue,  by 
otice  to  plaintiffs  by  registered  letter  dated  on  or 
bout  the  29th  day  of  July,  1952,  disallowed  plain- 
iff's  claim  for  refund  in  its  entirety. 

Conclusions  of  Law 
1.    That  the  agreement  in  writing  executed  by  the 
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plaintiffs  on  the  16th  day  of  November,  1950,  ad- 
mitted as  plaintiff's  exhibit  1  in  evidence  created 
a  joint  venture  between  the  parties. 

2.  That  the  assignment  executed  by  plaintiff 
King-Hoover  Construction  Company  dated  the  16th 
day  of  June,  1951,  to  J.  E.  Willis,  admitted  as 
Plaintiff's  Exhibit  6  in  evidence,  gave  the  plaintiff 
J.  E.  Willis,  a  lien  on  the  proceeds  of  that  certain 
contract  number  DA-02-002-AVI-30  Navajo  Ord- 
nance Depot,  Bellmont,  Arizona,  prior  and  superior 
to  that  of  the  United  States  Government  except  for 
the  claim  of  the  United  States  Government  for  pay- 
roll taxes  and  other  deductions  growing  out  of  the 
performance  of  said  contract  in  the  sum  of  $3610.95. 

3.  That  the  defendant  wrongfully  and  illegally 
levied  upon  the  proceeds  of  said  contract  due  the 
joint  venture  and  wrongfully  and  illegally  applied 
the  sum  of  $8667.23  to  obligations  of  the  King- 
Hoover  Construction  Co. 

4.  That  the  defendant  wrongfully  refused  to 
grant  plaintiff's  claim  for  refund. 

JUDGMENT 

On  the  foregoing  findings  of  fact  and  conclusions 
of  law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  plaintiff  J.  E.  Willis  have  judgment  against 
the  defendant  for  the  principal  sum  of  $8667.23,  to- 
gether with  interest  thereon  at  the  rate  of  6%  per 
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mum  from  the  6th  day  of  November,  1951,  until 
lid,  and  for  plaintiff's  costs  in  the  sum  of  $30.80. 

Dated:    This  8th  day  of  Jime,  1955. 

/s/  DAVE  W.  LING, 
idge  of  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Produced  Filed  April  20,  1955. 

[Endorsed] :   Filed  June  8,  1955. 


Ditle  of  District  Court  and  Cause.] 

DEFENDANT'S  NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  defendant, 
)ove-named,  hereby  appeals  to  the  United  States 
3urt  of  Appeals  for  the  Ninth  Circuit.  This  ap- 
ml  is  from  the  judgment  of  the  United  States 
istrict  Court  for  the  Judicial  District  of  Arizona, 
itered  on  June  8,  1955,  in  the  above  entitled 
atter. 

Dated  this  1st  day  of  August,  1955. 

JACK  D.  H.  HAYS, 

United  States  Attorney 
/s/  ROBERT  S.  MURLLESS, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :   Filed  August  1,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    FOR    FILING- 
RECORD  AND  DOCKETING  APPEAL 

On  the  ex  parte  application  of  defendant,  the 
Court  being  fully  advised, 

It  Is  Ordered  that  the  time  for  filing  the  record 
on  appeal  with  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  and  for  docketing  therein 
the  appeal  taken  by  the  defendant  by  Notice  of 
Appeal  filed  August  1,  1955,  is  extended  to  October 
31,  1955,  pursuant  to  Rule  73(g)  of  the  Federal 
Rules  of  Civil  Procedure. 

Dated  this  8th  day  of  September,  1955. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  Dis- 
trict of  Arizona. 

[Endorsed] :   Filed  September  8,  1955. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  STATEMENT  OF  POINTS 

The  defendant,  above-named,  appellant,  who  is 
perfecting  or  has  perfected  this  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, said  appeal  being  from  the  judgments  of  the 
United  States  District  Court  for  the  District  of 
Arizona,  that  is  (1)  order  for  judgment  of  April 
the  11th,  1955,  and  (2)  Judgment  signed,  entered 
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id  filed  on  June  the  8th,  1955  (Findings  of  Fact, 
onclusions  and  Judgment). 

In  this  regard  the  defendant  intends  to  rely  upon 
le  following  points  upon  this  appeal  to  the  United 
tates  Court  of  Appeals  for  the  Ninth  Circuit, 
lat  is: 

1.  The  trial  court  erred  in  holding  that  it  had 
irisdiction  of  this  action,  since  taxpayers'  claim 
)r  refund  was  at  a  variance  with  the  complaint: 

2.  The  trial  court  erred  in  holding  that  a  bona 
de  partnership  existed  between  Willis  and  the 
;^ing-Hoover  Construction  Company: 

3.  The  court  erred  in  holding  that  the  purported 
ssignment  of  the  corporation  to  Willis  did  not  vio- 
tte  the  Assignment  of  Claims  Act: 

4.  The  trial  court  erred  in  not  holding  that  the 
overnment's  tax  lien  was  superior  to  that  of  Willis, 
ven  if  the  assignment  to  Willis  be  held  to  be  a  legal 
ssignment : 

5.  The  court  erred  in  allowing  taxpayers  inter- 
3t  in  the  amount  of  the  judgment,  by  reason  that 
iere  was  no  overpayment,  but  the  taxes  were  al- 
)cated  to  a  specifi.c  account. 

Dated  this  1st  day  of  November,  1955. 

JACK  D.  H.  HAYS, 

United  States  Attorney 

/s/  ROBERT  S.  MURLLESS, 

Assistant  U.  S.  Attorney 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :   Filed  November  1,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  the  said  Court,  includ- 
ing the  records,  papers  and  files  in  case  No.  Civ- 
1828  Phoenix,  J.  E.  Willis  and  King-Hoover  Con- 
struction Co.,  Plaintiffs,  vs.  Wm.  P.  Stuart,  Col- 
lector, Defendant,  on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing 
copies  of  the  minute  entries  are  true  and  correct 
copies  of  the  originals  thereof  remaining  in  my 
office  in  the  city  of  Phoenix,  State  and  District 
aforesaid. 

I  further  certify  that  the  said  original  docu- 
ments, and  said  copies  of  minute  entries,  together 
with  the  original  exhibits  transmitted  herewith,  con- 
stitute the  record  on  appeal  in  said  case  as  desig- 
nated in  the  Appellant's  Designation  filed  therein 
and  made  a  part  of  the  record  attached  hereto  and 
the  same  are  as  follows,  to-wit: 

1.  Plaintiffs'  Complaint. 

2.  Summons. 

3.  Minute  entry  of  February  12,  1953. 
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4.  Defendant's  Answer. 

5.  Motion  and  Order  associating  counsel  for 
laintiffs. 

6.  Plaintiffs'  Motion  to  Set. 

7.  Minute  entry  of  June  18,  1954. 

8.  Plaintiffs'  Opening  Brief. 

9.  Defendant's  Brief. 

10.  Plaintiffs'  Reply  Brief. 

11.  Minute  entry  of  April  11,  1955. 

12.  Plaintiffs'  Proposed  Findings  of  Fact  and 
onclusions  of  Law  (being  the  same  as  document 
o.  15). 

13.  Motion  and  Order  Extending  Time  to  file 
)jections  to  proposed  findings. 

14.  Defendant's  Objections  to  Plaintiffs'  Pro- 
)sed  Findings  of  Fact  and  Conclusions  of  Law 
Lbmitted  by  Plaintiffs. 

15.  Findings  of  Fact,  Conclusions  of  Law  and 
idgment. 

16.  Notice  of  Appeal. 

17.  Order  Extending  Time  for  Filing  Record 
id  Docketing  Appeal. 

18.  Statement  of  Points  Upon  Which  Defendant 
itends  to  Rely. 

19.  Designation  of  Contents  of  Record  on  Ap- 
al. 

20.  Reporter's  Transcript  of  Proceedings. 

I  further  certify  that  the  originals  of  Plaintiffs' 
fhibits  1,  2,  3,  4,  5,  6,  7,  8  and  11  in  evidence  and 
and  10  marked  for  identification  are  transmitted 
rewith  as  a  part  of  this  record  on  appeal. 
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Witness  my  hand  and  the  seal  of  said  Court  this 
2nd  day  of  December,  1955. 

/s/  WM.  H.  LOVELESS, 
Clerk 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona 

Civil  Action  No.  1828-Phx. 

J.   E.   WILLIS    and   KING-HOOVER   CON- 
STRUCTION COMPANY,  a  Joint  Venture, 

Plaintiffs, 

vs. 

WM.  P.  STUART,  Collector,  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Proceedings  had  and  evidence  taken  in  the  above 
entitled  cause  before  the  Honorable  Dave  W.  Ling, 
Judge  of  said  court,  in  his  court  room  in  the 
United  States  Court  House,  at  Phoenix,  Arizona, 
commencing  on  the  18th  day  of  June,  A.D.  1954, 
at  ten  o'clock  a.m. 

Present:  Andersen  and  Chatwin,  by  Mr.  H.  Ver- 
lan  Anderson  and  Mr.  Kenneth  C.  Chatwin  ap- 
peared on  behalf  of  Plaintiffs.  Mr.  Robert  S.  Murl- 
less,  Assistant  U.  S.  Attorney,  Phoenix,  Arizona, 
and  Mr.  Ethan  B.  Stroud,  Special  Assistant  to  the 
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ttorney  General,  Washington,  D.  C,  appeared  on 
ihalf  of  Defendant.  [1*] 

The  Clerk:  Civil  No.  1828  Phoenix.  J.  E.  Willis 
id  King-Hoover  Construction  Company,  a  joint 
3nture,  versus  William  P.  Stuart,  Collector  of  In- 
rnal  Revenue,  defendant.  For  trial. 
Mr.  Andersen :  Plaintiff  is  ready.  Mr.  Andersen 
id  Mr.  Kenneth  C.  Chatwin  for  the  plaintiff. 
Mr.  Muiiless:  If  your  Honor  please,  may  Mr. 
then  B.  Stroud  of  the  Tax  Division  of  the  De- 
artment  of  Justice  be  associated  for  the  purpose 
-  the  lawsuit? 

The  Court :    All  right,  he  may  be. 
Mr.  Murlless:    And  then  the  defendant  is  ready. 
The  Court :    You  may  proceed,  gentlemen. 
Mr.  Andersen :    Would  your  Honor  like  an  open- 
ig  statement? 
The  Court:    Yes. 

Mr.  Andersen:  This  case  arises,  if  the  Court 
lease,  out  of  a  claimed  overpayment  made  for  Fed- 
[•al  Social  Security  and  Withholding  Taxes. 
The  plaintiff  here,  Mr.  J.  E.  Willis,  as  claimed 
Y  the  plaintiff,  was  a  joint  adventurer  with  the 
Ing-Hoover  Construction  Company,  a  corporation, 
L  a  particular  government  job  carried  on  near  the 
ity  of  Flagstaff,  Arizona. 

The  plaintiff  intends  to  prove  that  an  [2]  agree- 
lent  was  entered  into  between  this  corporation  and 
[r.  Willis,  under  the  terms  of  which  Mr.  Willis  was 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
•anscript  of  Record. 
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to  advance  some  $50,000  in  funds,  which  advance 
would  permit  the  King-Hoover  Construction  Com- 
pany to  obtain  a  bond  which  was  necessary  in  order 
for  it  to  qualify  as  the  bidder  on  that  Army  job. 

We  further  intend  to  show,  your  Honor,  that  this 
advance  of  fifty  thousand  was  made,  and  that  the 
condition  for  the  advance  of  the  fifty  thousand  dol- 
lars, as  expressly  stated  in  the  terms  of  the  agree- 
ment, was  that  Mr.  J.  E.  Willis  should  be  secured 
in  this  advance  by  having  a  prior  claim  on  the  pro- 
ceeds which  were  to  come  as  payment  for  the  job 
from  the  United  States  Army. 

The  plaintiff  also  intends  to  show,  your  Honor, 
that  according  to  this  arrangement,  the  $50,000  was 
advanced,  the  job  was  duly  completed,  the  funds 
which  were  due  under  the  terms  of  the  contract  with 
the  Army  became  due  and  payable.  That  Mr.  Willis, 
through  his  agent,  Mr.  Lowell  Monsees,  attempted 
to  get  these  funds,  and  before  the  final  payment  got 
into  his  hands,  the  funds  were  taken  by  the  de- 
fendant here  in  payment  of  payroll  taxes  and  with- 
holding taxes  owed  by  the  King-Hoover  Construc- 
tion Company  to  the  Federal  Government. 

It  is  our  position,  your  Honor,  that  these  [3] 
funds  were  not  liable  for  application  of  payment 
of  those  liabilities. 

It  is  further  our  position  that  the  plaintiff  herein 
had  an  equitable  lien  upon  the  funds  from  the  mo- 
ment the  contract  was  entered  into,  and  that  this 
lien  was  prior  in  nature  to  any  lien  which  the  Gov- 
ernment may  have  had  or  attempted  to  exercise 
when  it  took  these  funds  by  its  levy. 
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Mr.  Stroud:  If  your  Honor  please,  we  would 
ke  to  invoke  the  rule  at  this  time. 

The  Court:    All  right. 

Mr.  Stroud:  And  we  have  a  representative  from 
le  Internal  Revenue  Service  with  us  here,  and 
Ithough  he  was  subpoenaed  by  the  plaintiff,  we 
^ould  like  to  have  him  sit  to  our  right  as  an 
ssistant. 

The  Court :    All  right.  He  will  be  accepted. 

All  other  witnesses  retire  from  the  court  room, 
lease.   Witnesses  excluded. 

Mr.  Andersen:  If  the  Court  please,  we  have  as 
Qe  of  our  witnesses  Mr.  Lowell  Monsees,  whom  we 
ssert  is  the  agent  of  the  plaintiff  here,  and  with 
le  Court's  permission,  we  would  like  to  have  him 
amain. 

The  Court :    All  right. 

Mr.  Stroud:  Your  Honor,  we  have  also  sub- 
oenaed  Mr.  George  Hill,  who  is  one  of  the  officers 
f  the  [4]  King-Hoover  Construction  Company.  We 
ill  not  use  him  until  it  is  our  time  to  be  up,  and 
-  he  could  be  excused  until  that  time,  subject  to 
eing  available  by  telephone. 

The  Court:    All  right. 

Mr.  Stroud :  If  your  Honor  please,  I  think  that 
le  facts  in  this  case  will  show  that  there  were  two 
Dntracts  involved. 

The  first  contract  was  one  which  the  King-Hoover 
instruction  Company  itself  entered  into  with  an 
.rmy  Base  in  Bellmont,  Arizona,  for  the  rehabili- 
ition  of  some  railroad  depot  grounds  in  Bellmont. 

I  think  the  evidence  will  show  that  the  Govern- 
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ment  was  the  first  party,  and  that  the  King-Hoover 
Construction  Company  alone  and  by  itself  was  the 
second  party  to  that  contract. 

Pursuant  to  that  contract,  the  evidence  will  show 
the  King-Hoover  Construction  Company  received 
some  seven  payments  on  that  contract,  which  checks 
were  made  to  them,  to  the  King-Hoover  Construc- 
tion Company. 

The  second  contract  that  is  involved  in  this  law- 
suit, if  your  Honor  please,  is  a  so-called  joint  ven- 
ture agreement  entered  into  between  the  King-Hoo- 
ver Construction  Company,  as  well  as  Mr.  King  and 
Mr.  Hoover,  as  first  parties,  and  Mr.  and  Mrs.  J.  E. 
Willis  as  [5]  second  parties. 

Now,  we  think  we  will  show  by  the  evidence  that 
Mr.  and/or  Mrs.  Willis  had  no  rights  under  this 
first  contract  with  the  Government,  that  the  money 
when  received  by  the  King-Hoover  Construction 
Company  was  the  King-Hoover  Construction  Com- 
pany money,  was  their  property,  and  being  their 
property,  they  could  do  with  it  what  they  pleased. 
We  expect  to  show  that. 

And  it  was  that  money  which  I  think  the  evidence 
will  show  which  King-Hoover  Construction  Com- 
pany— rather,  which  the  Government  levied  on,  and 
took,  I  think  it  was,  some  $11,000.  And  of  that  the 
plaintiffs  here  claim  some  $8600  belonged  to  one  of 
the  joint,  alleged  so-called  joint  venturers,  Mr.  and 
Mrs.  J.  E.  Willis. 

We  say  that  neither  Mr.  or  Mrs.  J.  E.  Willis 
had  an  interest.  Mr.  or  Mrs.  J.  E.  Willis  had  no 
right,  title  or  interest  in  that  money,  that  it  was  the 
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^operty  of  the  King-Hoover  Construction  Com- 
my. 

And  this  is  a  salient  fact,  if  your  Honor  please, 
id  I  think  counsel  has  admitted  it  in  his  opening 
atement,  and  I  think  it  is  an  admitted  fact,  that 
e  King-Hoover  Construction  Company  owed  these 
xes,  and  their  only  contention,  as  I  understand  it, 
leir  only  contention  is  that  this  so-called  joint  ven- 
Lrer  or  partner,  that  is,  Mr.  and  Mrs.  J.  E.  Willis, 
lat  the  money  was  theirs,  and  through  the  [6] 
dnt  venture  belonged  to  them. 
We  say  that  the  tax  was  owed  by  the  King-Hoo- 
;r  Construction  Company,  and  that  it  was  properly 
;sessed,  and  we  properly  collected  it. 
The  plaintiffs,  as  we  understand  their  allegations, 
irther  claim  that  there  was  this  so-called  partner- 
lip,  or  joint  venture. 

We  think  the  contract,  of  course,  speaks  for  it- 
If,  and  that  it  was  a  financing  agreement,  and  no 
)ubt  the  contract,  which  will  be  introduced  in  evi- 
mce,  will  show,  among  other  things,  that  the  $50,- 
)0  was  advanced  by  Mr.  Willis  on  8  per  cent  in- 
vest, with  the  possibility  if  the  project  was  suc- 
!ssful,  he  might  get  25  per  cent  interest  on  his 
Lvestment. 

At  no  time  was  this  so-called  joint  venture  or 
artnership  alleged,  prior  to  the  time  the  Govem- 
lent  took  the  money,  was  it  alleged  to  be  a  partner- 
lip. 

In  fact,  these  people  held  themselves  out  to  all 
le  world,  if  the  Court  please,  that  they  were  the 
'ing-Hoover  Construction  Company,  and  the  evi- 
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dence  will  show  that  they  filed  income  tax  returns 
showing  that  they  were  the  King-Hoover  Construc- 
tion Company. 

The  evidence  will  show  that  there  was  not  [7]  a 
Federal  income  tax  co-partnership  return  filed,  that 
is,  by  any  so-called  alleged  joint  venture  or  partner- 
ship. 

The  evidence  will  show  there  was  no  capital  ac- 
count standing  on  the  books  of  the  King-Hoover 
Construction  Company  showing  a  partner  by  the 
name  of  J.  E.  Willis.  Mr.  Willis  had  no  distribu- 
tive share  in  the  so-called  partnership.  He  had  no 
right  to  any  money  which  the  partnership  made, 
which  the  partnership  might  earn.  He  received  no 
salary  from  the  so-called  partnership. 

In  fact,  his  only  right  was  as  a  creditor  for  a 
loan  which  he  advanced,  and  we  submit  to  the  Court 
that  under  those  facts  he  was  nothing  but  a  creditor, 
and  we  came  in  ahead  of  him,  and  the  money  which 
we  took  for  the  taxes  which  were  owed  was  right- 
fully ours. 

There  are  other  facts  which  we  will  prove  to  your 
Honor  if  we  have  to  prove  anything,  which  will 
show  that  this  was  not  any  partnership,  and  we 
think  imder  the  facts  and  the  evidence  as  it  will 
be  adduced  here  that  your  Honor  should  enter  judg- 
ment for  the  defendant. 

Thank  you. 

The  Court:    Call  your  first  witness. 

Mr.  Andersen:  We  call  Mr.  Jack  Stanford  [8] 
for  cross-examination  under  the  statute,  as  the 
agent  of  the  Government. 
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JACK  M.  STANFORD 

lied  as  an  adverse  witness  by  the  plaintiffs,  for 
OSS-examination,  having  been  first  duly  sworn,  was 
:amined  and  testified  as  follows : 

Cross-Examination 
Q.     (By  Mr.  Andersen)  :     Will  you  state  your 
.me,  please?  A.     Jack  M.  Stanford. 

Q.  What  were  you  doing  during  the  years  1950 
id  1951,  Mr.  Stanford? 

A.     I   was   employed  by  the  Internal  Revenue 
irvice  in  the  District  of  Arizona. 
Q.     That  is  still  your  job,  is  it?  A.    Yes. 

Q.  What  were  your  duties  in  connection  with 
is  employment? 

A.  I  was  a  deputy  collector.  My  duties  were  in 
minor  supervisory  capacity  over  a  group  of  dep- 
y  collectors. 

Q.  Did  you  work  under  the  direction  and  super- 
sion  of  the  defendant  in  this  action,  Mr.  Stuart? 
A.    I  did.  [9] 

Q.  Particularly,  Mr.  Stanford,  was  it  your  duty 
id  obligation  to  collect  income  taxes  which  had 
en  assessed,  income  and  withholding  and  payroll 
xes  which  had  been  assessed  against  various  peo- 
e  in  this  district  ? 
A.    Yes,  sir,  that  is  right. 

Q.  What  was  your  authority  in  connection  with 
is  capacity,  Mr.  Stanford? 

A.     I  don't  believe  I  imderstand  your  question, 
r.  Andersen. 
Q.    Would  you  tell  the  Court  briefly  what  you 
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were   authorized  to  do   by  way  of  making  these 

collections  f 

A.  I  was  authorized  to  collect  past  due  delin- 
quent taxes  as  evidenced  by  warranty  for  distraint, 
by  distraint,  seizure,  and  sale  of  property,  levy 
upon  debts  of  various  types  owed  to  the  taxpayer. 

Q.  Did  you  have  an  investigatory  duty  in  con- 
nection with  thaf? 

A.  To  the  extent  of  determining  what  assets  or 
funds  there  were  available  upon  which  distraint 
could  be  made. 

Q.  It  is  my  understanding,  Mr.  Stanford,  that 
in  the  performance  of  your  duties  as  an  employee 
in  this  capacity,  you  take  upon  yourself  certain 
delinquent  taxpayers,  shall  we  say,  and  follow 
through  on  those  [10]  particular  ones,  is  that  right? 

A.  In  the  capacity  that  I  was  in  at  the  particu- 
lar time  that  the  collection  efforts  of  the  then  Col- 
lector of  Internal  Revenue  were  being  made  on  this 
King-Hoover  account,  I  was  in  the  capacity,  as  I 
said,  of  a  minor  supervisor. 

I  was  not  actually  myself  charged  directly  with 
the  collection  of  those  accounts.  I  acted  and  worked 
along  with  the  man  that  was  assigned  the  document 
or  warrant  for  distraint. 

Q.     Can  you  tell  us  who  that  was? 

A.  They  may  have  changed  hands.  I  think  they 
did. 

I  think  there  were  two  or  three  different  indi- 
viduals that  were  actually  assigned  those  accounts 
at  that  time. 
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One,  I  believe,  was  Mr.— was  a  deputy  collector 
Y  the  name  of  Gregory  Jimsik ;  I  believe  Mr.  Sam 
lerger,  and  Mr.  Horton  Yager. 

Q.    Do  you  know  Mr.  Lowell  Monsees  here? 

A.    I  do. 

Q.    When  did  you  first  meet  him? 

A.  I  believe  I  met  Mr.  Monsees  some  time  previ- 
is  to  the  King-Hoover  matter,  but  just  when  that 
as,  I  am  not  sure. 

I  believe  I  met  him  when  he  had  a  real  [11] 
5tate  office  on  Monroe  Street,  between  First  Ave- 
Lie  and  Central  Avenue. 

Q.  But  your  main  association  or  connection  with 
[r.  Monsees  was  due  to  this  delinquent  account  of 
'ing-Hoover  Construction  Company  which  you 
entioned  ?  A.    Yes. 

Q.  Can  you  tell  us  when  you  started  to  confer 
ith  Mr.  Monsees  about  this  account,  and  where  it 
as? 

A.     I  think  it  must  have  been  sometime  during 

le  latter  part  of  1951.   At  that  time,  I  called  on 

m  at  his  office  on  south  Central  Avenue,  just  be- 

w  Jefferson  Street. 

Q.     Could  you  state  what  the  purpose  of  your 

sit  there  was,  Mr.  Stanford  % 

A.     This  particular  visit  that  I  recall  in  particu- 

r  was  after  the  claim  for  refund  had  been  filed  by 

T.  Monsees,  and  the  purpose  of  the  visit  was  to 

sk  Mr.  Monsees  certain  questions  relative  to  the 

aim  for  refund. 
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Q.  Do  you  know  the  date  the  claim  for  refund 
was  filed,  Mr.  Stanford? 

A.     I  don't  know  offhand,  no,  sir. 

Q.  Do  you.  mean  to  say  that  you  hadn't  contacted 
Mr.  Monsees  about  that  account  prior  to  the  date 
the  claim  for  refund  was  filed?  [12] 

A.     I  am  sure  that  we  had,  yes. 

Q.     Where  was  that,  Mr.  Stanford? 

A.  I  recall  at  the  south  Central  Avenue  address, 
and  I  recall,  I  believe,  filing  a  levy,  serving  a  levy 
on  Mr.  Monsees  at  that  address. 

Q.  Yes.  Now,  calling  your  attention  to  the  at- 
tachment of  this  particular  amount  of  money  in- 
volved in  this  lawsuit,  the  $12,000  and  some  odd 
that  was  attached  by  the  Collector. 

Prior  to  the  time  that  this  money  became  due  and 
owing,  did  you  discuss  this  particular  amount  or 
sum  with  Mr.  Monsees? 

A.  I  don't  believe  that  I  did.  I  am  not  sure  of 
that,  though. 

Q.  Isn't  it  true,  Mr.  Stanford,  that  you  talked 
to  Mr.  Monsees  in  the  office  of  Mr.  McRae  of  the 
Collector's  office? 

A.  I  think  that  is  probably  true.  I  have  a  mem- 
ory of  Mr.  Monsees  being  in  our  office  in  connection 
with  this  matter. 

Q.  And  would  you  say  that  was  prior  in  time  to 
the  date  that  this  money  was  attached  by  the  Gov- 
ernment ? 

A.  I  couldn't  say,  Mr.  Andersen.  It  possibly 
was.  I  don't  believe  so,  though. 
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I  think  our  file  definitely  reflects  that  [13]  we, 
hortly  after  becoming  aware  of  this  fund  owing, 
hat  we  served  a  levy  and  I  have  no  positive  mem- 
»ry  of  having-  talked  to  Mr.  Monsees  prior  to  the 
ervice  of  the  levy. 

Q.  You  mentioned  a  moment  ago,  Mr.  Stanford, 
hat  you  had  gone  down  to  Mr.  Monsees's  office,  and 
hat  you  had  spoken  to  him  there  you  thought  some- 
ime  before  this  levy  was  made. 

Were  you  down  there  for  the  purpose  of  finding 
ut  what  assets  were  owned  by  King-Hoover  Con- 
truction  Company? 

A.  First,  I  don't  believe,  Mr.  Andersen,  that  I 
aid  prior  to  the  date  the  levy  was  made 

Q.    You  aren't  certain  about  that  ? 

A.  I  said  prior  to  the  date  the  claim  was  filed, 
lossibly. 

Q.  To  I  understand  your  testimony  to  be  now, 
Ir.  Stanford,  that  you  hadn't  discussed  this  partic- 
lar  sum  of  money  that  was  to  become  due  with  Mr. 
lonsees  prior  to  the  date  that  it  did  become  due  ? 

A.  My  memory  of  the  thing,  Mr.  Andersen,  is 
bat  I  don't  believe  that  I  was  aware  that  Mr.  Mou- 
ses was  in  any  way  connected  with  our  taxpayer, 
[ing-Hoover  Construction  Company,  until  we  had 
led  this  first  levy  on  the  funds.  [14] 

I  am  referring  to  the  levy  which  was  paid  now, 
ae  first  one. 

Q.    You  are  not  certain  about  that,  though? 

A.  Well,  that  is  my  best  memory  on  it.  It  hap- 
ened  some  time  ago,  and  I  felt,  in  thinking  back 
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over  this,  I  have  always  taken — ^my  thoughts  have 
always  been  that  the  first  indication  of  Mr.  Mon- 
sees'  interest  in  the  matter  was  after  we  had  filed 
the  first  levy. 

Q.     Do  you  know  the  amount  of  this  first  levy? 

A.    It  was  something  over  $11,000. 

Q.     Could  it  have  been  over  twelve  thousand? 

A.    Yes. 

Q.    Was  it  not  in  fact  $12,278.18? 

A.     That  is  right,  I  believe. 

Q.    And  can  you  say  when  that  levy  was  made? 

A.  I  believe  it  was  made  about  August  20th, 
1951,  or  shortly  thereafter. 

Q.  Do  you  know  when  the  funds  actually  were 
obtained  by  the  Collector's  office  ? 

A.  I  can't  state  the  date  definitely.  It  was  some- 
time— I  believe  there  was  quite  a  delay.  I  would 
say  offhand  that  it  must  have  been  sometime  in 
October,  1951. 

Q.     Could  it  have  been  November  6th,  1951? 

A.    It  could  have  been,  yes.  [15] 

Q.  And  so  when  you  made  this  levy,  between 
that  date,  which  you  state  was,  to  the  best  of  your 
recollection,  in  August,  between  that  date  and  the 
date  the  funds  were  actually  obtained,  you  did  have 
discussion  with  Mr.  Monsees,  did  you? 

A.  I  believe  that  would  be  right.  Surely  some- 
time between  that  date,  Mr.  Monsees — I  became 
aware  that  Mr.  Monsees  had  an  interest. 

Q.  Did  you  know  what  Mr.  Monsees'  interest 
was? 
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Mr.  Stroud:  Your  Honor,  we  object  to  that  ques- 
on.  We  object  to  any  interests  Mr.  Monsees  may 
ave  had,  and  ask  that  that  be  stricken  from  the 
3Cord.  I  don't  think  it  is  proper  for  counsel  to 
rove  agency  by  this  gentleman  here,  if  that  is  what 
e  is  attempting  to  do. 

Mr.  Andersen:  This  isn't  our  object,  to  prove 
^ency  here,  especially.  We  are  trying  to  get  from 
lis  witness  his  information  about  this  subject  at 
lis  particular  time.  I  think  it  is  thoroughly  com- 
etent. 

The  Court:    Go  ahead. 
Mr.  Andersen:    Read  the  question  please. 
(The  pending  question  was  read  by  the 
Reporter.) 
A.     (By  The  Witness)  :    I  think  he  explained  to 
le  what  he  claimed  his  [16]  interest  was,  yes. 
Q.     (By   Mr.   Andersen) :     Could   you   tell   the 
ourt  what  that  was*? 

Mr.    Stroud:     Same    objection,    if   your   Honor 
[ease.  It  would  be  hearsay,  not  properly  connected 
p  as  yet.  No  agency  of  any  type,  or  interest. 
The  Court:    They  probably  will  later. 
Mr.  Andersen:    We  will,  your  Honor. 
A.     (By  The  Witness)  :    My  memory  is  that  Mr. 
"onsees  alleged  that  the  person  whom  he  was  rep- 
isenting,  Mr.  Willis,  had  advanced  fimds  on  this 
articular  Government  contract,  against  which  we 
ad  levied,  and  that  he  was  entitled  to  be  paid  be- 
)re  the  Government,  that  Mr.  Willis  was  entitled 
:  ]De  paid  before  the  Government's  levy  was  on. 
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Q.  (By  Mr.  Andersen) :  Did  he  give  you  any 
other  information  about  this  arrangement  between 
Mr.  Willis  and  the  construction  company? 

A.  Well,  I  think  probably  he  did,  Mr.  Andersen, 
but  offhand  I  feel  we  probably  discussed  the  matter, 
and  Mr.  Monsees  no  doubt  did  furnish  some  other 
information,  but,  in  general,  that  was  the  main 
point,  as  I  recall  it.  [17] 

Q.  Did  he  mention  anything  to  you  about  an 
assignment  which  had  been  made  by  the  construc- 
tion company  to  Mr.  Willis  ? 

A.    He  may  have.  I  don't  recall  for  sure. 

My  impression,  or  my  thinking  after  whatever 
discussion  I  may  have  had  with  Mr.  Monsees  was 
that  this  was  just  a  financing  arrangement,  and  that 
the  Government  would  be  entitled  to  go  ahead  and 
levy  on  the  amount. 

Mr.  Andersen:  Would  you  mark  this  for  identi- 
fication ? 

The  Clerk:  Plaintiffs'  Exhibit  1  for  identifica- 
tion. 

(Said  Agreement  was  marked  Plaintiffs'  Ex- 
hibit Number  1  for  identification.) 

Q.  (By  Mr.  Andersen)  :  I  hand  you  Plaintiffs' 
Exhibit  1  for  identification,  and  ask  you  if  you  have 
ever  seen  this  document  before,  Mr.  Stanford  ? 

A.  I  can't  definitely  say  whether  I  have  seen  it 
or  not,  Mr.  Andersen. 

In  explaining  that  answer,  I  would  like  to  say 
that  this  particular  case  was  more  or  less,  to  a  point, 
anyway,  a  routine  matter  with  us,  and  I  have  at- 
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smpted  to  recall  in  the  last  few  days  to  memory 

nything  [18]  that  I  may  have  heard  or  seen  on  the 

latter. 

Thinking  along  the  lines  of  ever  having  seen  a 
ocument  such  as  this,  I  haven't  been  able  to  defi- 
itely  recall  whether  I  did  or  didn't. 

Q.  Do  you  ever  remember  discussing  that  par- 
cular  docmnent  either  with  Mr.  McRae  or  Mr. 
[onsees  ?  A.     No. 

Q.  You  did  know,  did  you  not,  that  Mr.  Mon- 
ies was  not  an  officer  of  King-Hoover  Construction 
ompany? 

A.     Yes,  I  had  no  knowledge  if  he  was  an  officer. 

Q.  But  you  knew  he  was  acting  on  behalf  of  Mr. 
Willis,  did  you?  A.    Yes. 

Q.  And  that  the  reason  he  was  so  acting  was 
Bcause  Mr.  Willis  had  placed  this  $50,000  into  this 
articular  job,  is  that  right? 

A.  That  is  right.  And  my  understanding  was 
lat  he  was  attorney  in  fact  for  Mr.  Willis. 

Q.  Mr.  Monsees  told  you  he  was  worried  about 
3tting  his  money  back,  didn't  he? 

A.    I  think  that  he  indicated  that  for  his  client, 

3S. 

Q.  Did  you  tell  him  that  you  had  made  this  levy 
pon  these  funds  of  $12,278.00? 

A.  I  can't  definitely  remember  whether  I  did 
r  not.  [19]  I  feel  sure  that  we  must  have  informed 
Lm  of  that. 

Q.  Is  it  not  true,  Mr.  Stanford,  that  you  made 
1  agreement  with  Mr.  Monsees  that  you  would  not 
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bother  those  funds,  but  that  you  would  allow  them 

to  come  into  his  hands? 

A.     I  don't  believe  that  is  right,  no,  sir.   No. 

Q.    You  don't  recall  any  such  agreement? 

A.    No. 

Q.  Isn't  it  true  that  Mr.  Monsees  told  you  that 
he  was  interested  in  paying  all  payroll  taxes,  with- 
holding taxes  due  for  wages  paid  on  this  particular 
job,  and  that  he  would  pay  those? 

A.  I  don't  have  any  positive  memory  of  his  hav- 
ing made  such  a  statement,  no. 

Q.  Didn't  you  discuss  with  him  the  amount  of 
payroll  taxes  and  withholding  taxes  due  on  this  par- 
ticular job? 

A.  We  may  have.  I  don't  know  for  sure  about 
that  either. 

Q.  Would  that  not  be  part  of  your  responsibility 
to  make  inquiry  about  the  payroll  taxes  on  this  job? 

A.  Yes.  Whether  we  made  inquiry  of  Mr.  Mon- 
sees or  not,  I  don't  know.  It  wouldn't  necessarily 
follow  that  we  would  have. 

Q.  Did  you  ask  Mr.  Monsees  about  what  assets 
King-Hoover  [20]  Construction  Company  owned? 

A.  I  have  no  positive  memory  of  asking  him.  It 
could  very  well  be  that  I  did,  though. 

Q.  Wasn't  that  the  object  of  your  visit  with  Mr. 
Monsees  in  his  office? 

A.  I  don't  recall,  Mr.  Andersen,  that  long  ago. 
It  was  in  connection  with  this  whole  matter,  I  am 
sure,  but  what  specific  points  these  visits  covered, 
I  don't  recall. 
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Q.  Don't  you  recall  asking  Mr.  Monsees  whether 
ir  not  they  were  going  to  make  or  lose  money  on 
his  particular  job  at  Flagstaff*? 

Mr.  Stroud:  Your  Honor,  I  think  the  witness 
las  answered.  He  said  he  didn't  remember.  I  think 
t  is  repetitious. 

The  Court:    Oh,  I  think  so. 

Q.  (By  Mr.  Andersen)  :  Did  you  understand 
hat  Mr.  Monsees  was  paying  a  portion  of  these 
)ayroll  taxes'? 

A.  I  don't  believe  I  ever  had  any  understanding 
hat  Mr.  Monsees  was  paying  a  portion  of  them,  no. 

Mr.  Andersen:  Mark  that  for  identification, 
►lease. 

The  Clerk:  Plaintiffs'  Exhibit  2  for  identifica- 
ion.  [21] 

(Said  Cancelled  Check  marked  as  Plaintiffs' 
Exhibit  2  for  identification.) 

Q.  (By  Mr.  Andersen) :  Do  you  know,  Mr. 
Uanford,  whether  or  not  Mr.  Monsees  ever  sent  a 
heck  to  the  Government  in  payment  of  these  de- 
inquent  payroll  taxes,  or  in  payment  of  any  pay- 
oil  taxes  in  connection  with  this  job  at  Flagstaff  I 

A.    I  am  afraid  I  would  have  to  answer  that  that 

just  don't  have  any  positive  memory  on  it. 

It  would  be  a  matter  that  wouldn't  necessarily 
lave  stayed  in  my  mind  at  all,  and  I  just  don't 
emember. 

Q.  I  hand  you  Plaintiffs'  Exhibit  2  for  identifi- 
ation,  and  ask  you  if  you  have  ever  seen  that  docu- 
lent  before? 


42  Wm.  P.  Stuart  vs. 

(Testimony  of  Jack  M.  Stanford.) 

A.  Well,  I  don't  have  any  positive  memory  of 
ever  having  seen  it.  It  may  be  that  I  did  see  it. 
I  don't  know. 

Q.  Would  it  be  your  business  to  know  when  any 
money  was  received  on  these  accounts  on  which  you 
were  working? 

A.  Not  necessarily,  except  possibly  in  a  general 
way. 

As  I  have  said,  I  was  acting  in  a  supervisory 
capacity,  and  didn't  have  at  all  times  complete  [22] 
information  in  regard  to  the  collection  of  these  par- 
ticular delinquent  taxes. 

Q.  Do  you  have  with  you,  Mr.  Stanford,  the  in- 
formation as  to  when  the  assessments  and  demand 
for  payment  were  made  of  the  King-Hoover  Con- 
struction Company  for  payroll  taxes  for  1951,  and 
for  the  last  quarter  of  1950  ? 

A.  I,  myself,  don't  have  those  with  me,  no,  sir. 
They  are  records  that  are  not  under  my  jurisdiction 
or  custody. 

Q.    Does  Mr.  Berger  have  that  inf onuation  ? 

A.    I  believe  that  he  has,  yes. 

Q.  Do  you  have  the  items  which  were  listed  on 
the  subpoena  duces  tecum  delivered  to  you  by  the 
Marshal  ? 

A.  Most  of  those  items,  Mr.  Andersen,  were  not 
in  my  custody,  so  I  don't  have. 

Q.    Does  Mr.  Berger  have  those  items  ? 

A.  I  don't  think  Mr.  Berger  has  most  of  them 
either. 
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(Handing  documents  to  counsel.)  The  first  listed 
ms  referring  to  the  claim  for  refund  documents, 
^  only  documents  that  we  would  have  in  our 
Lce,  or  that  we  would  have  in  our  office  here  were 
plicates,  possibly,  or  carbon  copies  of  some  of 
ise  that  you  have  asked  for  here.  I  think  the 
ginals  [23]  were  transmitted  to  the  Internal 
venue,  Washington,  office. 

3.     Do  you  have  any  of  these  dociunents  at  all 
your  possession  now,  or  did  you  bring  any  of 
?m  with  you? 

Mr.  Stroud:     To  shorten  this  up,  Mr.  Andersen, 
hink  I  have  most  of  those  in  my  possession  here, 
hat  is  it  specifically  you  are  asking  for? 
VTr.  Andersen:     I  will  tell  you. 
Vir.  Stroud:    Your  Honor,  we  are  not  willing  to 
pulate  to  any  of  the  information  stated  in  the 
lim  for  Refund  filed  by  the  plaintiffs. 
[Counsel  just  asked  if  we  were  willing  to  stipulate 
it.  We  will  not  stipulate  to  it.  It  is  self-serving. 
Wq  will  stipulate  they  filed  a  Claim  for  Refund, 
e  answer  admits  that.  And  I  think  they  have 
:en  proper  procedural  methods  to  get  into  the 
urt,  but  we  won't  stipulate  any  of  the  matter  in 
!  Claim  for  Refund  is  true  or  false. 
Wq  have  the  Claim  here,  if  they  would  like  to 
i  it. 

3.  (By  Mr.  Andersen)  :  Did  you  ever  see  the 
dm  for  Refund  filed  by  the  King-Hoover  Con- 
uction  Company  and  Mr.  Willis,  Mr.  [24]  Stan- 
•d? 
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A.  I  may  have,  Mr.  Andersen.  It  was  filed  so 
long  ago,  I  couldn't  say  for  sure  about  that.  It 
would  have  gone  into  our  office  and  be  processed 
the  same  as  any  other  claim. 

Q.  Would  not  the  claim  have  come  over  your 
desk? 

A.     Not  necessarily,  no,  sir. 

Q.     Or  any  letters  in  connection  with  if? 

A.    No. 

Q.  Who  would  have  seen  this  Claim  for  Refund 
in  your  office,  and  letters  connected  with  it? 

A.  That  would  depend,  Mr.  Andersen,  as  to  how 
it  was  sent.  If  it  were  mailed  to  anyone's  attention 
in  particular,  it  would  have  been,  it  would  have 
gone  to  them  first,  and  then  under  usual  procedure, 
would  have  been  transmitted  to  our  Wage  and  Ex- 
cise Branch  for  processing. 

Q.  You  can't  say,  then,  that  you  have  or  have 
not  seen  the  Claim  for  Refimd? 

A.  Not  definitely,  no.  The  only  possibility  that 
I  may  have  seen  it  was  if  it  were  mailed  to  my 
attention.  Otherwise,  ordinarily,  I  wouldn't  have 
seen  it. 

Mr.  Andersen :  May  this  be  marked  for  identifica- 
tion, please? 

The  Clerk:  Plaintiffs'  Exhibit  3  for  identifica- 
tion. [25] 

(Said  Claim  referred  to  was  marked  as  Plain- 
tiffs' Exhibit  3  for  identification.) 

Mr.  Andersen:  I  think  that  is  all  at  the  present 
time,  your  Honor. 
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Mr.  Stroud:    May  I  ask  a  couple  questions? 

The  Court:  Yes. 

Examination 
Q.    (By  Mr.  Stroud)  :   Mr.  Stanford,  the  assess- 
snt  was  made  by  the  Commissioner  against  King- 
oover   Construction   Company   for  the   taxes   in 
Lestion,  is  that  right?  A.     That  is  right. 

Q.     There  is  no  doubt  but  what  those  taxes  were 
i^ed  by  the  King-Hoover  Construction  Company, 
there,  sir? 

A.    I  don't  think  so,  no. 
Mr.  Stroud :    That  is  all. 

Further  Cross-Examination 
Q.   (By  Mr.  Andersen)  :  On  what  basis  were  these 
sessments  made?  Were  they  made  on  the  basis 

the  returns  filed  by  King-Hoover  Construction 
)mpany  ? 
A.     As  far  as  I  know,  they  were  on  the  basis 

a  voluntary  disclosure  of  the  liability.  [26] 
I  think  there  was  one  return  which  was  filed  and 
^ned  under  authority  of  Section  3612  of  the  In- 
rnal  Revenue  Code  by  one  of  our — by  myself,  I 
ilieve,  in  that  case. 

Q.    Do  you  have  copies  of  those  returns  here 
Lth  you? 

A.    No,  I  don't  have  those  either. 
Mr.  Andersen:     Are  you  willing  to  stipulate  to 
.ose? 

The  Witness:    I  have  the  return. 
Mr.   Andersen:     Will   you   stipulate   they   were 
ade  on  that  basis? 
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Q.  (By  Mr.  Andersen) :  Who  else  besides  Mr. 
Berger  would  know  about  this  case,  Mr.  Stanford? 

A.  Mr.  Yager  was  concerned  in  the  collection 
of  the  account  also. 

Mr.  Andersen :  Will  you  mark  this  for  identifica- 
tion, please? 

The  Clerk:  Plaintiffs'  Exhibit  4  for  identifica- 
tion. 

(Said  Employer's  Quarterly  Federal  Tax  Re- 
turns and  Schedules  were  marked  for  identifica- 
tion as  Plaintiffs'  Exhibit  Number  4.) 

Q.  (By  Mr.  Andersen) :  I  hand  you  Plaintiffs' 
Exhibit  4  [27]  for  identification,  and  ask  you  if 
you  can  identify  that  document? 

A.  Well,  these  are  returns  of  social  security  and 
withholding  taxes  filed  in  the  name  of  King-Hoover 
Construction  Company. 

Q.  And  you  made  your  assessment  based  upon 
these  returns,  didn't  you?  A.     Yes. 

Q.  Can  you  tell  the  Court  when  demand  for 
payment  of  this  was  made? 

A.     I  don't  have  the  records. 

Q.     You  don't  have  the  dates  on  it? 

A.     I  don't  have  the  records. 

Q.    Does  Mr.  Berger  have  the  records  on  it? 

A.    Yes,  I  believe  he  does. 

Mr.  Andersen:  We  offer  in  evidence  Plaintiffs' 
Exhibit  4  for  identification. 

The  Court:    Do  you  have  any  objection? 

Mr.  Stroud:  No  objection  to  Plaintiffs'  Exhibit 
4,  if  the  Court  please. 
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rhe  Court:    It  may  be  received. 

?he  Clerk:    Plaintiffs'  Exhibit  4  in  evidence. 

(Said  Employer's  Quarterly  Federal  Tax  Re- 
turns and  Schedules  were  received  in  evidence 
and  marked  as  Plaintiffs'  Exhibit  4.)   [28] 
ilr.  Andersen:     I  believe  that  is  all. 
At.  Stroud:     No  questions. 
Dhe  Court:    That  is  all. 

(Witness  excused.) 
Dhe  Court:     We  will  have  our  morning  recess 
this  time. 

(A  short  recess  was  had.) 
Che  Court :  You  may  proceed. 
\1t.  Andersen:    I  call  Mr.  Monsees. 

LOWELL  L.  MONSEES 
led  as  a  witness  in  behalf  of  the  plaintiffs,  hav- 
■  been  first  duly  sworn,  was  examined  and  testi- 
l  as  follows : 

Direct  Examination 
J.     (By  Mr.  Andersen)  :     Will  you  state  your 
ne,  please? 

V.     Lowell  L.  Monsees,  M-o-n-s-e-e-s. 
J.    Where  do  you  live? 
V.     536  West  Virginia,  Phoenix. 
J.     How  long  have  you  lived  in  this  area,  Mr. 
•usees?  A.     Since  1936. 

J.     What  is  your  present  occupation? 
k.    I  am  a  realtor  and  investment  broker.  [29] 
J.     Do  you  know  Mr.  J.  E.  Willis? 
i.    Yes,  sir. 
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Q.     How  long  have  you  known  him? 

A.     Since  1949. 

Mr.  Andersen:  May  this  be  marked  for  iden- 
tification, please? 

The  Clerk:  Plaintiffs'  Exhibit  5  for  identifica- 
tion. 

(Said   Power   of   Attorney   was   marked   as 
Plaintiffs'  Exhibit  5  for  identification.) 

Q.  (By  Mr.  Andersen) :  I  hand  you  Plaintiffs' 
Exhibit  5  for  identification,  and  ask  you  if  you 
recognize  that  document?  A.    Yes,  sir. 

Q.    Will  you  tell  the  Court  what  it  is? 

A.  That  is  a  general  Power  of  Attorney  given 
me  by  Mr.  and  Mrs.  Willis  to  sign  all  documents, 
and  do  business  in  their  behalf. 

Q.     In  the  State  of  Arizona? 

A.     In  the  State  of  Arizona. 

Mr.  Andersen:  We  offer  Plaintiffs'  Exhibit  5  in 
evidence. 

Mr.  Stroud:  May  I  ask  this  witness  a  question 
on  voir  dire,  your  Honor? 

The  Court :    You  may. 

Q.  (By  Mr.  Stroud) :  Mr.  Monsees,  did  you  re- 
ceive this  [30]  Power  of  Attorney  in  the  mail? 

A.     ]^o,  sir. 

Q.     Where  did  you,  and  when  did  you  receive  it? 

A.  Right  here  in  Phoenix  over  at  the  First  Na- 
tional Bank. 

Q.  Did  you  see  these  people  sign  their  signature 
here?  A.    Yes,  sir. 

Mr.  Stroud:    We  object  to  the  introduction  of  the 
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cument,  your  Honor,  for  the  reason  we  don't  be- 
ve  an  agent  can  prove  his  agency  by  hhnself .  We 
n't    believe    the    document    is    properly    authen- 
iated. 

Mr.  Andersen:     If  the  Court  please,  this  is  the 
ry  reason  we  have  this  document,  is  so  that  Mr. 
onsees  need  not  prove  the  agency  by  himself. 
The  Court:    All  right,  it  may  be  received. 
The  Clerk:    Plaintiffs'  Exliibit  5  in  evidence. 
(Said  Power  of  Attorney  was   received  in 
evidence  and  marked  Plaintiffs'  Exhibit  Num- 
ber 5.) 
Q.    (By  Mr.  Andersen)  :  Will  you  state  what  you 
as  agent  for  Mr.  Willis?  What  are  your  general 
[ties?  What  have  they  been? 
A.     I  have  handled  Mr.  Willis's  investments  in 
e  State  of  Arizona,  since  prior  to  this  contract, 
wever. 

This  contract — this  Power  of  Attorney  was  [31] 
v^en  me  after  I  had  made  several  transactions  for 
m  to  his  satisfaction,  and  he  wanted  me  to  con- 
nie  to  do  business  for  him  while  he  was  out  of 
;ate. 

Therefore,  he  gave  me  a  general  Power  of  At- 
rney  to  buy  and  sell  and  transact  business  for 
m  in  his  absence. 

Q.  When  did  you  first  contact  the  offices  of 
ing-Hoover  Construction  Company,  or  when  did 
ey  first  contact  you? 

A.  Well,  our  office  wrote  bonds  for  the  King- 
oover   Construction   Company  prior  to  the  time 


50  Wm.  P.  Stuart  vs. 

(Testimony  of  Lowell  L.  Monsees.) 

that  I  was  directly  interested  in  this  case  in  this 

Government  job.  I  knew  of  their  operation. 

I  was  referred — they  were  referred  to  me  on  this 
particular  job  through  their  accountant,  who  was 
a  neighbor  and  good  friend  of  mine. 

King-Hoover  Construction  Company  had  been  in 
operation  in  this  area  for  a  number  of  years,  and 
being  in  the  real  estate  and  investment  business, 
I  knew  of  their  operations  for  quite  some  time. 

Q.  Did  you  on  behalf  of  Mr.  Willis  enter  into 
an  agreement  with  the  King-Hoover  Construction 
Company?  A.     Yes,  sir. 

Q.  I  hand  you  Plaintiffs'  Exhibit  Number  1  for 
identification,  and  ask  you  if  you  recognize  that 
document?  [32]  A.     Yes,  sir. 

Q.  And  will  you  tell  the  Court  what  it  is, 
please  ? 

A.  Well,  it  is  an  Agreement  that  was  entered 
into  between  the  King-Hoover  Construction  Com- 
pany and  Mr.  and  Mrs.  J.  E.  Willis,  a  joint  ven- 
ture, to  do  this  particular  job. 

Q.     That  is  the  job  at  Flagstaff? 

A.  At  Flagstaff,  Government  job,  number  so 
and  so.  It  is  a  long  number  here. 

Q.  Do  you  know  the  signatures  that  are  on  that 
document?  A.     I  do. 

Q.    And  did  you  see  Mr.  Hoover  sign  that? 

A.    Yes,  I  did. 

Q.    And  Mr.  King? 

A.     Yes,  I  did,  that  is  right. 

Q.    And  your  signature  appears  there,  does  it? 
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A..     That  is  right. 

Q.    And  that  is  your  signature? 

A..     That  is. 

Mr.  Andersen:     We  offer  Plaintiffs'  Exhibit   1 

:  identification  in  evidence. 

Mr.  Stroud:    No  objection. 

rhe  Court:     It  may  be  received. 

rhe  Clerk:  Plaintiffs'  Exhibit  1  in  evidence.  [33] 

(Said  Agreement  referred  to  was  received  in 
evidence  and  marked  as  Plaintiffs'  Exhibit  1.) 
3.  (By  Mr.  Andersen)  :  Mr.  Monsees,  were  there 
y  other  agreements  about  this  Flagstaff  job  be- 
een  you,  as  agent  for  Mr.  Willis,  and  the  King- 
)over  Construction  Company,  which  were  not  in- 
^'porated  in  this  Agreement  ?  A.I  think  not. 

Q.  That  is,  this  Agreement  covered  pretty  much 
3  relationship?  A.     That  is  right. 

Q.    Will  you  just  tell  the  Court  what  you  did  in 
mection  with  this  Flagstaff  job,  generally? 
A..     Well,  from  the  very  inception,  you  mean? 
Q.    Yes. 

A..  Well,  as  I  stated  a  minute  ago,  I  was  ap- 
oached  by  the  accountant  for  the  King-Hoover 
nstruction  Company.  I  was  informed  of  this  job 
it  was  coming  up,  that  it  was  going  to  be  a  good 
),  and  that  King-Hoover  would  like  to  bid  on  it, 
t  they  didn't  have  sufficient  funds  available  at 
3  time  to  make  bond,  and  that  if  I  was  interested 
going  into  the  deal  with  them,  make  funds  avail- 
le  so  that  they  could  make  bond,  they  would  be 
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interested  in  discussing  it  with  us  on  a  joint  ven- 
ture basis.  [34] 

Discussions  proceeded,  and  we  entered  into  this 
contract. 

I  deposited  $50,000  in  a  joint  account,  King- 
Ploover  Construction  Company  and  J.  E.  Willis,  in 
the  First  National  Bank  for  this  particular  pur- 
pose. 

The  job  proceeded.  It  was  set  up  in  this  bank  ac- 
count that  I  was  to  sign  all  checks,  approve  all 
bills  that  were  paid,  inspect  the  books,  made  regular 
inspection  as  I  saw  fit • 

Mr.  Stroud :  Your  Honor,  if  there  is  some  agree- 
ment, we  object  to  the  witness  testifying  on  that,  if 
there  is  some  other  agreement,  bank  account  agree- 
ment, I  think  that  would  be  the  best  evidence  of 
what  it  said  or  contained. 

We  would  also  like, — I  think  we  have  gotten  to 
a  crucial  point  in  the  case — ^we  would  also  like  testi- 
mony to  be  in  question  and  answer  form,  rather 
than  the  voluntary  statements  of  the  witness,  if  we 
may. 

The  Court:  This  will  probably  save  time  to  ask 
him  to  state  what  he  did  in  connection  with  it. 

Q.  (By  Mr.  Andersen) :  Will  you  proceed,  Mr. 
Monsees  ? 

A.  As  the  job  progressed,  I  made  my  regular 
inspections  at  the  Bellmont  Ordnance  Base. 

I  had  a  pass  issued  me  by  the  Commanding  [35] 
Colonel  that  would  give  me  full  run  of  the  base 
where  we  were  working. 
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I  contacted  Mr.  Hoover  on  the  job.  I  contacted 
r.  Cuthbert,  who  was  general  foreman,  and  in  many 
ses  I  had  to  make  decisions  in  Mr.  Hoover's  ab- 
Qce,  because  he  was — ^well,  decisions  would  have 

be  made.  He  would  ask  me  what  to  do  about  it, 

d  I  would  tell  him  what  I  thought,  and  that  was 

e  way  it  was  done. 

During  the  course  of  the  job,  Mr.  Hoover  got  into 

[Acuities   on   some   other  work,   and  because   we 

ire  invested  in  the  job,  I  became  more  active,  be- 

use  I  wanted  to  protect  my  investment. 

In  fact,  I  loaned  the  company  my  own  personal 

nds  at  one  time.  I  transferred  the  joint  account 

er  to  my  personal  account,  because  the  joint  ac- 

unt   was    delinquent — not   delinquent,    but   there 

IS  no  funds  there,  so  I  transferred  it  over  to  my 

m  account. 

And  from  July  10th,  I  believe  it  was,  until  the 

)se  of  the  job,  I  had  handled  all  the  funds  on  the 

b  without  any  other  signature. 

I  could  go  further  in  detail,  if  you  want. 

Q.     It  is  your  testimony,  Mr.  Monsees,  that  the 

nds  involved  in  this  job  were  all  kept  separate 

om  any  funds  of  the  King-Hoover  Construction 

)mpany?  [36]  A.     Yes,  sir. 

Q.    Now,  you  said  something  about  your  having 

sign  all  checks? 

A.  I  did  sign.  It  was  set  up  when  the  job 
arted.  It  was  set  up  in  the — when  I  deposited  the 
0,000  in  the  bank,  it  was  established  at  that  time 
at  my  signature  must  appear  on  all  checks. 
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Q.    Did  you  deal  with  the  material  suppliers  who 
supplied  material  for  these  jobs?  A.    I  did. 

Q.     Could  you  name  some  of  them? 

A.     Well,   the   Arizona   Hardware    Company   in' 
Flagstafe. 

Mr.  Stroud:    Your  Honor,  we  object  to  the  ques- 
tion, "Dealing  with". 

It  calls  for  a  conclusion.  It  is  non-descriptive.  We 
don't  know  what  counsel  means  by  dealing  with. 

Mr.  Andersen:    I  think,  your  Honor,  the  witness 
can  state  what  he  did  by  way  of  dealing. 

The    Court:     Did   you   purchase   material   from 
these  people? 

The  Witness:    Yes. 

Q.     (By   Mr.   Andersen) :     Did   you   correspond 
with  these  material  suppliers? 

A.    I  did.  [37] 

Q.     Would  you  name  one  or  two  others? 

A.    Well,  L.  B.  Foster  was  the  major  supplier 
of  all  equipment  and  supplies  on  the  job. 

Arizona  Hardware  Company,  and  several  sub-con- 
tractors I  dealt  directly  with. 

Q.     Was  J.  H.  Baxter  Company  of  Texas  in- 
volved in  this  deal? 

A.     Yes,  sir.  They  were  one  of  the  big  suppliers. 

Q.     Did  they  contact  you  for  payment  of  their 
bills?  A.     They  did. 

Q.     They  sent  the  bills  to  your  office,  did  they? 

A.    Yes,  sir. 

Q.    And  all  payments  of  these  bills  were  made 
out  of  this  bank  account  that  you  speak  of? 
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A.     That  is  right. 

Q.  What  arrangements  were  there  made,  Mr. 
onsees,  to  secure  the  repayment  of  this  $50,000 
you  as  agent  for  Mr.  Willis? 
A.  Well,  we  were  to  get  some  of  the  proceeds 
'  the  job — our  contract  called  for  25  per  cent,  the 
turn  of  our  investment  plus  25  per  cent  of  the 
)t  profit. 

Q.     Or  eight  per  cent? 

A.  Or  eight  per  cent  interest  on  our  investment, 
liichever  was  greater. 

Q.    Were  all  proceeds  from  this  job  deposited  in 
is   [38]  particular  bank  account? 
A.    Yes,  sir. 

Q.  That  is,  with  the  exception  of  the  last  sum 
'.  $12,278.00? 

A.    Yes,  sir,  that  is  correct. 
Q.    Did  these  funds  come  direct  from  the  Army 
I  your  office? 

A.  They  come  directly  from  the  Army  to  the 
ing-Hoover  Construction  Company  and  my  office 
'gether.  They  don't  come  directly  to  my  office, 
hey  come  to  the  King-Hoover  Construction  Com- 
my  and  my  office. 

Q.  You  mean  that  is  the  way  they  were  ad- 
ressed?  A.     That  is  right. 

Q.    How  much  of  this  $50,000  was  repaid  to  you  ? 
A.     You  mean  finally? 
Q.    Yes.  A.    $45,000. 

Q.  Then  there  is  still  five  thousand  plus  your 
lare  of  the  profits  due  you  from  this  venture? 
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A.     That  is  correct,  yes,  sir. 

Q.  Do  you  know  whether  or  not  the  job  made 
a  profit? 

A.     Yes,  sir.  The  books  show  they  did. 

Q.     Of  approximately  how  much? 

A.     As  I  recall,  it  was  twenty-three,  $24,000. 

Q.  Of  which  you  claim  25  per  cent,  is  that 
right?  [39]  A.     That  is  right. 

Q.  You  heard  the  testimony  here  of  Mr.  Stan- 
ford, Mr.  Monsees. 

Calling  your  attention  to  your  dealings  with  the 
office  of  the  Collector  of  Internal  Revenue,  did  you 
have  conversation  with  these  people  about  the  pro- 
ceeds from  this  job?  A.    Yes,  sir. 

Q.  Can  you  state  when  that  was  and  who  was 
present  ? 

A.  Well,  I  had  numerous  conversations  with 
Mr.  Stanford  and  Mr.  Berger. 

I  don't  recall  when  the  first  one  was  on  this 
particular  job. 

I  have  known  the  Internal  Revenue  Office  for 
quite  some  time,  being  a  business  man,  and  I  have 
known  both  of  these  gentlemen  prior  to  the  time 
that  I  became  interested  in  this  job. 

The  exact  date  when  I  first  discussed  the  King- 
Hoover  job  with  Mr.  Stanford  I  can't  tell  you,  but 
I  remember  discussing  it  at  several  times. 

Q.     Approximately  when? 

A.     I  would  say  it  was  May  or  June. 

Q.     Of  1951?  A.     Of  1951. 

Q.     Could  you  tell  the  Court  in  substance  what 
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Iiese  [40]  conversations  were,  as  near  as  you  can 

emember? 

A.  The  first  definite  recollection  I  have  of  dis- 
ussing  this  job  Avas  when,  I  can't  say  that  it  was 
fter  the  levy  was  made,  or  whether  it  was  about 
3  be  made,  but  it  was  along  about  that  time. 

And  we  discussed  my  position  with  this  job,  and 
hey  were  interested,  they  were  primarily  interested 
a  getting  their  money.  And  I  remember  definitely 
elling  them  that  I  intended  for  them  to  get  it, 
long  with  all  the  other  creditors  getting  paid  every 
ickel  that  was  due  them  on  this  particular  job. 

I  also  told  them  that  I  had  nothing  to  do  with 
ny  of  King-Hoover's  other  obligations  or  other 
obs  that  they  had  worked  on,  or  were  in  trouble  on. 

I  w^as  only  interested  in  the  railroad  rehabilitation 
ob,  and  I  knew  that  if  the  job  was  completed,  there 
;^ould  be  sufficient  funds  to  pay  all  indebtedness, 
,nd  I  was  given  to  understand  that  the  job  would 
•e  allowed  to  be  completed,  and  that  the  funds 
v^ould  be  coming  through  in  the  normal  channels, 
nd  that  at  that  time  the  Internal  Revenue  De- 
)artment,  along  with  all  other  creditors,  would  be 
)aid  off. 

Q.  Who  gave  you  this  understanding,  Mr.  Mon- 
ees? 

A.     Mr.  Stanford  and  Mr.  Berger.  [41] 
Q.     Did  they  indicate  to  you  that  they  would  not 
ake  this  last  sum  of  money  that  became  due  under 
he  terms  of  this  contract?  A.    They  did. 
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Q.  They  told  you  that  they  would  allow  it  to 
come  through  in  the  regular  course? 

A.     That  is  correct,  yes,  sir. 

Q.  Did  you  have  any  conversation  about  an  as- 
signment of  these  funds  from  the  King-Hoover 
Construction  Company  to  you? 

A.     That  is  correct. 

Q.     Who  did  you  talk  that  over  with? 

A.     With  the  same  gentleman,  Mr.  McRae. 

Mr.  Stroud:  We  object  to  any  testimony  about 
any  assignment,  if  your  Honor  please,  unless  the 
document  is  produced.  I  think  it  would  be  the  best 
evidence. 

The  Court:  I  think  you  have  reference  to  Ex- 
hibit 1,  don't  you?  Isn't  that  what  you  are  talking 
about,  your  Exhibit  1? 

Mr.  Andersen:     No.     It  is  another  document. 

Would  you  mark  this  for  identification,  please? 

The  Clerk:  Plaintiffs'  Exhibit  6  for  identifica- 
tion. 

(Said  Assignment  of  Claims  was  marked  as 
Plaintiffs'  Exhibit  Number  6  for  identifica- 
tion.)  [42] 

Q.  (By  Mr.  Andersen) :  I  hand  you  Plaintiffs' 
Exhibit  6  for  identification,  and  ask  you  if  you 
have  ever  seen  that  document  before? 

A.    Yes,  sir. 

Q.    What  is  it? 

A.  It  is  an  Assignment  of  Claims  under  a  Grov- 
ernment  contract. 
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Q.  Do  you  recognize  the  signatures  on  the  sec- 
)nd  page  of  that  dociunenf?  A.     I  do. 

Q.    Whose  are  they? 

A.  C.  E.  Hoover,  President  of  the  King-Hoover 
^Construction  Company,  and  the  secretary  is  George 
lill. 

Mr.  Andersen:  We  offer  in  evidence  Plaintiffs' 
Exhibit  6  for  identification. 

Q.  (By  Mr.  Andersen) :  First,  was  this  docu- 
aent  delivered  to  you  by  George  Hill? 

A.     That  is  correct. 

Q.  And  it  does  represent  an  agreement  between 
ou,  as  agent  for  Mr.  Willis,  and  the  corporation? 

A.     That  is  correct. 

Mr.  Stroud :  May  I  have  a  question  on  voir  dire, 
our  Honor?  [43] 

The  Court:    You  may. 

Q.  (By  Mr.  Stroud)  :  You  say,  Mr.  Monsees, 
hat  this  document  was  delivered  to  you  by  Mr. 
rill? 

A.     I  was  in  the  room  when  it  was  signed. 

Q.    How  was  it  delivered  to  you,  sir? 

A.     Handed  to  me. 

Q.     Mr.  Hill  handed  it  to  you? 

A.    I  think  that  is  correct. 

Q.  Who  else  was  present  at  the  time  this  was 
Lgned  besides  you  and  Mr.  Hill,  and  Mr.  Hoover? 

A.  I  believe  his  secretary  was.  I  am  not  quite 
lear  on  that. 

Q.     Whose  secretary,  sir? 

A.     Mr.  Hill's  secretary. 
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Q.     Where  were  you  at  the  time,  sir? 

A.     In  Hill's  office. 

Q.     In  Mr.  Hill's  office?  A.    Yes. 

Q.     What  was  the  date  of  the  meeting  ? 

A.    I  don't  recall. 

Q.    Well,  was  it  in  1950,  1951,  or  1952? 

A.     1951. 

Q.     It  was  in  1951?  A.    Yes.  [44] 

Q.    Did  you  actually  see  Mr.  Hoover  sign  this? 

A.     I  am  sure  I  did,  yes. 

Q.    Well,  I  say,  did  you  see  him  sign,  sir? 

A.    Yes,  I  did. 

Mr.  Stroud:  Your  Honor,  we  object  to  the  in- 
troduction of  the  document  as  being  irrelevant  and 
immaterial,  and  it  hasn't  been  shown  yet  that  they 
complied  with  the  United  States  statutes  in  execut- 
ing this  assignment,  and  we  think  until  they  do 
prove  that  feature  that  the  assignment  would  have 
no  force  and  effect.  It  would  be  illegal. 

Mr.  Andersen:  If  the  Court  please,  we  are  not 
too  particularly  concerned  about  the  force  or  effect 
of  this,  except  we  introduce  it  for  the  purpose  of 
showing  the  arrangement  between  these  two  parties. 

The  Court:  Well,  it  may  be  received  subject  to 
the  objection. 

The  Clerk:     Plaintiffs'  Exhibit  6  in  evidence. 

(Said  Assignment  of  Claims  referred  to  was 
received  in  evidence  and  marked  as  Plaintiffs' 
Exhibit  Number  6.) 

Q.    (By  Mr.  Andersen) :    Did  you  tell  Mr.  Stan- 
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Tcl  and  Mr.  Berger  about  this  assignment,  Mr. 

'onsees  % 

A.     Yes,   sir,   I   am  sure  they  knew  about  the 

isignment.  [45] 

Q.     You  discussed  it  with  them,  is  that  right '? 

A.    Yes,  sir,  that  is  correct. 

Q.    And  you  also  discussed  the  agreement,  the 

iginal   agreement   between   Mr.    Willis    and   the 

ing-Hoover  Construction  Company  with  them,  did 

)u?  A.     Yes,  sir. 

Q.    And  did  you  also  discuss  it  with  Mr.  McRae  ? 

A.    Yes,  sir. 

Q.    You   spoke   to   the   Commanding   Officer   at 

ellmont,  did  you?  I  think  you  said,  Mr.  Monsees? 

A.    Yes,  sir. 

Q.     Did  you  tell  him  your  connection  with  this 

.se?  A.     Yes,  sir. 

Mr.  Andersen:    I  believe  that  is  all  at  this  time, 

)ur  Honor,  if  we  may  ask  the  witness  further 

lestions  at  a  later  time. 

The  Court:    All  right. 

Cross  Examination 
Q.    (By  Mr.  Stroud) :    Mr.  Monsees,  who  made 
le  bid  on  the  construction  contract  in  Bellmont, 
rizona,  sir?  A.     King-Hoover. 

Q.    Do  you  know  who  they  made  the  bid  to  up 
Lcre?  Do  you  know  who  the  party  was,  the  per- 

n?  [46]  A.     The  party  to  whom 

Q.     The  bid  was  made? 

A.     No,  sir,  I  couldn't  tell  you  the  man's  name. 
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Q.  The  contract — I  believe  we  issued  a  subpoena 
duces  tecum  on  you  yesterday. 

Do  you  have  that  contract  with  you  at  this  time, 
sir?  A.     No,  sir,  I  don't  have. 

Q.  Do  you  have  a  copy  of  the  contract  with  you, 
or  in  your  home,  or  anywhere  that  you  can  ob- 
tain it? 

A.  No,  sir,  my  attorney,  I  think — don't  you  have 
a  copy  of  that? 

Mr.  Andersen:  You  are  speaking,  are  you,  Mr. 
Stroud,  of  the  contract  between  the  Government 
and  the  King-Hoover  Construction  Company? 

Mr.  Stroud:    Yes,  sir. 

Mr.  Andersen:  With  reference  to  this  Bellmont, 
job? 

Mr.  Stroud:    Yes,  sir. 

Mr.  Andersen:  We  haven't  been  able  to  find  a 
copy  of  that  contract. 

Q.  (By  Mr.  Stroud) :  Did  you  ever  see  that  con- 
tract, Mr.  Monsees?  A.     Yes,  sir. 

Q.  It  was  a  contract,  as  I  understand  it,  was 
it,  [47]  sir,  between  the  King-Hoover  Construction 
Company  and  the  Government? 

A.     That  is  correct. 

Q.  Who  was  it  on  it — who  was  of  the  first  party 
of  the  Government,  do  you  recall? 

A.  Well,  I  forget  the  branch.  There  was  a  par- 
ticular branch  of  the  Government.  I  don't  recall  the 
exact  heading  now.  There  are  so  many  of  them. 

Q.  The  contract  was  for  the  construction  of  and 
rehabilitating  a  railroad  in  Bellmont,  Arizona,  is 
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at  correct?  A.     The  Ordnance  Depot. 

Q.    And  King-Hoover  was  the  construction  com- 

ny  that  was  going  to  do  the  work  on  this  contract, 

that  right? 

A.     That  is  correct,  at  the  time  the  bid  was  made. 

they  could  have  made  bond,  they  would  have 
ne  it  themselves,  without  us. 

Q.     The  money  was  advanced  by  you  on  behalf 
Mr.  Willis,  I  believe  you  testified,  for  the  financ- 
^  of  this  bond,  is  that  correct? 
A.     That  was  one  purpose  of  it.  It  was  the  money 
at  was  used  to  finance  the  job. 
Q.     Did  either  you  or  Mr.  Willis  have  anything 
do  with  the  construction  up  there  in  Bellmont? 
A.    Yes,  sir. 
Q.    What  was  that? 

A.    Well,  I  answered  that.  In  a  supervisory  capa- 
',  in  some  cases.  You  could  call  it  financing.  I 
ent  a  lot  of  time  on  the  job. 
Q.     What  supervisory  capacity,  to  take  that  up 
r  a  moment,  did  you  do,  Mr.  Monsees  ? 
A.     Well,  I  handled  all  of  the  financing  of  the 
>.  That  was  my  part  of  the  job. 
Q.     You  were  only  up  in  Bellmont  approximately 
e  month,  were  you,  sir? 

A..    Well,  sometimes  I  was  up  there  once  a  week, 
t  I  didn't  go  on  regular  inspection,  unless  I  was 

there  on  trouble.  It  was  only  once  a  month,  that 
right. 

5.     And  Mr.  Willis,  the  person  who  loaned  this 
►ney,  where  did  he  live?  Where  is  his  home? 
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A.  He  has  two  homes,  one  in  Kankakee,  Illinois, 
and  one  in  Phoenix,  Arizona. 

Q.  To  your  knowledge,  was  he  ever  down  here 
inspecting  on  the  job?  Did  he  ever  go  to  Bellmont, 
so  far  as  you  know? 

A.     Never  went  to  Bellmont. 

Q.  And  your  job  was  to  countersign  the  checks, 
as  though  it  were  paid  out  of  this  fund,  is  that 
correct,  [49]  this  $50,000  fund,  along  with  Mr. 
Hoover  ? 

A.     That  was  one  of  my  jobs. 

Q.     What  else  did  you  do? 

A.  Well,  I  approved  all  the  paying  of  all  bills. 
I  inspected  the  books. 

Q.  Well,  your  connection  in  paying  the  bills  was 
only  countersigning  the  checks,  wasn't  it,  Mr.  Mon- 
sees? 

A.  I  never  signed  a  check  until  I  approved  it, 
and  I  had  to  know  that  it  was  correct  before  I 
signed  it. 

Q.  Who  did  you  rely  on  for  getting  that  in- 
formation ? 

A.     Our  auditor  and  bookkeeper. 

Q.  I  see.  Now,  you  didn't  attempt  to  exercise 
any  supervisory  capacity  up  on  the  job,  the  actual 
construction  of  this  rehabilitation  job,  did  you? 

A.  I  was  consulted  at  various  times,  and  par- 
ticularly any  time  a  major  decision  had  to  be  made. 

Q.    What  decision  do  you  speak  of? 

A.  Well,  for  example,  extending  a  contract,  or 
taking  on  extra  work  on  the  job.  We  had  two  ex- 
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isions  up  there  that  we  wouldn't  have  taken  un- 

s  I  had  approved  it. 

3.    You  were  involved  in  that  aspect  of  it  be- 

ise  of  the  money  which  you  were  in  charge  of 

telling  after  of  Mr.  Willis's,  is  that  correct? 

^.    That  was  one  purpose.  [50] 

3.    You  didn't  actually  take  part  in  any  of  the 

3rseeing  of  the  construction  of  the  job,  did  you, 

\  Monsees? 

A..    We  had  a  general  foreman  for  the  rumiing 

the  job. 

15.    Mr.  Hoover,   Claude  Hoover,   of  the  King- 

)over  Construction  Company,  as  well  as  his  fore- 

■n,  actually  did  that  work,  did  they  not? 

A..     That  is  correct. 

5.     Now,  do  you  know  to  whom  the  checks — do 

11  know  how  many  payments  were  made  on  this 

istruction  job  from  time  to  time? 

A..     Not  right  offhand,  I  couldn't  tell  you. 

Q.    Were  there  some  payments  made  in  1950? 

k.    I  believe  there  was  one  come  in  in  1950.  I 

ildn't  swear  to  that,  though. 

Q.    It  was  a  Government  check,  was  it,  or  how 

iS  the  payment  made? 

A.    That  is  correct,  a  Government  check. 

Q.    Who  Avas  the  check  made  payable  to? 

A..     King-Hoover  Construction  Company. 

Q.    What    did    the    King-Hoover    Construction 

inpany  do  with  the  check  when  it  was  received? 

A.    It  was  brought  to  my  office  and  taken  over 
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A.     That  is  right. 

Q.  But  there  was  no  other  indication  on  the 
account,  or  on  the  checks  as  signed  here  that  Mr. 
Willis  was  connected  with  the  account  in  any  way, 
was  there? 

A.  Well,  when  the  account  was  opened,  I  have 
a  check  there,  a  copy  of  a  check  that  showed  that 
it  was  made  to  the  King-Hoover  Construction  Com- 
pany and  J.  E.  Willis. 

Q.     Do  you  have  that  with  you? 

A.    Yes,  sir. 

Q.    Would  you  produce  it,  jolease? 

Mr.  Andersen:  Here  it  is.  (Handing  document 
to  counsel.) 

Q.  (By  Mr.  Stroud)  :  What  is  this  instrument 
you  have  [54]  handed  me,  Mr.  Monsees? 

A.  That  is  a  second  copy  of  a  voucher  check.  All 
checks  that  I  write  for  Mr.  Willis  are  written  on 
a  voucher  check  system  that  has  three  copies,  one 
for  my  records,  one  for  my  bookkeeper,  and  one 
goes  back  to  Mr.  Willis.  This  is  my  copy. 

Q.  This  was  to  the  Valley  National  Bank  in 
Phoenix? 

A.    It  was  written  on  the  Valley  National  Bank. 

Q.  And  it  was  for  deposit  in  the  First  National 
Bank?  A.     To  that  account,  correct. 

Q.  And  that  is  where  the  King-Hoover  Special 
Account  was  kept,  wasn't  it?  A.    Yes,  sir. 

Q.  This  shows  that  a  deposit  was  made  to  the 
Special  Account  in  the  First  National  Bank,  does 
it  not?  A.     That  is  correct. 
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Q.     This  does  not  show  the  title  or  the  name  of 
3  Special  Account  in  the  First  National  Bank 
ilding  here  in  Phoenix,  does  it?  A.     No. 

Q.     Now,  I  ask  you  if  there  was  any  information, 

exhibits,  or  affidavits  in  your  possession  which 
owed  that  the  name  of  this   Special  Bank  Ac- 
imt  was  anything  other  than  the   King-Hoover 
»nstruction  Company  Special  [55]  Account? 
Do  you  have  any  instrument  of  that  description 

your  possession,  sir? 

A.  No,  sir,  I  do  not.  No  money  came  out  of 
at  bank  account  except  my  signature  was  on  it. 
Q.  That  is  right.  You  countersigned  all  the 
ecks  that  came  out  of  that  bank  account,  along 
th  Mr.  Hoover? 
A.  That  is  right. 
Q.    And  you  checked  on  the  funds  that  came  out 

that  account,  did  you  not? 
A.    Yes,  sir. 

Q.  And  the  reason  that  you  did  that  was  be- 
use  of  this  financing  that  Mr. — the  money  that 
r.  Willis  had  loaned  to  the  King-Hoover  Con- 
mction  Comj)any?  A.    Partially,  yes. 

Q.     In  other  words,  you  had  your  hands  on  the 
edit,  of  the  money,  you  had  your  hand  on  the 
irse  strings,  didn't  you,  sir? 
A.     Right,  yes,  sir. 

Q.  All  right.  The  so-called  joint  venture  or  part- 
srship,  of  which  you  say  you  were  agent  for  Mr. 
'illis,  did  not  at  any  time  file  any  Federal  income 
x  co-pai'tnership  returns,  did  they,  sir? 
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A.  Not  to  my  knowledge.  I  didn't  have  anything 
to  [56]  do  with  the  bookkeeping  of  this. 

Q.     There  were  no  such  returns  filed? 

A.    No. 

Q.  You  didn't  do  any  of  the  bookkeeping  in  con- 
nection with  this  project  in  Bellmont,  Arizona,  did 
you,  sir?  A.     No,  sir. 

Q.     Who  did  that,  please? 

A.  Well,  sir,  they  had  a  bookkeeper  by  the  name 
of  Sterling  Page. 

Q.  You  say  that  that  was  the  King- Hoover  Con- 
struction Company?  A.     That  is  right. 

Q.  The  King-Hoover  Construction  Company  did 
all  of  the  accounting  and  all  of  the  bookkeeping, 
did  they  not,  Mr.  Monsees? 

A.  Well,  they  had  an  outside  auditor  do  the 
auditing. 

Q.  They  or  their  auditor  did  the  bookkeeping 
and  the  accounting,  did  they  not? 

A.  Well,  I  would  say  he  was  my  auditor  as 
well  as  theirs,  because  I  paid  the  bill. 

Q.  You  mean  you  co-signed  the  check  that  paid 
the  bill  along  with  Mr.  Hoover? 

A.  Not  entirely.  Mr.  Willis  paid  some  of  it  out 
of  [57]  his  funds. 

Q.  Mr.  Willis  paid  some  of  what  out  of  his 
funds?  A.     Some  of  the  auditor's  expense. 

Q.  You  mean  Mr.  Willis  loaned  this  company 
additional  money  in  addition  to  the  $50,000  from 
time  to  time?  A.     Yes. 

Q.    I  see.  Now,  then,  I  believe  you  testified  a 
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oment  ago  that  you  made  decisions  in  Mr.  Hoov- 
•'s  absence  up  on  the  job  in  Bellmonf? 
A.    Yes. 

Q.    Do  you  recall  a  meeting  that  you  had  with 
T.  Stanford  and  Mr.  Berger  of  the  Internal  Rev- 
me  Service,  in  which  they  asked  you  certain  ques- 
ons,  and  you  gave  them  certain  answers  which 
ley  wrote  down,  which  meeting  occurred  sometime 
L  1952,  perhaps  May  of  1952? 
A.    I  had  a  lot  of  meetings  with  those  fellows. 
Q.     Do  you  remember  a  particular  meeting  at 
hich  both  of  those  gentlemen  were  present? 
A.    Yes. 

Q.  Do  you  happen  to  remember  they  asked  you 
Ttain  questions,  and  took  certain  of  your  answers 
)wn  at  that  time? 

A.  Well,  they  always  had  a  scratch  pad  around 
hen  I  was  around.  [58] 

Q.  In  other  words,  they  took  down  everything 
3U  said? 

A.  Just  about.  I  should  have  taken  more  down 
lyself. 

Q.     Do  you  recall  telling  them  you  had  no  super- 
Lsory  capacity  whatsoever  on  the  job  in  Bellmont? 
'o  you  recall  making  that  statement  to  them? 
A.    I  don't  recall  that. 

Q.  Could  you  have  made  such  a  statement  to 
lem  at  that  time? 

A.  From  a  construction  standpoint,  that  is  cor- 
net. I  didn't  have  anything  to  do  with  the  actual 
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construction  work  on  the  job,  the  supervision  of 

the  men  on  the  job,  I  had  no  control  over. 

Q.     That  was  the  King-Hoover's  responsibility? 

A.     That  is  correct,  yes,  sir. 

Q.  They  did  the  construction,  and  completed 
the  job  up  there,  did  they  not? 

A.    Yes,  sir. 

Q.  Do  you  recall  telling  those  agents  at  that 
time  and  on  that  occasion  that  you  had  no  active 
voice  in  furthering  the  completion  of  the  job  up 
there  in  Bellmont? 

A.     No,  sir,  I  don't. 

Q.    You  don't  recall  telling  them  that? 

A.     No,  sir. 

Q.  Could  you  have  made  such  a  statement  to 
them  at  [59]  that  time? 

A.  Well,  if  I  made  it,  it  was  not  correct,  be- 
cause I  was  definitely  responsible  for  getting  that 
job  completed,  because  that  was  the  only  way  we 
could  get  our  money  back  out  of  the  job. 

Q.  In  what  way  were  you  responsible  for  get- 
ting the  job  completed,  Mr.  Monsees? 

Q.  By  getting  the  final  pay  check  back  in  our 
hands,  so  we  could  pay  the  bill.  That  was  the  big- 
gest job  I  had. 

Q.  In  other  words,  the  co-signing  of  the  checks 
again  ? 

A.  No,  I  had  quite  a  difficult  time  keeping  those 
checks  that  were  due  on  that  job  coming  through. 
It  was,  I  say,  difficult  for  this  reason.  The  Internal 
Revenue    Department    were    very    hot    on    King- 
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"oover's  trail,   trying  to   collect   funds  that  were 
le  them.   I  am  not  questioning  that   they  were 
le. 

Q.  That  is  admitted,  is  it  not,  Mr.  Monsees,  that 
le  tax  was  actually  due  ^ 

Mr.  Andersen:  If  you  know,  Mr.  Monsees. 
A.  (By  the  Witness)  :  Well,  I  know  that  the 
xes  were  paid  in  full  on  our  job  at  the  time,  as 
le  money  come  through.  I  think  our  books  will 
LOW  that  the  taxes  were  paid,  with  [60]  the  ex- 
■ption  of  the  last  payment,  and  that  would  have 
'en  paid  if  the  final  check  had  come  through. 
We  didn't  intend  to  beat  anybody  out  of  a 
ckel,  and  everybody  was  paid  in  full  on  this  job 
:cept  Mr.  Willis. 

Q.  (By  Mr.  Stroud):  Do  you  know  that  of 
)ur  o^vn  knowledge?  Have  you  cliecked  the  books 
id  inspected  them  f  A.    Yes,  sir. 

Q.    When  did  you  do  that? 
A.    Well,  when  the  final  audit  was  made. 
Q.     Who  made  the  final  audit? 
A.    Kent  Pomeroy. 

Q.  You  mean  the  final  audit  of  the  King- 
oover  Construction  job? 
A.  This  railroad  rehabilitation  job. 
Q.  Now,  then,  going  back  again — I  think  my 
lestion  was  that  you  had  no  active  voice  in  fur- 
ering  the  completion  of  the  job  up  there,  other 
an  the  signing  of  the  checks,  and  I  believe  you 
ated  you  were  seeing  to  it  that  the  funds  kept 
•ming  through? 
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A.  Let  us  i)iit  it  this  way.  The  job  wouldn't 
have  been  completed  if  it  hadn't  been  for  me,  if 
that  means  anything  to  you. 

Q.     Would  you  explain  that,  sir?   [61] 

A.  Because  I  had  to  advance  money  in  addition 
to  what  we  had  originally  agreed  to  advance  to  get 
the  job  completed. 

Q.  You  loaned  the  King-Hoover  Construction 
Company  additional  funds  of  your  own  ? 

A.     That  is  correct. 

Q.  Those  were  in  addition  to  the  funds  advanced 
by  Mr.  Willis?  In  other  words,  how  much  did  you 
advance  to  the  King-Hoover  Construction  Company 
of  your  own  funds'? 

A.  Well,  at  different  times — there  was,  well, 
for  example,  suppose  there  was  a  bill  come  through, 
and  they  were  going  to  not  make  another  shipment 
of  supplies  unless  they  had  received  a  check  im- 
mediately. 

They  called  me  long  distance.  Our  King-Hoover 
bank  account  was  depleted.  Our  next  draw  hadn't 
come  through.  The  only  way  we  could  get  that 
material  in  so  we  could  get  another  advance  was 
for  me  to  send  that  man  a  certified  check,  so  that 
he  would  send  the  supplies,  or  release  them.  They 
would  be  sitting  up  here  on  a  spur  in  Flagstaff 
paying  demurrage,  and  we  couldn't  get  that  ma- 
terial on  the  job,  and  get  the  job  done  imless  the 
freight  bill  was  paid. 

That  was  one  instance,  for  example,  so  I  paid 
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,  and  when  the  money  come  through,  I  got  my 

oney  [62]  back. 

Q.  In  other  words,  you  made  loans  to  them  so 
lat  they  could  make  the  payments  and  get  the 
laterial  necessary  to  complete  the  job? 

A.  That  is  correct.  If  I  was  doing  nothing  but 
nancing  on  this  job,  I  would  have  foreclosed  them 
ick  in  May,  and  done  the  same  thing  you  are  try- 
ig  to  do  now. 

Q.  Did  you  take  any  notes  on  the  money  you 
ivanced  King-Hoover  Construction  Company? 

A.    No,  I  didn't  take  notes.  I  didn't  have  to. 

Q.  Did  Mr.  Willis  take  any  notes  for  the  money 
3  advanced  to  the  King-Hoover  Construction  Com- 
any? 

A.     Not  except  for  the  first  fifty  thousand. 

Q.     He  took  a  promissory  note  for  that  amount? 

A.     Well,  the  contract  itself  says  a  note. 

Q.  I  say,  in  addition  to  that,  did  he  take  a  note 
)r  the  fifty  thousand  dollars? 

A.     No,  I  don't  think  so. 

Q.  I  thought  your  bid  included  taking  a  note 
)r  that? 

A.    I  said  the  contract  itself  was  a  note. 

Q.  To  your  knowledge,  was  there  any  notes 
iken  by  Willis  for  the  money  he  advanced? 

A.     No,  not  except  that  contract.   [63] 

Mr.  Andersen:  May  we  have  reference  to  which 
3ntract  that  is,  specifically,  Mr.  Monsees? 

The  Witness:     Well,  the  original  contract. 
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Q.  (By  Mr.  Stroud) :  Was  that  the  contract  ot 
16  November,   1950? 

A.     I  don't  recall  the  date  it  was  signed. 
.  Q.     For  which  Mr.  Willis  advanced  the  $50,000 
to  finance  this  project?  A.     Yes. 

Q.     That  is  the  contract  you  referred  to? 

A.  That  is  the  only  time  that  Mr.  Willis  ad- 
vanced him  any  of  his  own  funds. 

Q.  And  you  considered  that  that  contract  was 
Mr.  Willis'  note  for  the  money  he  so  advanced? 

A.     That  was  his  security,  I  will  put  it  that  way. 

Q.  I  see.  He  didn't  have  any  collateral  security 
other  than  the  personal  liability  of  Mr.  Hoover  and 
Mr.  King,  and  the  King-Hoover  Construction  Com- 
pany, is  that  correct? 

A.     That  is  right. 

Q.  And  have  any  efforts  been  made  by  you  oi 
by  Mr.  Willis  against  Mr.  Hoover  or  Mr.  King  on 
this  contract? 

A.  No.  We  are  not  concerned  about  Mr.  King 
and  Mr.  Hoover.  If  we  get  our  favorable  decision 
in  this  case  here,  there  is  plenty  of  funds  to  pay 
us  ofe.   [64] 

Q.  Mr.  King  and  Mr.  Hoover  would  be  person- 
ally liable  under  the  terms  of  this  contract,  would 
they  not,  sir? 

Mr.  Andersen:  I  think,  your  Honor,  he  is  call- 
ing for  a  legal  conclusion  that  this  man  isn't  cap- 
able of  answering.  The  instrmnent  speaks  for  it- 
self. 

The  Court:    I  agree. 
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Q.     (By  Mr.  Stroud) :     The  King-Hoover  Con- 
[•iiction  Company  itself  was  also  liable  under  the 
rms  of  this  contract,  were  they  not,  for  the  return 

the  money  advanced  by  Mr.  Willis? 
Mr.  Andersen:    Same  objection,  your  Honor. 
The  Court:    Yes,  I  think  so. 
Q.     (By  Mr.   Stroud) :     And  you  say,   to   your 
Lowledge,  no  effort  has  been  made  by  either  you 

Mr.  Willis  to  bring  an  action  or  a  suit,  or  to 
llect  any  money  you  may  have  owing  to  you 
om  Mr.  Hoover  or  Mr.  King,  or  the  King-Hoover 
mstruction  Company? 

A.    We  would  be  very  happy  to  collect  money 
at  is  due  us  from  any  source  we  can  get.  I  will 

frank  with  you. 
Q.     Just  answer  the  question. 
The  Court:  You  stated  a  moment  ago  you  hadn't. 
The  Witness:  No,  I  don't  think  so.  It  hasn't  been 
5]  filed,  or  has  there  been  action  filed.  Then  I 
a  mistaken.  I  didn't  know  it  had  been  filed. 
Q.     (By  Mr.  Stroud) :    You  didn't  consult  mth 
r.  Willis  in  reference  to  any  of  the  policies  on 
e  job  in  Bellmont,  Arizona,  concerning  this  con- 
act,  did  you,  sir? 
A.     Mr.  Willis,  himself? 
Q.    Yes. 

A.     The  only  time  Mr.  Willis  was  consulted,  he 
as  consulted  quite  at  length,  prior  to  his  entering 
to  the  contract. 
Q.    After  that  he  wasn't  consulted? 
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A.  Well,  he  was  kept  informed.  I  kept  him 
posted  as  the  job  progressed,  yes. 

Q.  I  see.  Do  you  know  whether  the  company 
had  any  capital  account  set  up  for  Mr.  or  Mrs. 
Willis  on  its  books  of  account? 

A.     I  couldn't  tell  you  that. 

Q.  Did  Mr.  Willis  receive  at  any  time  money 
on  this  contract  as  it  was  completed  from  time  to 
time '?  A.     No,  sir. 

Q.  When  did  he  receive  his  money,  Mr.  Mon- 
sees? 

A.  I  have  a  schedule  in  my  books  when  he  re- 
ceived money  back. 

Mr.  Andersen:    Would  you  like  to  have  this? 

The  Witness:    Yes. 

What  was  that  question  again? 

Q.  (By  Mr.  Stroud):  I  said,  did  Mr.  Willis 
receive  any  money  from  time  to  time  on  the  con- 
struction contract? 

A.     You  mean  profit,  or  the  original  principal? 


Q 

A 

Q 

A 

Q 
Q 

Q 
A 

Q 

A 
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Just  some  money. 

Yes,  he  received  some  money. 

When  did  he  receive  the  first  amount  there? 

On  July  10th. 

Of  what  year?  A.     1951. 

And  what  was  that?  A.     $12,800.00. 

Was  that  a  return  of  his  principal? 

Partially. 

And  when  did  he  receive  the  next  amount? 

November  the  6th,  1951. 

And  how  much  was  that? 
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A.     Twenty-five  thousand. 

Q.    And  when  did  he  receive  the  next  amoujnt? 
A.     On  November  13th. 
Q.    What  was  that  amount? 
A.     Fifteen  thousand. 

Mr.  Andersen:  If  the  Court  please,  if  we  can 
,ve  [67]  time,  we  will  be  glad  to  have  this  sched- 
e  from  which  Mr.  Monsees  is  testifying  put  in 
idence. 

The  Witness:  In  between,  however,  there  was 
ore  money  advanced  by  me,  so  that  is  the  balance 
leet  right  there. 

Q.     (By  Mr.  Stroud)  :     That  is  summarizing? 
A.    Yes. 

Q.  Can  you  tell  us,  sir,  how  much  money  Mr. 
^illis  has  received  back? 

A.  He  has  received  $45,000  of  the  original  $50,- 
)0  invested. 

Q.  Of  his  original  $50,000  loan,  he  has  received 
1:5,000  back?  A.     That  is  correct. 

Q.  Do  you  know  how  this  account  was  set  up 
1  the  books  of  the  King-Hoover- Willis  Construe- 
on  Company? 

Mr.  Andersen:     I  think  it  has  been  asked  and 
iswered,  that  he  didn't  know,  your  Honor. 
The    Court:      Yes,    he    didn't    know    anything 
Dout  it. 

Q.     (By  Mr.  Stroud)  :     Mr.  and/or  Mrs.  Willis 
id  not  receive  any  salary  from  the  King-Hoover 
onstruction  Company? 
A.    No,  sir. 
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Q.  King  -  Hoover  Construction  Company  was 
billed  [68]  directly,  were  they  not,  for  bills  on  the 
job?  A.     That  is  correct. 

Q.     Under  this  construction  contract? 

A.     Correct. 

The  Court:    We  will  suspend  until  one-thirty. 
(Thereupon  the  noon  recess  was  taken.)  [69] 

Afternoon  Session 
June  18,  1954,  1:30  o'clock  p.m. 

Court  convened  pursuant  to  recess. 
Appearances:  Same  as  before. 
The  Court:    You  may  proceed. 

LOWELL  L.  MONSEES 
resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination —  ( Continued) 
Q.  (By  Mr.  Stroud) :  Now,  Mr.  Monsees,  just 
before  the  noon  recess  Ave  were  discussing  the  re- 
turn of  this  principal  amount  of  the  loan  Mr.  Wil- 
lis had  made  to  the  King-Hoover  Construction 
Company,  and  I  believe  you  had  told  us  he  had 
received  back  of  the  $50,000  some  $45,000,  is  that 
correct?  A.     Exactly  forty-five. 

Q.  And  I  believe  you  told  us  further  on  August, 
some  date  in  August  of  1951,  he  received  $12,000, 
and  that  you  testified  further  that  in  November, 
1951,  he  received  $25,000,  and  then  again  later  in 
the  month  of  November,  1951,  he  received  $15,000. 
[70]  Was  that  substantially  what  you  said,  sir? 
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A.     That  is  correct. 

Q.    Now,  Mr.  Monsees,  in  adding  12,  25,  and  15 

ousand  dollars,  I  get  $52,000. 

A.    Well,  that  is  correct.  I  grant  you  that. 

Q.     In  other  words,  it  is  correct  that  Mr.  Willis 

ceived  $52,000  instead  of  $45,000  back? 

A.    In   the    interim,    though,   he    had    advanced 

,041.99  on  9/12/51. 

And  he  advanced  $958.01  on  9/17. 

He  advanced  $2,173.85  on  9/20. 

He  advanced  $626.12  on  9/22. 

And  that  left  a  balance  as  of  9/22  he  owed  us, 

^11,  I  would  have  to  subtract  here 

Q.  That  is  all  right.  Let  me  ask  you  this,  sir. 
'hat  were  these  additional  loans  to  the  King- 
oover  Construction  Company  made  fori 
A.  For  supplies.  That  was  paid  direct  to  the 
.ppliers  of  material  on  the  job. 
Q.  Did  he  take  notes  for  these  additional  loans 
at  he  made  to  the  King-Hoover  Construction 
Dmpany?  A.    No,  sir. 

Q.     He  did  not?  A.     No,  sir. 

Q.  It  was  just  like  the  original  $50,000  loan? 
e  [71]  just  advanced  them  some  more  money? 
A.  The  reason  he  had  advanced  more  money 
as  because  we  had  no  money  available  in  the 
lint  account.  These  bills  had  to  be  paid,  and  to 
3ep  the  job  going,  I  advanced  these  funds  out  of 
y  own  account. 

Q.  Wait  a  minute.  Who  advanced  these  amounts 
)u  have  just  enumerated,  you  or  Mr.  Willis? 
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A.    I  did. 

Q.    You  did?  A.    Yes,  sir. 

Q.  But  your  records  there,  and  your  testimony, 
as  I  understand  it,  sir,  showed  that  Mr.  "Willis  re- 
ceived back  $52,000? 

A.     Well,  that  is  correct.  I  grant  you  that. 

Q.     Well,  then,  which  is  it?  Did  he  receive  $45,- 

000  back,  or  $52,000,  sir.  I  don't  understand  your 
testimony  on  that. 

A.  Well,  would  you  like  to  look  at  the  record 
here? 

Q.  No,  I  would  like  to  have  you  tell  me  which 
figure  is  correct.  Did  he  receive  back  $45,000  or 
$52,000,  sir? 

A.  He  received  fifty-two,  but  this  total  of 
$7800.00  that  was  advanced  by  me  was  paid  to  me 
by  Mr.  Willis  out  of  his  own  funds. 

Q.     This  was  out  of  his  own  funds,  now?  [72] 

A.     I  paid  them  out  of  my  funds. 

Q.     Whose  funds  were  they,  yours,  or  his? 

A.  This  $7800  at  the  time  it  was  spent  was  my 
funds,  but  I  got  it  back  from  Mr.  Willis  with  his 
personal  check. 

Q.  Do  I  understand  you  to  say  he  loaned  the 
money  to  you  to  loan  to  the  corporation? 

A.    Well,  Mr.  Willis'  funds  and  mine  are — when 

1  handled  Mr.  Willis'  funds,  I  handled  them  as  my 
own.  He  trusts  me  and  I  trust  him.  There  is  such 
a  thing  as  trust  in  this  world  yet.  And  that  is  one 
man  that  trusts  me,  and  I  trust  him. 

We  commingled  our  financing,  and  we  always  gave 
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n  accounting.  However,  our  books  are  correct  and 

an  be  audited  at  any  time. 

Q.  Then  do  I  understand  it  that  the  $7800  that 
ras  advanced  to  the  corporation,  in  addition  to  the 
50,000,  was  all  from,  all  of  it  came  from  Mr. 
\^illis  to  you?  A.    It  did. 

Q.     Then  it  wasn't  your  funds'? 

A.     Well,  it  was  my  debt.  I  advanced  it. 

Q.  Well,  did  he  loan  to  you  this  money  for  your 
lersonal  purposes? 

A.  He  merely  repaid  me  for  moneys  that  I  had 
pent  for  his  account. 

Q.  I  see.  When  you  recovered  the  $7800,  did 
ou  [73]  credit  Mr.  Willis'  account  with  that 
.mount?  A.    Yes,  sir. 

Q.  In  other  words,  as  I  understand  it,  your 
unds  and  his  were  commingled,  and  you  made  addi- 
ional  loans  from  time  to  time  in  addition  to  the 
iriginal  $50,000  loan  to  King-Hoover  Construction 
Company,  and  as  you  were  repaid  yourself,  you 
credited  Mr.  Willis  with  that  amount,  is  that  cor- 
•ect?  Is  that  a  correct  statement  of  it? 

A.  Our  books  have  always  been  —  our  book- 
keeper keeps  our  accounts  for  me.  I  don't  quite 
'ollow  your  statement  there,  but  our  books  are  cor- 
rect. My  books  and  Mr.  Willis'  books  balance. 

We  have  an  unpaid  balance  from  this  King- 
Eoover  venture  at  this  time  of  $45,000.  We  have 
'eceived  $45,000.  We  have  an  unpaid  balance  of 
?5,000. 

Q.     What  is  the  total  amount  you  have  loaned 
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to   the   King-Hoover   Construction   Company,   and 

by  you? 

I  will  specify,  what  is  the  total  amount  which 
Mr.  Willis  has  advanced  to  the  King-Hoover  Con- 
struction Company? 

Mr.  Andersen:  If  the  Court  please,  this  record 
here  that  Mr.  Monsees  has  in  his  possession  I  think 
sets  forth  in  detail  the  dates  of  these  advances  and 
dates  of  repayment.   [74] 

If  it  please  the  Court,  if  we  could  shorten  this 
thing,  we  would  be  very  happy  to  stipulate  that 
that  go  into  evidence  as  the  true  and  correct  ac- 
count of  Mr.  Willis  with  the  King-Hoover  Con- 
struction Company. 

The  Court:     All  right. 

Q.  (By  Mr.  Stroud)  :  What  was  the  total  amount 
of  money  that  Mr.  Willis  advanced  to  the  King- 
Hoover  Construction  Company? 

A.     I  will  say  it  was  $57,800. 

Q.  And  how  much  money  did  you  advance  to 
the  King-Hoover  Construction  Company  yourself, 
personally?  A.     Well,  that  being 

The  Court :     Is  that  included  ? 

The  Witness:     That  is  included. 

The  Court:     All  right,  that  settles  that. 

Mr.  Stroud:     All  right. 

Q.  (By  Mr.  Stroud)  :  What  is  the  total  amount 
that  Mr.  Willis  has  received  back?  Is  it  $52,000? 

A.    He  has  received  $45,000. 

Q.  I  see.  And  so  those  figures  that  show  $12,000, 
$25,000,  and  $15,000,  are  not  correct,  then? 
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A.     They   are   correct.   If  you  will   follow  this 
Iger  sheet  down  here,  you  will  see  that  they  are 
rrect.  [75] 

Q.    Well,  then,  he  has  received  back  more  than 
5,000  of  the  total  he  has  advanced,  has  he  not? 
A.     I  don't  follow  you. 

Q.    Do  you  know  how  much  of  the  total  amount 
funds  that  Mr.  Willis  advanced  to  the  corpora- 
>n  that  he  has  received  back? 
A.    Yes,  sir. 

Q.     What  amount  is  that?  A.     $45,000. 

Q.  Now,  then,  Mr.  Willis  was  not  a  party  to 
Q  contract  with  the  Government  at  Bellmont, 
?izona,  was  he,  sir? 

Mr.  Andersen:  That  has  been  asked  and  an- 
gered. 

The  Court:     Yes. 

Mr.  Stroud:  I  think  that  has  been  gone  into, 
ur  Honor.  I  wanted  to  follow  that  question  up 
th  this  one. 

Q.     (By  Mr.   Stroud):     I  believe  you  told  the 
Bvenue  Agents  when  they  talked  with  you  about 
is  matter  in  May  of  1952  that  Mr.  Willis  was  not 
ible  in  any  way,  shape,  or  form  under  that  con- 
act?  A.     I  don't  recall  that  statement. 
Q.     You  don't  recall  stating  that? 
A.     No,  sir.  [76] 
Q.     That  is  a  fact,  is  it  not? 
A.     I  don't  know. 

Q.  You  don't  know  whether  he  was  or  was  not? 
e  wasn't  a  party  to  it,  but  you  don't  know  whe- 
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ther  he  was  or  was  not  liable  under  the  contract? 

Mr.  Andersen:  May  we  have  liable  for  what, 
your  Honor? 

The  Court:  For  the  performance  of  the  con- 
struction contract,  is  that  what  you  mean? 

Mr.  Stroud:     I  will  phrase  it  this  way. 

Q.  (By  Mr.  Stroud) :  Mr.  Willis  had  no  obli- 
gations or  liabilities,  or  duties  under  that  contract 
with  the  Government  at  Bellmont,  Arizona,  did  he? 

A.  Well,  I  am  sure  he  did.  Without  Mr.  Willis, 
the  contract  wouldn't  have  been  accepted  by  the 
Government,  and  without  Mr.  Willis  and  myself 
being  active  in  the  deal,  the  job  couldn't  have  been 
completed,  so  I  would  say  he  had  a  definite  respon- 
sibility there. 

Q.  Did  the  Government  know  that  either  yon 
or  Mr.  Willis  was  involved  in  this  matter? 

A.  The  Commanding  Officer  up  at  Bellmont 
knew  it. 

Q.  What  duties  did  you  or  Mr.  Willis  have 
under  that  contract? 

A.  We  furnished  the  financing  and  paid  the  bills 
and  [77]  saw  that  the  job  was  completed. 

Q.  I  understand  that.  But  did  you  have  any 
liability  under  that  contract  for  the  completion 
of  it? 

Mr.  Chatwin:  That  calls  for  a  conclusion.  I 
object  to  it. 

Mr.  Stroud:  We  are  perfectly  willing  if  coun- 
sel, or  if  the  plaintiffs  will  produce  the  contract, 
to  let  it  speak  for  itself,  and  to  introduce  it  into 
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idence.  And  we  have  subpoenaed  every  person 
it  we  thought  might  have  a  copy  of  the  original 
that  contract,  and  we  are  unable  to  produce  it. 
rhey  are  now  attempting  to  by  secondary  evi- 
nce and  conclusions  of  this  witness  to  try  to  get 
ne  information  on  that  contract  in  the  record. 
Mr.  Andersen:  If  the  Court  please,  that  con- 
ict  or  a  copy  of  it,  probably  a  dozen  copies  of 
were  given  to  the  Army  at  the  time  it  was  pre- 
red,  if  I  know  them,  and  I  think  the  United 
ites  Government  has  in  its  possession  a  copy  of 
it  contract.  We  have  tried  and  failed  to  find  a 
3j  of  it. 

rhe  Court:  It  could  be  stipulated,  couldn't  it, 
it  the  contract  was  between  the  Government  and 
?se  contractors? 

Mr.  Chatwin:  I  believe  it  is  admitted  in  the 
B]  Government's  answer  that  the  contract  existed, 
t  we  haven't  seen  it. 

Phe  Court:  That  is  the  conclusion  you  have 
iched  from  what  you  have  heard? 
Mr.  Stroud :  I  think  that  is  correct.  All  we  want 
point  out  is  that  Mr.  Willis  was  not  a  party  to 
?  contract,  not  privy  to  the  contract,  and  had 
der  that  contract  no  rights  or  duties. 
Ihe  Court:  I  have  that  in  mind  right  at  this 
5tant. 

Mr.   Chatwin:     To  that  we  will  stipulate,  your 
)nor. 
The  Court:     AU  right. 
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Mr.  Stroud:  I  will  withdraw  that  last  question, 
your  Honor. 

Q.  (By  Mr.  Stroud) :  Mr.  Monsees,  one  or  two 
more  questions.  You  testified  this  morning,  I  be- 
lieve, sir,  that  the  check  from  the  Government  on 
this  Government  contract  at  Bellmont  came  di- 
rectly to  the  King-Hoover  Construction  Company, 
and  that  when  they  received  it,  it  was  then  depos- 
ited in  the  bank  account  here  in  Phoenix  f 

A.     That  is  correct. 

Q.  How  do  you  know  what  they  did  with  that 
check,  or  whether  they  deposited  that  check,  or 
when  that  check  came  through?   [79] 

A.  I  was  in  direct  contact  with  their  office,  and 
with  the  Army  office.  I  knew  when  those  checks 
were  coming  through. 

Q.  They  told  you  that  the  check  was  on  the 
way,  didn't  they?  A.     That  is  right. 

Q.  And  then  Mr.  Hoover  signed  the  check  and 
deposited  it  in  the  bank  account? 

A.  He  brought  the  check,  or  sent  it  right  to  my 
office,  and  I  deposited  the  check. 

Q.  You  had  no  control  over  that  check  prior 
to  the  time  that  you  received  it,  did  you,  sir? 

A.    N"o. 

Q.  Now,  a  moment  ago,  before  lunch,  I  believe 
you  testified  that  the  Revenue  Agents  had  agreed 
with  you,  or  had  made  some  statements  to  you 
that  they  would  let  this  fund  of  money  owing  to 
the  King-Hoover  Construction  Company  come  on 
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rough  so  that  you  as  party  here  could  get  your 
nds  on  it,  is  that  correct  *? 
A.     That  is  right. 

Q.  Isn't  it  a  fact,  Mr.  Monsees,  that  that  state- 
?nt  is  not  true  at  all?  And  that,  in  fact,  the  Rev- 
ue Agents  and  the  Internal  Revenue  Service 
ide  a  levy  on  you  for  money! 
A.  I  still  stand  exactly  like  I  said  this  morning. 
0]  And  I  will  be  very  happy  to  elaborate  on  it, 

you  would  like. 

Q.     Can  you  tell  His  Honor  approximately  what 
e   date   of  that   conversation  with   the   Revenue 
^ents  was? 
A.    I  can't  recall  the  exact  date.  It  was  either 

May  or  June. 

Q.     Of  what  year,  sir?  A.     1951. 

Q.     Of  1951?  A.     Yes,   sir. 

Q.     Do  you  recall  being  levied  on  by  the  Internal 
3venue  Service  for  a  certain  sum  of  money? 
A.    Yes,  sir. 

Q.     In  approximately  October  of  1951? 
A.    Yes,  sir.  Would  you  like  for  me  to  elaborate 
L  that  conversation  a  little  bit  ?  I  would  be  glad  to. 

Q.     Yes.  A.    I  was  told 

Q.    Who  was  the  conversation  with? 

A.     With  Mr.  Stanford. 

Q.    Who  else  was  present? 

A.    Mr.  McRae. 

Q.    Who  else  was  present? 

A.    I  don't  recall  whether  Mr.  Berger  was  in 
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that    particular    conference    or    not.    But    I    was 

told [81] 

Q.     Where  did  that  conversation  take  place? 

A.  Up  in  the  Internal  Revenue  office,  at  Mr, 
McRae's  desk. 

Q.  And  what  was  the  approximate  date  of  this 
conversation  ? 

A.  I  don't  recall  the  exact  date.  But  it  was 
pertaining  to  this  levy,  and  it  was  mostly  pertain- 
ing to  releasing  these  funds,  so  that  we  could  paj; 
all  the  obligations  and  pay  the  bill  that  was  due 
to  the  Internal  Revenue  Department. 

Q.  There  was  an  obligation  outstanding  at  thai 
time?  A.     Sir? 

Q.  There  was  an  obligation  oustanding  in  taxes 
to  the  Internal  Revenue  Service? 

A.     That  is  correct. 

Q.  And  you  don't  recall  when  that  conversatior 
took  place? 

A.    Not  the  exact  date,  no. 

Mr.  Chatwin:  If  the  Court  please,  the  questior 
has  been  asked  and  answered  several  times.  He 
said  in  May  or  June. 

Mr.  Stroud:    All  right.  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Andersen) :  Would  you  go  ahead 
and  describe  [82]  this  conversation  you  were  jusi 
speaking  of  Mr.  Monsees,  in  a  little  greater  detaill 

A.    Yes,  sir.  We  had  been  behind  for  quite  some 
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ne  about  paying  our  bills,  and  about  getting  this 
b  completed. 

That  was  the  reason  why  I  had  to  make  definite 
vances  to  the  subcontractors  and  to  the  material 
ppliers. 

The  Internal  Revenue  was  quite  anxious  to  get 
eir  hands  on  any  funds  belonging  to  King-Hoover 
at  they  could,  and  for  which  I  don't  blame  them 
r  that. 

But  the  thing  I  do  object  to  is  this,  and  that  is 
at  I  was  doing  my  level  best  to  get  this  work  out. 
knew  there  was  funds  available  to  satisfy  all 
lims  against  Mr.  Willis  and  the  King-Hoover 
b  at  Bellmont. 

I  talked  to  these  boys,  and  I  talked  to  Mr.  Mc- 
le  about  it.  I  went  to  Mr.  McRae  for  his  advice 
it,  and  it  was  understood  that  this  levy  was 
epared  ready  to  serve,  but  they  assured  me  that 
ey  would  not  file  it,  and  would  let  this  money 
me  through  its  normal  channel. 
That  would  be  the  quickest  way  to  satisfy  all  of 
e  obligations  to  the  job,  and  for  them  to  get  their 
)ney  cleared  up  on  this  job  from  King-Hoover. 
And  had  it  not  been  that  this  was  going  to  be 
e  procedure,  I  wouldn't  have  stood  by  and  let 
at  check  go  the  route  that  it  did  go.  I  could 
ve  stopped  it,  but  I  took  those  gentlemen  at 
eir  word,  that  they  would  do  just  that,  and  I 
simied  that  they  took  me  at  my  word. 
When  the  check  didn't  come  through,  I  called 
)s  Angeles  office,  and  they  told  me  that  the  check 
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had  come  to  Bellmont,  the  check  had  gone  to  Bell- 
mont.  I  called  Bellmont,  and  they  told  me  up  at 
that  office  that  it  had  been  levied  on  and  taken  by 
the  Internal  Revenue  Department. 

And  furthermore,  at  the  very  time  that  this  prom- 
ise was  given  me  that  it  wouldn't  be  leaded  upon, 
the  levy  had  already  been  filed,  and  I  didn't  know 
anjrfching  about  it. 

That  is  all  I  have  got  to  say. 

Q.  Did  you  talk  to  Mr.  Berger  and  Mr.  Stan- 
ford after  you  had  found  out  that  they  had  taken 
the  money?  A.    Yes,  I  did. 

Q.  Can  you  tell  where  and  when  that  conver- 
sation took  place? 

Q.    In  their  office. 

Q.  Would  you  relate  the  conversation,  as  neai 
as  you  can  remember?   [84] 

A.  Well,  pardon  me,  pardon  the  expression, 
they  crawfished  and  said  there  was  nothing  they 
could  do  about  it. 

Q.  Did  they  tell  you  who  made  the  levy,  oi 
who  took  the  funds? 

A.    Yes.  You  mean  the  individual? 

Q.     Yes.  A.     I  don't  know  that. 

Q.  Did  they  tell  you  what  they  had  done  with 
the  funds? 

A.  They  said  they  sent  them  directly  to  Wash- 
ington, D.C.  They  didn't  keep  funds  in  their  office 
up  here. 

Q.  Did  they  tell  you  that  they  had  applied  the 
fund   in  the  payment   of   any   particular,  payi'oll 
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?:es,  or  debts  of  King-Hoover  Construction  Com- 

ny?  A.    I  don't  recall  that. 

Q.    Did  the  joint  venture  ever  pay  the  Collector 

Internal  Revenue  any  funds? 

A..    Yes,  they  did. 

Q.     I  hand  you  Plaintiffs'  Exhibit  2  for  identifi- 

tion  and  ask  you  if  you  have  ever  seen  this  docu- 

mt  before?  A.    Yes,  sir. 

Q.     That  is  the  check  to  which  you  have  refer- 
ee? A.     Yes,  sir.  [85] 

Mr.  Andersen:    We  offer  in  evidence  Plaintiffs' 

:hibit  2  for  identification. 

Mr.  Stroud:     No  objection. 

The  Clerk:    Plaintiffs'  Exhibit  2  in  evidence. 

(Said  cancelled  check  referred  to  was  re- 
ceived in  evidence  and  marked  Plaintiffs'  Ex- 
hibit 2.) 

Mr.  Andersen:     May  this  be  marked  for  identi- 

ation  ? 

The  Clerk:     Plaintiffs'  Exhibit  7  for  identifica- 

m. 

(Said  cancelled  checks  were  marked  as  Plain- 
tiffs' Exhibit  7  for  identification.) 

Q.     (By  Mr.  Andersen) :    Mr.  Monsees,  did  the 

ing-Hoover  Construction  Company  ever  pay  the 

nployment  Security  Commission  of  Arizona  any 

xes  for  Unemployment  Compensation? 

A.    Yes,  sir,  it  did. 

Q.     And  did  they  ever  pay  the  Industrial  Com- 

Lssion  of  Arizona  any  Industrial  Commission  in- 

rance  ?  A.    Yes,  sir. 
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Q.  I  hand  you  Plaintiffs'  Exhibit  7  for  identifi- 
cation, and  ask  you  if  you  recognize  those  docu- 
ments? A.    Yes,  sir. 

Q.     And  what  are  they? 

A.  Payment  for  taxes  and  withholding  taxes 
and  payroll  taxes. 

Mr.  Andersen:  We  offer  in  evidence  Plaintiffs 
[86]   Exhibit  7  for  identification? 

Mr.  Stroud:  If  your  Honor  please,  we  thini 
the  checks  payable  to  the  Industrial  Commissior 
of  Arizona  are  irrelevant  to  the  issues  here.  W( 
have  no  objection  to  them. 

The  Court:  It  seems  so  to  me.  What  do  yoi 
have  in  mind  there? 

Mr.  Andersen:  If  the  Court  please,  it  is  jusi 
for  the  purpose  of  showing  the  joint  venture  die 
meet  its  obligations,  as  far  as  employment  taxes 
were  concerned. 

That  is  the  only  purpose  it  serves.  As  far  as  th( 
Employment  Security  Commission  of  Arizona  h 
concerned,  I  think  it  is  quite  obvious  why  we  woulc 
want  in  evidence  something  showing  the  amoun 
paid  to  that  State  subdivision. 

The  Court:  It  may  be  received  subject  to  th( 
objection. 

The  Clerk:    Plaintiffs'  Exhibit  7  in  evidence. 
(Said  cancelled  checks  referred  to  receivec 
in    evidence    and    marked    as    Plaintiffs'    Ex 
hibit  7.) 

Q.  (By  Mr.  Andersen) :  Mr.  Monsees,  Mr 
Stroud  has  asked  you  questions  about  these  addi 
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[lal  advances,  which  I  believe  you  stated  to  be 
>00,  which  were  made  by  you  on  behalf  of  Mr. 
His?  [87]  A.    Right. 

J.  When  these  advances  were  made,  did  you 
^e  any  agreement  with  the  King-Hoover  Con- 
Liction  Company  regarding  security  for  repay- 
nt  of  these  advances'? 

^.  Nothing  in  writing.  We  had  an  oral  agree- 
nt  with  Mr.  Hoover. 

le  come  into  my  office  and  says,  "We  are  over 
)arrel  here.  We  have  got  to  get  this  thing  com- 
ted  some  way,"  and  the  only  way  I  knew  to  get 
done  was  to  buy  the  material,  and  I  agreed  to 
*^ance  the  money  and  to  get  it  back  when  the 
d  check  come  through  from  the  Government  on 
rtial  payment. 

3.  In  other  words,  he  agreed  with  you  that  the 
)ceeds  from  the  contract  would  be  the  security 
'  the  repayment  of  this  seventy-eight  hundred? 
i.     That  is  right. 

3.  And  that  is  the  understanding  that  you  had 
th  the  original  fifty  thousand,  too,  was  it  not? 
i.  That  is  correct,  yes,  sir. 
5.  Mr.  Monsees,  you  were  speaking  here  about 
;  account  which  you  had  with  Mr.  Hoover's  funds, 
it  not  true  that  all  of  the  proceeds  from  the 
)  were  deposited  in  this  bank  account  over  which 
11  had  control? 

A..  That  is  correct,  all  except  the  last  check 
it   [88]   we  didn't  get. 
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The  Court:  What  was  the  amount  of  the  last 
check  ? 

The  Witness:     $12,280,  if  I  am  not  mistaken. 

The  Court :  That  was  the  final  payment  on  com- 
pletion ? 

The  Witness:  Yes,  sir.  That  was  the  one  that 
was  levied  upon. 

The  Court:     I  wondered  what  the  amount  was. 

Mr.  Andersen:  I  believe  the  complaint,  your 
Honor,  shows  that  amount  to  be  $12,278.00  and 
some  cents. 

The  Court:  That  is  all  right.  The  witness  has 
answered  the  question. 

Q.  (By  Mr.  Andersen)  :  You  were  asked  about 
the  auditor  for  the  company.  Who  selected  the  audi- 
tor for  the  joint  venture  books?  A.     I  did. 

Q.     And  who  was  that? 

A.     Kent  Pomeroy. 

Q.  Did  Mr.  Pomeroy  prepare  statements  re- 
flecting x:>rofit  from  this  joint  venture  operation  1 

A.    Yes,  sir. 

Q.  And  he  did  prepare  a  final  balance  sheet  on 
it,  did  he?  A.    Yes,  sir. 

Q.  And  did  he  prepare  a  summary  of  all  the 
wages  paid  by  the  joint  venture  on  this  Bellmoni 
job?  [89] 

A.     Yes,  sir. 

Q.  I  hand  you  Plaintiffs'  Exhibit  3  for  iden- 
tification, and  ask  you  if  you  recognize  that  docu- 
ment? A.    Yes,  sir. 

Q.    Would  you  state  what  it  is,  please? 
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A..     Well,  it  is  a  claim. 

3.     Claim  for  refund?  A.    For  refund. 

3.    With  supporting  schedule? 
^..     That  is  right. 

3.    And  to  your  knowledge,  was  the  original  of 
s  claim  filed  with  the  Federal  Government? 
k.    That  is  right. 

Mr.  Andersen:  We  offer  in  evidence  Plaintiffs' 
hibit  3  for  identification. 

Mr.  Stroud:  Your  Honor,  we  object  to  the  in- 
duction of  Plaintiffs'  Exhibit  3  into  the  evi- 
ice,  for  the  reason  that  it  is  a  self-serving  state- 
nt. 

rhe  Court:  I  agree  with  that.  It  is  merely  evi- 
ice  that  a  claim  was  filed.  I  will  admit  it  in 
dence. 

Vir.  Stroud:  We  will  admit  the  claim  was  filed, 
rhe  Court:  Evidently  there  is  a  siunmary  of 
'tain  records  there.  The  records  aren't  before  the 
urt.  [90] 

Mr.  Stroud :    The  records  aren't  before  the  Court, 
i  we  have  a  right  to  cross-examine  anybody  that 
spared  them.  It  is  not  the  best  evidence, 
rhe  Court:    Yes. 

Mr.  Andersen:     I  think  that  is  all  at  this  time, 
ir  Honor. 
Mr.  Stroud:    One  more  question,  Mr.  Monsees. 

Recross  Examination 
3.    (By  Mr.  Stroud)  :    You  stated  a  moment  ago 
redirect  examination  that  you  could  have  stopped 
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the  checks.  I  assume  you  meant  the  $12,000  owed 

from  the  Government  to  King-Hoover  Construction 

Company? 

A.  I  don't  think  I  said  I  could  stop  the  check. 
I  think  I  said  I  could  have  taken  other  recourse. 
I  could  have  taken  any  action  providing  I  wasn't 
given  to  understand  that  this  was  going  to  come 
through  to  conclusion,  as  we  had  agreed  to  at  that 
time. 

Q.  You  don't  mean  to  state  a  moment  ago  that 
you  could  have  stopped  the  payment  of  this  check, 
did  you,  sir"? 

A.     I  don't  think  I  said  that,  did  I? 

Q.  I  believe  you  did,  sir.  Did  you  mean  to  imply 
or  state  that  you  could  have  stopped  the  payment 
of  this  [91]  check  to  King-Hoover  Construction 
Company  ? 

A.  No,  I  don't  think  I  could  have  stopped  pay- 
ment of  the  check,  but  what  I  had  in  mind,  I  had 
other  recourse.  I  could  have  held  up  payment  of 
it  at  that  time  until  this  thing  was  settled,  before 
anybody  got  the  money,  is  what  I  meant. 

Q.  You  could  have  held  up  payment  of  this 
check  ? 

A.     Yes,  I  am  sure  I  could  have. 

Q.  That  is  your  conclusion,  that  you  think  you 
could  have  held  up  payment?  Actually,  you  didn't 
have  any  control  over  the  payment  of  a  check  by 
the  United  States  Government  on  a  construction 
job  to  the  King-Hoover  Construction  Company? 

A.     Well,  that,  of  course,  is  a  legal  matter,  and 
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im  not  an  attorney.  I  don't  know  much  about  law. 

3.    And  that  was  just  your  conclusion  that  you 

)ught  you  could  have  stopped  this? 

i.    Let  us  put  it  this  way.  I  could  have  taken 

ps  to  keep  this  money  out  of  the  Internal  Rev- 

le  Department's  hands  had  I  known  it  was  not 

ning  to  conclusion  as  planned. 

3.     But  your  answer  to  my  question,  you  had  no 

itrol   over   that   check,   or   the   payment   to   the 

ng-Hoover  Construction  Company  by  the  United 

ites  Government,  did  you?  [92] 

i.     Not  after  it  was  issued,  no. 

3.     Or  before? 

^.    Before  a  check  is  issued  on  a  job  of  that 

id,  it  has  to  be  approved. 

rhe  voucher,  no,  not  the  voucher,  the  claim  for 

^ment  that  is  sent  to  them  has  to  be  approved. 

hen  a  Government  job  like  that  is  in  progress, 

;  claim  for  payment  has  to  be  made  up  on  the 

),  has  to  be  approved  by  the  head  of  the  local 

Inance  depot,  and  then  forwarded  into  the  Los 

Lgeles  office  for  payment. 

rhat  is  the  way  these  were  handled  up  there. 

My  step  there  would  be  to  have  kept  that  from 

ng  approved  prior  to  the  time  it  went  to  the 

ast. 

3.     You  mean  you  would  have  asked  someone  not 

approve  that  on  the  Government  level? 

Al.     That  is  correct. 

3.     Of  course,  you  do  not  know  whether  they 

uld  or  would  not  have  ? 
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A.     I  am  quite  sure  of  that. 

Q.     What  makes  you  think  that? 

A.  Because  I  would,  I  was  in  pretty  close  con- 
tact with  that  job  up  there. 

Q.  You  had  nothing  to  do  with  that  contract, 
as  I  understood  your  testimony?  That  was  strictly 
between  King-Hoover  and  the  Government?   [93] 

A.  I  was  in  pretty  close  contact  with  that  job, 
and  the  man  in  charge  of  it. 

Mr.  Andersen:    I  object. 

The  Court:  What  difference  does  it  make  what 
wasn't  done.  It  is  of  no  interest  to  me. 

Mr.  Stroud:  I  think  that  is  right.  We  take  the 
position  they  had  no  right  or  authority. 

The  Court:  I  don't  know  whether  they  did  or 
didn't,  but  I  am  not  interested. 

Q.  (By  Mr.  Stroud) :  Do  you  have  any  pecuni- 
ary interest  in  this  lawsuit,  Mr.  Monsees? 

A.     I  don't  know  what  pecuniary  means. 

Q.  Do  you  have  any  money  interest?  Do  you 
stand  to  gain  anything  from  the  lawsuit? 

A.     No,  sir,  I  don't. 

Q.  You  won't  get  any  of  this  money  in  the  even- 
tuality your  side  wins,  will  you? 

A.     No,  sir. 

Mr.  Stroud:    All  right.  That  is  all,  thank  you. 

The  Witness:  I  would  be  glad  to  state  my  posi- 
tion in  the  case,  if  you  would  like. 

Tl^e  Court :  Oh,  I  am  not  interested,  unless  comi- 
sel  is. 
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Mr.  Andersen:     I  think  that  is  all  of  this  wit- 

3S  [94]  at  this  time,  your  Honor. 

rhe  Court:    All  right,  that  is  all. 

(Witness  excused.) 
Mr.  Andersen:     I  call  Mr.  Kent  Pomeroy. 

KENT  POMEROY 

led  as  a  witness  on  behalf  of  the  plaintiffs,  hav- 
l  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
3.     (By  Mr.   Andersen) :     Will  you   state  your 
me,  please?  A.     Kent  Pomeroy. 

Q.     What  is  your  occupation,  Mr.  Pomeroy? 
A.    Accountant. 

Q.    And  with  whom  are  you  associated? 
A.     Cuthbert  Johnson  &  Company. 
Q.    Are  they  certified  public  accountants  here  in 
loenix?  A.     They  are. 

Q.    Were    you    so    associated    during    1951    and 
52?  A.     Yes,  sir. 

Q.    Are  you  acquainted  with  Mr.  Lowell  Monsees 
re?  A.    Yes,  sir. 

Q.    And  you  are  acquainted  with  the  officers  of 
e  King-Hoover  Construction  Company?  [95] 
A.     Yes,  sir. 

Q.     Were  you  employed  to  perform,  that  is,  was 
e  firm  of  Cuthbert  and  Johnson  employed  to  per- 
rm  an  audit  of  the  books  of  a  joint  venture  be- 
^een  this  indi^ddual  and  this  corporation? 
A.     On  a  modified  basis,  yes,  sir. 


102  Wm.  P.  Stuart  vs. 

(Testimony  of  Kent  Pomeroy.) 

Q.     Would  you  explain  that,   sir? 

A.     Could  I  refer  to  the  report  you  have? 

Q.  Just  state  if  you  were  employed  to  prepare 
a  report. 

A.  We  were  employed  to  examine  the  earnings 
records  of  King-Hoover  Construction  Company, 
and  to  also  go  over  the  joint  venture  records  and 
determine  what  their  operation  had  been,  the  re- 
sults of  their  operation. 

Q.  When  you  speak  of  earnings  records,  what 
do  you  mean? 

A.     Individual  earnings  records  of  employees. 

Q.     Of  employees  of  the  joint  venture? 

A.     That  is  correct. 

Q.  Did  you  under  the  supervision  of  Cuthberi 
Johnson  and  Company  investigate  the  books  and 
records  of  this  joint  venture?  A.     Yes,  sir. 

Q.  And  you  prepared  therefrom  a  rather  de- 
tailed report,  did  you  not?  [96]  A.     Yes,  sir. 

Q.  Could  you  tell  the  Court  what  records  yoi] 
looked  at? 

A.  Well,  we  looked  at  the  bank  statements,  can- 
celled checks,  check  books,  deposit  slips,  payroll 
record,  vouchers,  and  their  journal. 

Q.     Is  that  a  general  journal? 

A.  It  was  a  combined  cash  journal,  general 
journal. 

Q.  The  journal  showed  both  receipts  and  dis- 
bursements, did  it?  A.    Yes,  sir. 

Q.     Arranged  in  chronological  order? 

A.    Yes,  sir. 
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J.    Was  there  a  separate  bank  statement  kept  for 
3  joint  venture  operation?  A.     Yes,  sir. 

J.     Were  there  separate  earnings,  payroll  earn- 
s  records  kept  for  this  operation? 
^.     There  were  separate  payroll  records,  regis- 
3,  kept  for  the  King-Hoover  joint  venture  books, 
arate    from   King-Hoover    Company.    In    other 
rds,  there  was  two  payroll  registers. 
J.    You  state  you  prepared  a  report,  did  you? 
^.    Yes,  sir. 

J.  I  hand  you  here  Plaintiffs^  Exhibit  3  for 
']  identification,  and  ask  you  if  you  recognize 
i?  A.    Yes,  sir. 

J.    Would  you  state  what  it  is,  please? 
V.     This  is  a  claim  for  a  refund  for  overpay- 
nt  of  taxes  by  the  joint  venture? 
J.     And  did  you  prepare  that  under  the  direction 
Cuthbert  and  Johnson?  A.     Yes,  sir. 

J.  You  prepared  all  the  supporting  schedules? 
i.  All  the  supporting  schedules,  with  the  excep- 
n  of  these  minutes,  resolutions  that  are  attached. 
J.  Can  you  state  of  your  own  knowledge  that 
)y  correctly  reflect  the  balance  sheet  of  the  King- 
to  ver  and  J.  E.  Willis  joint  venture  as  of  the 
te  indicated,  and  results  of  the  operations  for  the 
dod  covered  by  the  report?  A.    Yes,  sir. 

3-  And  can  you  state  under  oath  that  the  earn- 
js  records  as  revealed  by  the  reports  is  correct 
d  accurate  as  taken  from  the  records  given  you 
being  those  of  the  joint  venture? 
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A.    Yes,  sir. 

Mr.  Andersen:  We  offer  again  in  evidence,  your 
Honor,  Plaintiffs'  Exhibit  3  for  identification. 

Mr.  Stroud:    We  renew  our  objection.  [98] 

The  Court:  It  was  received  for  a  limited  pur- 
pose the  first  time,  to  show  that  the  claim  had  been 
filed. 

Mr.  Andersen:  We  offer  it  also,  your  Honor,  in 
the  capacity  of  showing  the  obligation  of  the  joint 
venture. 

The  Court :  All  right,  it  may  be  received  for  that 
purpose,  subject  to  the  objection.  I  don't  know  how 
that  will  be  finally  determined. 

Mr.  Stroud:  We  renew  our  same  objection,  if 
your  Honor  please. 

The  Court:    All  right.  I  may  be  wrong  on  that. 

Mr.  Stroud:  It  is  a  take-off  of  a  preparation  of 
a  smnmary  of  some  records. 

The  Court:  I  know.  Ordinarily,  when  a  record 
is  smnmarized  it  is  in  Court  for  the  opposite  party 
to  examine. 

Mr.  Stroud:    Yes,  sir. 

The  Court:    But  we  don't  have  that. 

The  Clerk:     Plaintiffs'  Exhibit  3  in  evidence. 

(Said  Claim  for  Refund  was  received  in  evi- 
dence and  marked  Plaintiffs'  Exhibit  3.) 

Q.  (By  Mr.  Andersen) :  Mr.  Pomeroy,  did  you 
have  any  conversation  with  either  Mr.  Berger  oi 
Mr.  Stanford  about  these  reports  that  you  had 
prepared?  A.    Yes,  sir.  [99] 
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3.     Could  you  state  the  date  of  that  conversa- 

n  approxunately  ? 

i.    I  couldn't  state  the  exact  date. 

3.     Approximately  ? 

\.     It  was  some  time  j^rior  to  filing  of  that  claim. 

3.     Could  you  state  the  substance  of  your  con- 

^sation  ? 

i.     Yes,  sir.  I  discussed  the  matter  and  asked 

sm  in  which  way  they  would  like  to  have  this 

Bsented  to  them  so  that  they  would  have  all  the 

ormation  available,  so  that  they  could  make  a 

r  and  impartial  decision,  and  it  was  in  the  spirit 

cooperation  to  give  them  the  necessary  informa- 

n,  they  realizing  that  at  that  time  we  had  all  the 

;ords  available,  and  we  could  give  them  any  in- 

'mation  they  needed,  or  they  could  come  and  look 

the  records  if  they  so  desired,  so  the  claim  was 

spared  according  to  their  suggestion  for  the  in- 

'mation  that  they  would  need. 

Mr,  Stroud:    Your  Honor,  we  have  the  original 

this  somewhere.  I  can't  i^ut  my  finger  on  it  right 

w.  We  will  have  no  objection  to  the  offering  of 

it,  as  far  as  its  being  a  copy  of  the  original.  We 

ly  have  some 

rhe  Court:     I  don't  know  what  you  are  talking 

3Ut.   [100] 

Mr.  Stroud:    It  hasn't  been  identified  yet. 

Mr.  Andersen:    Will  you  mark  this  as  Plaintiffs' 

Mbit  8  for  identification? 

Ihe  Clerk:     Plaintiffs'  Exhibit  8  for  identifica- 

n. 
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(Said  copy  of  letter  of  5/22/52  was  marked 
for  identification  as  Plaintiffs'  Exhibit  Nmn- 
ber  8.) 

Q.  (By  Mr.  Andersen) :  Did  you  have  any  cor- 
respondence with  either  Mr.  Berger  or  Mr.  Stan- 
ford regarding  this  report,  Mr.  Pomeroy? 

A.     Only  just  conversations. 

Q.  I  hand  you  Plaintiffs'  Exhibit  8  for  iden- 
tification, and  ask  you  if  you  recognize  that? 

A.    Yes,  I  do. 

Q.     And  will  you  state  what  it  is,  please? 

A.  It  is  a  letter  addressed  to  the  Collector  of 
Internal  Revenue's  office,  attention  Mr.  Berger. 

Q.  That  has  a  supporting  schedule  with  it,  does 
it?  A.    Yes,  sir. 

Q.  Did  you  dictate  that  letter  and  prepare  that 
schedule  ? 

A.  I  prepared  the  schedule,  and  the  letter  was 
sent  by  Wesley  Johnson. 

Q.  Did  you  take  the  information  contained  in 
that  schedule  from  the  books  and  records  of  the 
joint  venture?  [101]  A.     Yes,  sir. 

Q.  And  you  can  tell  under  oath,  you  can  testify 
under  oath  that  the  information  contained  thereon 
is  accurate,  can  you  ?  A.    Yes,  sir. 

Mr.  Andersen:  We  offer  in  evidence  Plaintiffs' 
Exhibit  8  for  identification. 

Mr.  Stroud:  We  object  to  it  for  the  reason  it 
is  a  take-off  from  records  the  originals  of  which 
are  not  here,  and  we  do  not  have  an  opportunity] 
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see  them,  although  we  have  subpoenaed.  I  think  it 

not  the  best  evidence. 

Dhe  Court:     It  will  be  received  subject  to  your 

ection. 

Dhe  Clerk:     Plaintiffs'  Exhibit  8  in  evidence. 

(Said  letter  of  5/22/52  was  received  in  evi- 
dence and  marked  Plaintiffs'  Exhibit  8.) 

S/Lt.  Andersen:     May  this  be  marked  for  iden- 

cation  ? 

Che  Clerk:     Plaintiffs'  Exhibit  9  for  identifica- 

n. 

(Said  work  sheets  were  marked  as  Plaintiffs' 
Exhibit  9  for  identification.) 

3.    (By  Mr.  Andersen)  :     Did  you  prepare  de- 
led schedules  of  the  earnings  record  of  the  King- 
)over  Construction  Company  and  the  joint  ven- 
^e,  Mr.  Pomeroy?  [102] 
^..     Yes,  sir. 

3.     And  you  prepared  those  on  working  papers, 
I  you?  A.     Yes,  sir. 

3.  I  hand  you  Plaintiffs'  Exhibit  9  for  iden- 
cation  and  ask  you  if  those  are  the  schedules 
which  you  speak? 

A..     These   weren't   entirely   worked   on   by   me, 
s  particular  phase  of  it  was  not,  sir. 
Q.     Was  that  done  under  your  supervision? 
A..     Yes,  sir.  This  is  not  all  my  handwriting  here. 
Q.     But  it  was  done  under  your  supervision? 
A.     That  is  right. 
Q.     And  these  records  here  do  support  in  detail 
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the  Plaintiffs'  Exhibit  8  which  you  have  just  iden- 
tified? A.     That  is  right,  they  do. 

Mr.  Andersen :  We  offer  in  evidence,  your  Honor, 
Plaintiffs'  Exhibit  9  for  identification. 

Mr.  Stroud:     May  I  see  it? 

Q.  (By  Mr.  Andersen)  :  Do  you  know  where  the 
original  payroll  records  of  this  company  are? 

A.    No. 

Q.  You  did  have  them  in  your  possession  at  the 
time  you  prepared  these  reports,  did  you? 

A.    I  did.  [103] 

Q.  Who  did  you  deliver  them  to  when  you  got 
through  ? 

A.  I  don't  recall  who  came  and  got  them.  I 
really  don't.  They  were  in  the  office  quite  a  while, 
and  I  don't  know  who  finally  came  and  picked  them 
up. 

Mr.  Stroud:  We  object  to  Plaintiffs'  Exhibit  9 
for  the  reason  it  is  a  take-off  on  some  records,  the 
originals  of  which  are  not  here,  not  in  Court,  and 
I  think  the  witness  also  testified  that  he  didn't  per- 
sonally do  it. 

The  Court:    Yes. 

Mr.  Stroud:  I  don't  believe  it  is  the  best  evi- 
dence. 

Mr.  Andersen:  I  think,  your  Honor,  he  testified 
it  was  done  under  his  supervision. 

The  Court:    What  does  that  mean? 

Mr.  Andersen:    I  beg  your  pardon,  sir? 

The  Court:  What  does  that  mean?  Somebody 
else  copied  them  from  the  record?  He  didn't  stand 
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re  and  look  over  his  shoulder  while  he  copied  it. 

kir.  Andersen:     Mr.  Pomeroy  has  testified  that 

se  records  are  correct,  and  I  think  most  of  the 

rk  done  in  Accountants'  offices  is  done  by  per- 

Luel  underneath. 

Che  Court:    I  know.  But  usually  the  books  are 

lilable.  You  don't  have  to  take  the  Accountant's 

rd  for  anything.  You  may  have  your  own  Ac- 

Lntant. 

\iT.  Andersen:    We  have  attempted  to  find  these 

)ks,  [104]  too,  and  are  unsuccessful. 

rhe  Court:     Is  this  company  still  in  existence? 

!^r.  Andersen:    No,  it  has  been  defunct  for  some 

irs. 

Che  Court:    Hence  this  lawsuit? 

^r.  Andersen:     Yes,  your  Honor.  Would  your 

>nor  rule  on  the  admissibility? 

Che  Court:     That  only  supports  the  other  ex- 

dt,  doesn't  it? 

\lr.  Andersen:    Yes. 

rhe  Court:     I  don't  believe  I  will  admit  that. 

e  other  is  in  evidence. 

Mr.  Andersen:    I  think  that  is  all. 

Cross  Examination 
3.  (By  Mr.  Stroud) :  Mr.  Pomeroy,  I  believe 
1  had  a  conversation  with  one  or  two  of  the  Rev- 
ue Agents  concerning  the  books  and  records  of 
ng-Hoover  Construction  Company,  and  the  ques- 
n  at  that  time  was  asked  as  to  whether  you  could 
ike  a  breakdown  between  the  King-Hoover  Con- 


110  Wm.  P.  Stuart  vs, 

(Testimony  of  Kent  Pomeroy.) 
struction  Company  payroll  records  and  the  specific 
job  which  King-Hoover  Construction  Company  un- 
dertook in  Bellmont,  Arizona,  is  that  correct,  sir? 

A.  I  can't  recall  any  such  conversations.  How- 
ever, [105]  they  may  have  gathered  from  this  fact 
that  there  was  one  earnings  record,  there  was  one 
earnings  record  for  each  employee. 

However,  there  were  two  payroll  journals. 

Q.  And  those  earnings  records  were  under  the 
King-Hoover  Construction  Company's  books,  were 
they  not? 

A.  They  were  detailed  records  to  which  each  em- 
ployee's earnings  were  brought  together  in  one 
place  for  making  the  Social  Security  reports. 

Q.    Yes. 

A.  Thus  if  an  employee  who  reached  $35,000,  if 
you  put  it  in  two  places,  he  could  go  up  to  $3,000 
in  both  places  before  he  would  be  exempt  from 
taxes,  and  it  would  cause  confusion.  So  there  had 
to  be  one  earnings  record  for  each  employee,  al- 
though there  were  two  payroll  journals,  one  for  the 
joint  venture,  and  one  for  the  corporation. 

Q.  Do  you  recall  telling  the  Revenue  Agents  on 
that  time  and  occasion  that  the  records  were  so 
commingled  that  you  couldn't  tell  the  construction 
job  at  Bellmont  from  any  of  the  other  jobs? 

A.    Absolutely  not. 

Q.    You  don't  recall  saying  that? 

A.    No,  sir. 

Q.  A  while  ago  you  were  answering  questions, 
and  you  [106]  were,  I  suppose,  assuming  that  this 
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s  a  joint  venture.  You  don't  know,  of  your  own 

Dwledge,   whether  this  was   a  partnership   or  a 

nt  venture,  other  than  what  somebody  told  you, 

you,  Mr.  Pomeroy? 

1.    Well,  I  know  at  the  time  they  started  to  go 

0  this  deal  that  I  was  told  that  they  were  going 

have  a  joint  venture. 

J.     You  were  told  that,  were  you  not? 

^.     That  is  right. 

J.    And  that  is  the  basis  of  your  information 

i  knowledge   that  this   so-called  financing  rela- 

Qship  was  a  joint  venture  partnership,  was  it 

;? 

V.    Well,  it  had  all  the  other 

3.     I  ask  you,  sir,  if  that  is  the  basis  of  your 

Dwledge  ■? 

\..     I  only  know  what  I  am  told. 

fe  Stroud:     All  right.  I  don't  know  that  it  is 

;essary  to  make  a  motion  to  strike  his  conclusion 

^t  this  was  a  joint  venture  or  partnership.  I  think 

it  is  the  ultimate  question  for  the  Court. 

Che  Court:    The  Court  will  decide  it. 

fe  Stroud:     Yes. 

J.   (By  Mr.  Stroud)  :    Now,  you  testified  that  you 

re  the  accountant  for  the  King-Hoover  Construc- 

a  Company  and  prepared  [106- A]  some  of  these 

edules  and  take-offs,  is  that  correct? 

V.     Our  firm,  Cuthbert  Johnson  and  Company, 

s  employed  as  the  accountants,  and  I  am  em- 

lyed  by  the  Cuthbert  Johnson  Company. 

J.     Yes,    sir,    and   you   were    employed   by  the 
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King-Hoover  Construction  Company,  is  that  cor- 
rect? A.    Not  as  their  employee,  no. 

Q.     Who  were  you  employed  by? 

A.     By  Cuthbert  Johnson  Company,  CPA  firm. 

Q.  I  understand  who  you  are  employed  by,  Mr. 
Pomeroy.  A.     Yes. 

Q.  I  say,  the  firm  was  employed  by  the  King- 
Hoover  Construction  Company? 

A.     That  is  right. 

Q.  Now,  it  is  true,  is  it  not,  sir,  that  at  no  time 
ever  from  1950  up  until  today,  has  there  been  any 
copartnership  Federal  income  tax  returns  ever  filed 
for  any  so-called  joint  venture  or  partnership,  isn't 
that  true? 

A.    Not  to  my  knowledge,  there  hasn't  been  any. 

Q.     Have  not  been  any  filed  ? 

A.     I  don't  know  that  there  has  or  there  hasn't. 

Q.    You  didn't  do  it  if  there  was  one? 

A.     I  didn't  do  it.  [107] 

Q.     Sir? 

A.     No,  sir,  I  didn't  file  any. 

Q.  Now,  did  you  have  anything  to  do  with  pre- 
paring the  payroll  tax  returns.  I  think  they  have 
been  introduced  as  Plaintiffs'  Exhibit  Number  4. 

Did  you  have  anything  to  do  with  the  preparation 
of  the  Employers  Quarterly  Federal  Tax  Return? 

A.     Not  the  original  ones,  no. 

Q.  Do  you  know  of  your  own  knowledge  whe- 
ther these  were  the  Employers  Quarterly  Federal 
Tax  Returns  filed  during  this  period  of  time? 

A.    May  I  say  something  to  clarify  this.  I  don't 
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3W  who  this  is  signed  by.  I  recognize  this  signa- 
■e  as  their  office  manager. 

3.    He   was   the    office   manager   of   the    King- 
lover  Construction  Company,  is  that  right? 
i.     That  is  right. 

3.  Sterling  Page.  In  fact,  all  those  are  signed 
an  officer  of  the  King-Hoover  Construction  Com- 
ny,  are  they  not? 

^.  Yes,  sir.  Now,  we  did  amend  these,  and  cor- 
ited  them. 

J.     May  I  ask  you  this,  sir.  The  party  report- 
%  making  this  tax  return,  is  the  King-Hoover 
nstruction  Company,  is  it  not?   [108] 
k.     Yes,  sir,  that  is  right. 

3.     The   corporation.    There   is   no   mention   on 
;se  returns  anywhere  about  any  partnership  or 
nt  venture,  is  there? 
^..    No,  sir. 

3.     Did  you  ever  see  the  books  of  account  of  the 
ng-Hoover   Construction   Company  yourself? 
k.    Yes,  sir. 

3.  Will  you  tell  His  Honor  whether  there  was 
was  not  a  capital  account  outstanding  in  the 
me  of  Mr.  or  Mrs.  J.  E.  Willis? 
A..  No.  I  don't  think  there  was.  To  my  knowl- 
^e  of  the  books,  I  never  saw  such  an  account. 
3.  Ho  you  know  how  this  advancement,  or  loan, 
in  of  $50,000  was  set  up  on  these  books  which 
?n't  here  in  Court  today? 

A..  They  were  set  into  a  separate  joint  venture 
30unt  set  of  books. 
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Q.     Sir? 

A.  They  were  set  up  as  a  separate  set  of  books 
in  a  joint  venture  account. 

Q.  Do  you  know  how  the  money  which  was  ad- 
vanced to  this  corporation  by  Mr.  and/or  Mrs. 
Willis  was  set  up  or  carried  as  an  item  on  the 
accounting  books  of  the  King-Hoover  Construction 
Company?  Do  you  know  of  your  own  [109]  knowl- 
edge? A.     It  was  deposited  in  the  bank. 

Q.  I  understand  that  the  money  was  deposited 
in  the  bank,  Mr.  Pomeroy.  But  my  question  is,  do 
you  know  how  this  advance  or  loan  was  set  up 
on  the  books  of  the  King-Hoover  Construction  Com- 
pany, sir  ? 

A.  I  don't  know  how  the  original  entry,  I  don't 
recall  how  the  original  entry  was  set  up,  although 
when  we  came  in  on  the  picture  it  was  at  the  end. 
And  we  were  just  trying  to  find  out  what  the 
operation  was,  and  how  much  was  due  the  various 
creditors  during  the  time. 

Q.  You  don't  know  how  that  was  set  up  or  car- 
ried on  these  books  of  the  King-Hoover  Construc- 
tion Company? 

A.    It  wasn't  set  up  as  a  capital  account. 

Q.  No,  but  the  King-Hoover  Construction  Com- 
pany would  have  had  to  set  this  item  up  on  their 
books,  they  would  have  had  to  account  for  it? 

A.  They  probably  set  it  up  under  the  name  of 
Willis.  I  don't  recall  just  how  they  did  set  it  up. 

Q.  You  said  they  probably  woujld,  but  you  don't 
know?  You  didn't  see  it? 
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V.    Well,  I  can't  recall  it. 

J.    You  don't  recall  how  it  was  set  up  on  their 

)ks?  A.     No. 

J.     You   didn't   obtain   or   ask   for    a    separate 

;ount,  [110]  or  separate  account  number  for  the 

nt  venture  from  the  Internal  Revenue  Service, 

[  you,  Mr.  Pomeroy? 

i.     I  didn't  have  anything  to  do  with  that,  be- 

ise  that  was  handled  by  their  own  personnel. 

J.     You  mean  King-Hoover?        A.    That  is  right. 

}.    Handled  that?  A.    Yes. 

3.     They  made  the  payrolls  and  paid  the  bills, 

L  they  not? 

i.    Bills  were  paid  by  Mr.  Monsees,  and  under 

.  supervision. 

J.     Now,  as  a  matter  of  fact,  the  bills  came  to  the 

Qg-Hoover  Construction  Company,  did  they  not? 

i.     I  believe  they  did. 

3.     The   bills   were   in  the   name   of   the   King- 

•over  Construction  Company,  were  they  not? 

A..     There  may  have  been  some  that  weren't,  or 

3k  and  forth.  There  might  have  been  some  back 

i  forth.  I  don't  recall.  I  wouldn't  want  to  say 

initely  one  way  or  the  other  on  that. 

3.     Mr.    Monsees    merely    co-signed    the    checks 

•ng  with  Mr.  Hoover,  or  some  other  officer  of  the 

ng-Hoover  Construction  Company,  isn't  that  cor- 

;t?  A.     He  had  the  control  signature.  [Ill] 

3.    It  had  to  have  two  signatures  on  them? 

A..     That  is  right. 

Q.    And  one  of  them  was  one  of  the  officers  of 
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the   King-Hoover   Construction    Company,    was   i1 

not?  A.     That  is  right. 

Q.  The  bank  accoimt  was  in  the  name  of  th( 
King-Hoover  Construction  Company,  was  it  notl 

A.     I  believe  it  had  some  other  designation  on  it 

Q.    Did  you  ever  see  it? 

A.  Yes,  I  did.  But  I  can't  recall  what  it  was 
I  think  it  was  called  Railroad  Account. 

Q.  King-Hoover  Construction  Company  Rail- 
road Account,  was  that  the  way  it  was  denomi- 
nated ? 

A.  I  am  not  altogether  sure  about  that,  but  i1 
had  some  particular  title  to  it. 

Q.  There  were  no  payments  or  salary  of  anj 
kind  made  to  Mr.  Willis  by  the  King-Hoover  Con- 
struction Company,  were  there,  Mr.  Pomeroy? 

A.  None  that  I  can  recall.  I  don't  believe  we 
made  any  salary  payment  to  him. 

Mr.  Stroud:  I  believe  that  is  all.  Thank  you, 
sir. 

Redirect  Examination 

Q.  (By  Mr.  Andersen)  :  Just  a  question  or  two, 
As  a  matter  of  fact,  [112]  weren't  there  actually 
two  bank  accounts  which  you  made  your  reporl 
from?  In  other  words,  you  made  your  report  from 
two  accounts? 

A.  Yes,  there  was.  I  believe  there  was  one  thai 
was  carried  under — come  to  think  about  it,  I  thint 
that  they  carried  one  under  that  name,  and  they 
carried  one  under  Lowell  Monsees'  name.  I  am  not 
sure  of  that,  but  it  seems  to  me  it  was. 
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^r.  Stroud:     If  the  witness  is  not  sure  of  his 
5wer,  we  request  he  not  answer  about  something 
is  not  sure   about. 

fe  Andersen:     He  is  testifying  to  his  own  rec- 
iction,  your  Honor. 

Che  Court:    That  is  all  anyone  can  testify  to. 
Che  Witness:    It  is  a  long  time. 
J.     (By  Mr.  Andersen) :    Do  you  know  whether 
not  there  were  two  signatures  required  on  the 
'cks   that   were   drawn   on   the   account   of   Mr. 
well  Monsees? 

^.     No,  but  I  don't  think  there  would  be,   be- 
ise  it  was  in  his  name. 

3.     All   right.    Referring   to    this    question   Mr. 
"oud  asked  you  about  the  capital  account.  Was 
Te  a  ledger,  a  general  ledger  kept?  [113] 
i.    No. 

3.     For  this  concern? 
i.    No  general  ledger. 

3.     That  is,  you  took  your  records  from  these 
irnals  which  you  have  spoken  of  from  the  pay- 
1  records,  the  bank  statements,  and  the  cancelled 
3cks,  and  the  vouchers? 
k.     That  is  correct. 

3.    And  there  was  no  general  ledger  set  up  as 
3h? 

A..     That  is  correct,  no  general  ledger. 
CJ.     And  the  only  place  that  a   capital  account 
lid  appear  would  be  in  a  general  ledger,  is  that 
t  true?  A.     That  is  right. 

Q.    Would  you  tell  the  Court  how  the  payroll 
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fund  was  paid"?  In  other  words,  was  there  a  re- 
volving fund  for  the  payroll? 

A.  It  was  handled  on  a  revolving  fund  basis, 
because  of  the  employees  of  this  company,  this 
joint  venture,  were  working  on  other  jobs,  see,  but 
there  were  two  payroll  records  kept,  so  whenever 
the  payroll  on  this  job,  joint  venture  job,  amounted 
to  a  certain  sum  of  money,  Mr.  Monsees  would 
give  him  that  amount  of  money  to  meet  the  checks, 
so  it  was  handled  on  a  revolving  fund  basis. 

Q.  Do  you  mean  individual  checks  were  drawn, 
would  you  say,  from  the  King-Hoover  bank  ac- 
count? [114]  A.     That  is  right. 

Q.  But  they  each  time  presented  a  bill  to  Mr. 
Monsees  specifying  the  bill  for  the  employees  that 
worked  on  the  joint  venture  job? 

A.     That  is  right. 

Mr.  Stroud:  If  your  Honor  please,  we  object 
to  somebody  presenting  a  bill  to  somebody.  I  don't 
know  that  there  is  any  evidence  on  that  here. 

Mr.  Andersen:  We  are  just  trying  to  get  a  de- 
scription of  the  operation,  your  Honor. 

I  believe  that  is  all. 

The  Court:     That  is  all,  Mr.  Pomeroy. 

(Witness  excused.) 
Mr.  Andersen:    I  call  Mr.  Sam  Berger. 

SAM  BERGER 
called  as  a  witness  in  behalf  of  the  plaintiffs,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 
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Direct  Examination 
J.     (By    Mr.    Andersen) :      State    your    name, 
ase?  A.    My  name  is  Sam  Berger. 

J.    Where  do  you  live,  Mr.  Berger? 
^.    2106  West  Avalon  Drive. 
J.     In  Phoenix?  [115]  A.     In  Phoenix. 

J.     What  is  your  occupation? 
^.    I  am  Chief  of  the  Accounts  Section  at  the 
al  Director  of  Internal  Revenue  office. 
}.     Were  you  so  employed  throughout  1950  and 
51? 

i.  No.  At  that  time  I  was  employed  as  a  Dep- 
^  Collector. 

J.  Under  whose  supervision  did  you  work  at 
it  time? 

i.  At  that  time  I  was  under  the  supervision  of 
'.  Sisson,  who  was  chief  of  the  Field  Division. 
J.  And  Mr.  William  P.  Stuart  was  over  him, 
s  he? 

i.    Yes,  sir,  he  was  the  Collector. 
3-    What  were  your  duties  in  that  capacity,  Mr. 
rger? 

i.  As  Deputy  Collector,  I  was  required  to  se- 
?e  delinquent  returns.  I  was  required  to  make 
lessments,  collections.  I  was  required  to  audit 
)ks  and  records. 

[  was  required  to  assist  and  aid  taxpayers  in 
sparing  returns. 

[  was  required  to  advise  taxpayers  regarding 
;ir  tax  problems. 
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Q.  Was  it  part  of  your  job  to  make  levies  for 
delinquent  taxes'? 

A.  During  my  work  in  the  collection  of  war- 
rants, I  [116]  was  required  to  levy  for  the  collec- 
tion of  taxes. 

Q.  And  to  make  demand  for  payment,  were 
you  1  A.     Yes,  sir. 

Q.  When  did  you  first  become  acquainted,  or 
did  you  become  acquainted  with  Mr.  Lowell  Mon- 
sees  here? 

A.  I  first  became  acquainted  with  Mr.  Lowell 
Monsees  on  May  23,  1952. 

Q.     You  hadn't  talked  to  him  before  that  date*? 

A.     Not  to  my  knowledge. 

Q.    Do  you  mean  1952  <?  A.     1952. 

Q.     And  you  hadn't  seen  him  after  that? 

A.  Well,  sir,  that  is  a  rather  hard  statement  to 
answer.  I  may  have  seen  the  gentleman  in  the  of- 
fice while  he  was  visiting  with  some  other  Deputy 
Collector,  or  while  he  was  in  the  office,  but  I  don't 
recall  any  prior  contact  to  May  23,  1952. 

Q.  Were  you  assigned  to  collect  delinquent  taxes 
for  the  King- Hoover  Construction  Company? 

A.  Yes,  as  a  member  of  the  Seizure  and  Sales 
Squad  I  did  have  that  file  for  some  period. 

Q.     When  did  you  commence  to  work  on  that? 

A.  I  would  say  it  was  early.  It  was  after  the 
filing.  In  1952. 

Q.     You  didn't  work  on  it  in  1951  at  all?  [117] 

A.  No,  sir,  in  1951,  I  was  assigned  to  the  Field 
Audit  of  income  tax  returns. 
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J.    Did  you  ever  talk  to  Mr.  Monsees  about  this 
inquent  account? 

I.     During  the  period  in  which  I  held  the  war- 
ities  for  distraint  in  the  name  of  King-Hoover, 
lever  had  any  reason  to  contact  Mr.  Monsees. 
J.    Well,  did  you  ever  contact  him? 
V.     Yes,  I  did,  on  May  23,  1952. 
J.     Could  you  state  the  substance  of  the  conver- 
ion  you  had  with  him  at  that  time? 
k..    Yes.  The  Assistant  Commissioner,  one  of  the 
distant  Commissioners  in  Washington  requested 
it  a  Collection  Officer  contact  Mr.  Monsees  and 
:  him  certain  questions  regarding  the  operations 
the  joint  venture  alleged  to  be  between  Mr.  Wil- 
and  King-Hoover. 

ind  Mr.  Stanford  and  I  went  to  Mr.  Monsees' 
ce.  It  was  in  the  morning  of  May  23,  1952. 
Do  you  wish  me  to  go  on  as  to  the  nature  of 
or  would  you  rather  question  me  on  it? 
J.     I  think  that  is  enough  at  this  point,  Mr. 
rger. 

\lr.  Berger,  do  you  know  the  dates  that  the  levies, 
rather,  the  demand  for  payment  was  made  on 
ng-Hoover  Construction  Company  for  delinquent 
^roll  taxes,  covering  the  last  quarter  of  1950  and 
)  first  [118]  three  quarters  of  1951? 
i.     I  have  that  information  in  my  possession. 
3.     Could  I  have  that? 
^.     However,  I  would  like  to  explain  prior  to 
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A.  These  assessment  lists  I  have  are  in  my 
hands  for  safekeeping,  and  if  they  are  to  be  intro- 
duced as  evidence,  I  would  appreciate  that  photo- 
stats be  introduced  rather  than  the  original  assess- 
ment lists,  in  view  of  the  fact  that  these  lists  are 
used  for  other  purposes  continually. 

Mr.  Andersen:  That  request  will  have  to  be 
directed  to  the  discretion  of  the  Court. 

The  Court:     Do  you  have  photostats  there? 

The  Witness:  No,  sir,  we  didn't  have  time  to 
secure  the  photostats. 

The  Court:  All  right,  they  may  be  introduced 
and  photostats  substituted.  We  will  see  that  your 
records  are  not  lost. 

The  Witness:  All  right.  What  was  the  quarter 
you  were  interested  in,  sir? 

Q.  (By  Mr.  Andersen) :  For  the  last  quarter 
of  1950,  and  the  first  three  quarters  of  1951. 

A.  We  have  eleven  assessment  lists  here.  If  you 
[119]  like,  I  will  enumerate  the  assessments.  Let's 
see.  I  will  have  to  go  through  them. 

Q.  Is  it  not  true,  Mr.  Berger,  that  you  made 
what  you  call  jeopardy  assessments  on  the  King- 
Hoover  Construction  Company  prior  to  the  time 
that  you  had  knowledge  of  the  exact  amount  of 
the  liability,  did  you? 

A.  Well,  I  did  not  make  jeopardy  assessments, 
but  it  is  true  that  in  one  case  a  jeopardy  assess- 
ment was  made  legally  under  section  3612  of  the 
Internal  Revenue  Code. 

Q.    Who  was  that  made  by? 
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k.  I  believe  that  the  assessment  was  signed  by 
\  Stanford  1  Is  that  right  ?  I  am  not  familiar,  in 
!W  of  the  fact  that  the  original  returns  are  not 
my  hands.  I  merely  have  the  assessment  list,  so 
30iildn't  really  answer  your  question  factually. 

3.  Now,  would  you  just  state,  Mr.  Berger,  the 
tes  that  the  assessment  was  made,  and  the  dates 
it  demand  was  made  for  the  payroll  taxes  due 
I'  each  of  the  four  quarters  which  I  mentioned? 

4.  The  assessment  for  the  third  quarter  of  1951 
.s  received  by  our  office  on  October  9th. 

A.nd  the  warrant  for  distraint  was  issued  on  that 
te.  An  assessment  for  the  employment  taxes  due 
[•  the  second  quarter  of  1951  was  received  in  our 
ice  [120]  on  August  27,  1951,  and  the  first  notice 
LS  issued  on  August  27th,  1951. 
Q.  That  notice  you  mentioned,  do  you  call  that 
demand  for  payment? 

A.  We  are  legally  required  to  issue  a  notice 
d  demand  for  payment,  our  form  number  717. 
Q.  And  that  was  issued,  was  it,  on  August  27, 
51?  A.    It  was. 

Q.     Thank  you. 

A.     Our  assessment  for  Federal  Unemployment 
IX  for  the  year  1950  was  received  by  our  office 
March  12th,  1951,  and  the  first  notice  was  is- 
ed  on  the  same  day. 
The  Court:    We  mil  have  our  afternoon  recess. 

(A  short  recess  was  had.) 
The  Court:    You  may  proceed. 
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Mr.  Andersen:  Mark  this  as  Plaintiffs'  Exhibit 
10  for  identification. 

(Said  statement  was  marked  as  Plaintiffs' 

The  Clerk :  Plaintiffs'  Exhibit  10  for  identification. 
Exhibit  10  for  identification.) 

Mr.  Andersen :  And  will  you  mark  this  for  iden- 
tification, please"? 

The  Clerk :  Plaintiffs'  Exhibit  11  for  identification. 
(Said   envelope    containing   assessment   lists 
was  marked  Plaintiffs'  Exhibit  11  for   [121] 
identification.) 

Q.  (By  Mr.  Andersen)  :  I  hand  you  Plaintiffs' 
Exhibit  11  for  identification,  Mr.  Berger,  and  ask 
you  to  state  what  it  is. 

A.  It  represents  the  assessment  lists  and  certifi- 
cates covering  assessments  made  against  King- 
Hoover  Construction  Company  for  the  period  in 
dispute  here. 

Q.  That  is  for  the  last  quarter  of  1950,  and  the 
first  three  quarters  of  1951,  is  that  true? 

A.     That  is  right. 

Q.  And  this  assessment  list  contains,  does  it  not, 
the  dates  when  the  assessments  and  demand  for 
payment  were  made?  A.     Yes. 

Q.  And  a  record  of  taxes  assessed  against  the 
King-Hoover  Construction  Company,  and  the  pay- 
ments made  on  those  assessments,  is  that  right? 

A.     That  is  right. 

Mr.  Andersen:  We  offer  in  evidence  the  assess- 
ment lists. 

Mr.  Stroud:     No  objection. 
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?he  Court:    It  may  be  received, 
^he  Clerk:    Plaintiffs'  Exhibit  11  in  evidence. 
(Said  assessment  lists  were  received  in  evi- 
dence and  marked  Plaintiffs'  Exhibit  11.) 
J.     (By  Mr.  Andersen)  :    Mr.  Berger,  I  will  ask 
I  if  you  used  as  the  basis  for  the  assessment  the 
^roll  reports  filed  by  the  King-Hoover  Construc- 
1  Company? 

I.  In  every  case,  except  that  of  the  jeopardy 
essment,  which  was  made  for  the  one  quarter. 
J.  And  the  jeopardy  assessment,  I  take  it,  was 
de  prior  to  the  date  that  you  had  received  a  pay- 
[  report  covering  the  period  for  which  that  as- 
sment  was  made? 
^.     I  think  that  is  correct. 

J.  Now,  you  state,  do  you,  Mr.  Berger,  that 
1  had  no  connection  with  this  King-Hoover  Con- 
uction  Company  delinquent  account  prior  to  May 
1952? 

k.    No.  I  stated  that  I  had  not  had  any  contact 
;h  Mr.  Monsees  prior  to  that  date. 
J.     Would  you  state  what  your  activities  were 
icerning  this  delinquent  account  in  1951? 
k.     In  the  early  part  of  1952,  I  was  given  the 
rrants  for  distraint  on  King-Hoover  Construc- 
n  Comi)any  then  outstanding,  and  I  was  a  mem- 
?  of  the   Seizure   and  Sales   Squad,   and  I  was 
luired  to  secure  collection  for  the  Government. 
[  investigated  to  determine  the  necessary  means 
'   collection. 
[   determined  that   one   lien — no,    I   determined 
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[123]  that  collection  was  required  by  seizure,  and 
turned  the  accounts  over  to  Mr.  Yager,  who  was 
then  the  head  of  the  seizure  operation,  and  he  pro- 
ceeded to  seize  and  sell  and  collect  the  tax. 

Q.  You  didn't  have  any  connection  with  this 
account  before  1952,  then,  is  that  your  testimony  1 

A.     Not  to  my  knowledge. 

Q.  I  hand  you  Plaintiffs'  Exhibit  10  for  identi- 
fication, and  ask  you  if  you  recognize  that  state- 
ment"?  A.     No,  sir. 

Q.    You  have  never  seen  that  before? 

A.    No,  sir. 

Q.     You  don't  know  by  whom  it  was  prepared  1 

A.     May  I  examine  it  again? 

Q.    Yes. 

A.  There  is  no  identifying  characteristics.  It  is 
a  typewritten  statement.  I  don't  know  who  pre- 
pared it. 

Q.  I  hand  you  here  Plaintiffs'  Exhibit  2  in  evi- 
dence, and  ask  you  if  you  have  ever  seen  thai 
before?  A.     No,  sir. 

Q.  Do  you  know  whether  or  not  the  sum  rep- 
resented by  that  check  was  applied  against  the 
indebtedness  of  King-Hoover  Construction  Com- 
pany? 

A.  I  could  not  answer  that  question  without 
tracing  the  block  number,  the  date  of  payment,  and 
date  of   [124]   cancellation. 

Q.  Would  that  information  appear  on  the  as- 
sessment list  you  just  handed  me  if  it  were  so 
applied  ? 
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L     This    payment    would    be    reflected    either 

oily  against  one  account,  or  separately  against 

eral  accounts. 

J.     Could  you  tell  the  Court  whether  or  not  that 

ck  was  applied  against  the  King-Hoover  Con- 

Liction  Company's  debts? 

v.    Yes,   sir,   that  was  applied   to   the   account 

nber  2-170310-51,  Employment  Taxes. 

J.     For  what  period  ? 

^.     I  believe  that  is  the  fourth  quarter  of  1950. 

J.     Thank  you.   You   don't   know  whether  this 

!ck  was  sent  in  with  a  return  filed  for  the  first 

irter  of  1951,  or  not,  do  you? 

V.     That  I  could  not  determine. 

J.     Is  it  the  practice  of  your  office,  Mr.  Berger, 

en  you  receive  money  like  this,  to  apply  it  on 

oldest  account  that  you  have  for  that  particu- 

concern?  A.     No. 

J.  The  oldest  in  point  of  time,  I  am  speaking  of. 
I.  No,  it  is  not.  In  view  of  our  duty  to  protect 
:•  lien  rights,  the  practice  is  to  apply  payments 
the  newer  accounts.    [125] 

J.  Do  you  observe  the  wishes  of  the  taxpayer 
en  they  submit  a  check  of  that  kind  in  appli- 
ion  to  a  particular  indebtedness,  or  do  you  just 
)  your  own  discretion  on  what  it  should  be  used 
payment  of? 

k.  That  is  a  question  which  cannot  be  com- 
itely  answered  here.  It  is  a  subject  of  a  good 
il  of  discussion.  If  the  taxpayer  specifically  re- 
3sts  that  an  accoimt  be  credited,  a  specific  ac- 
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comit   be   credited,   and   the   application   does   not 

injure  the  Government's  prior  liens,  it  would  be 

done. 

Q.  But  you  would  ignore  the  request  of  the  tax- 
payer if  you  felt  that  it  did  injure  the  Govern- 
ment's lien  or  position? 

A.  No,  sir,  I  would  take  the  taxpayer  on  his 
request  to  my  superior,  and  let  him  make  the  de- 
cision. We  don't  ignore  the  request  of  any  tax- 
payer. If  the  matter  came  up,  it  would  not  be  one 
for  me  to  decide. 

Q.  If  a  check  accompanies  a  return,  and  it  in- 
dicates, because  of  a  correspondence  between  the 
amount  of  the  check  and  the  amount  shown  to  be 
due  on  the  return,  would  you  consider  that  a  re- 
quest of  the  taxpayer  to  have  that  check  applied 
on  the  payment  of  the  return  it  was  submitted 
with? 

A.  Normally  the  payment  never  reaches  my 
hands,  nor  does  the  check — the  current  return  or 
delinquent  return  [126]  would  be  processed  by  the 
Commissioner's  division,  and  the  check  would  be 
applied  to  the  return  it  accompanied,  as  a  matter 
of  course. 

Q.    Is  that  always  done? 

A.  With  the  thousands  of  returns  that  are  in- 
volved each  month,  it  would  be  impossible  to  do 
otherwise,  unless  the  check  does  not  coincide  with 
the  amount  of  the  return. 

Q.  I  think  you  stated  just  a  moment  ago,  Mr. 
Berger,  that  this  check  was  applied  in  payment  of 
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amount  due  for  the  year  1950,  and  this  check 
xs  date  of  May  8th,  1951. 

low  do  you  explain  the  fact  that  this  was  ap- 
3d  to  the  payment  of  1950  indebtedness  when 
was  submitted  in  1951  with  another  return? 
^.  I  cannot  state  that  it  was  submitted  with 
)ther  return.  I  can  state  that  we  are  continually 
eiving  payments  after  accounts  are  assessed  and 
?,  and  that  we  apply  them  to  those  accounts. 
J.  Could  you  state  under  oath  that  if  this  were 
miitted  with  another  return  that  it  would  be  ap- 
?d  in  payment  of  the  indebtedness  shown  due 
that  return? 

\l.    1  could  not  state  under  oath,  because  I  did 
;  handle  the  check. 
}.     You  don't  know,  then?  [127] 
^.    I  could  state  the  practice,  that  the  check  is 
plied  to  the  return  it  accompanies. 
^r.  Andersen:     I  think  that  is  all. 

Cross  Examination 
}.  (By  Mr.  Stroud)  :  Mr.  Berger,  do  your  as- 
sment  lists  that  are  introduced  in  evidence  by 
!  plaintiffs  show  the  date  on  which  these  assess- 
nt  lists  were  received  by  the  Commissioner  here 
Phoenix  ? 

i.     They  do  show  the  dates  they  were  received 
that  time  by  the  Collector  in  Phoenix. 
3.     Now,  sir,  directing  your  attention  to  an  in- 
view  that  you  had  with  Mr.  Monsees  on  May 
I'd,  1952,  do  you  recall  such  a  meeting? 
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A.     Very  clearly. 

Q.  Who  was  with  you  on  that  time  and  occa- 
sion, sir  ? 

A.  Mr.  Jack  Stanford,  a  Deputy  Collector  of 
the  Collector  of  Internal  Revenue's  Office. 

Q.  Did  you  go  to  see  Mr.  Monsees  on  that  date 
and  at  that  time  to  ask  him  some  questions  con- 
cerning the  King-Hoover  Construction  Company? 

A.     I  did. 

Q.  Did  you  make  notes  on  what  his  answers  in 
response  to  your  questions  were?  [128] 

A.    Yes,  sir,  I  did. 

Q.  I  will  ask  you,  sir,  if  he  told  you  at  that 
time  and  on  that  occasion  that  he,  as  such,  nor  Mr. 
Willis  had  any  supervisory  capacity  on  the  job 
up  in  Bellmont,  Arizona? 

A.     He  did,  sir. 

Q.    Did  he  made  that  statement  to  you? 

A.    Yes,  sir. 

Q.     And  in  the  presence  of  Mr.  Stanford? 

A.     Yes,  sir. 

Q.  Did  he  also  tell  you  that  he  had  no  active 
part  or  participation  in  the  job  at  Bellmont  which 
was  being  undertaken  by  the  King-Hoover  Con- 
struction Company  ?  A.     Yes,  sir. 

Q.  Did  he  tell  you  also  at  that  time  and  occa- 
sion that  the  direction  and  supervision  of  the  job 
was  handled  by  the  King-Hoover  Construction 
Company  through  Mr.  Hoover? 

Mr.  Andersen:  If  the  Court  please,  this  is  lead- 
ing the  witness,  your  Honor. 
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Mr.   Stroud:     This  is  cross-examination. 

Ihe  Court:     Everything  you  asked,  I  knew  the 

swer  before  it  was  given.  The  witness  testified 

the  same  thing. 

The  Witness:     I  will  be  happy  to  read  his  an- 

ers  [129]  word  for  word.  I  have  them  here. 

The  Court:     Mr.  Monsees  didn't  testify  to  any- 

ng  different. 

Mr.  Andersen:    If  the  Court  please,  I  don't  know 

lat  purpose  this  serves. 

The  Court:    It  isn't  serving  any,  because  I  have 

ard  the  same  thing  before  from  Mr.   Monsees. 

?  doesn't  claim  he  had  charge  of  that  work  up 

?re. 

Q.     (By  Mr.  Stroud)  :    Did  Mr.  Monsees  on  that 

ae  and  occasion  tell  you  that  he  was  in  this  pic- 

fe  to  protect  the  loan  of  Mr.  Willis  to  the  King- 

)over  Construction  Company? 

A.     Yes,  he  did,  sir. 

Q.     Did  he  tell  you  he  was  on  the  job  up  at  Bell- 

)nt  approximately  once  a  month? 

A.    Yes,  sir. 

Mr.  Stroud:     That  is  all. 

Redirect  Examination 
Q.  (By  Mr.  Andersen)  :  The  purpose  of  this 
nversation  on  May  23rd,  1952,  Mr.  Berger,  was 
at  not  for  the  purpose  of  finding  out  what  assets, 
lat  other  assets  were  owned  by  way  of  equipment 
at  you  could  get  hold  of  that  belonged  to  King- 
Dover  Construction  Company?   [130] 
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A.     No,  sir,  not  at  all. 

Q.    What  was  the  purpose  of  that  visit? 

A.  Mr.  Willis,  through  Mr.  Monsees,  filed  a 
claim  for  refund  of  taxes  which  he  claimed  were 
paid  in  error,  or,  that  is,  were  tax  moneys  that  were 
seized  in  error. 

As  a  result  of  the  claim  for  refund,  I  was  re- 
quested by  the  Deputy  Commissioner,  a  Deputy 
Commissioner  in  Washington,  to  secure  answers  to 
specific  questions.  In  the  presence  of  Mr.  Stanford, 
we  asked  these  questions  and  secured  these  answers. 

Q.  Did  you  have  anything  to  do  with  levying 
on  the  equipment  belonging  to  King-Hoover  Con- 
struction Company? 

A.  I  made  one  trip  to  examine — let  me  change 
that.  I  had  had  several  years  experience  with  heavy 
duty  equipment. 

Mr.  Stroud :  If  your  Honor  please,  I  don't  thinl? 
that  particular  question  is  directed  to  this  lawsuit, 
I  don't  believe  it  is  material. 

The  Court:     I  can't  see  that  it  is.  It  may  be. 

Mr.  Andersen:  Well,  about  the  only  object  oi 
this  examination,  your  Honor,  is  to  show  that  they 
did  investigate  this  equipment,  and  that  the  equip- 
ment, we  want  to  prove  later  on,  the  equipment 
existed  at  the  time  they  took  these  funds  in  pay- 
ment of  debts.  [131] 

The  Court:  You  mean  the  Government  was 
overpaid  ? 

Mr.  Andersen:  Well,  they  were,  that,  too.  But 
that  wasn't  the  object  of  it. 


J.  E.  Willis  &  King-Hoover  Constr.  Co.       133 

(stimony  of  Sam  Berger.) 
'he  Court:  All  right,  go  ahead. 
|.  (By  Mr.  Andersen) :  Go  ahead,  Mr.  Berger. 
L.  I  made  one  trip  to  examine  a  D-7,  I  believe 
ras,  caterpillar  tractor,  to  attempt  to  secure  the 
al  numbers  on  that  piece  of  equipment.  That  is 
only  connection  I  had  with  any  of  the  actual 
;ure  or  sale  thereafter. 

).  You  do  know,  though,  of  your  own  knowl- 
e,  do  you  not,  Mr.  Berger,  that  there  was  a 
at  deal  of  King-Hoover^s  equipment  which  was 
i  under  a  warrant  of  distraint,  and  the  funds 
)lied  in  the  payment  of  these  x>ayroll  taxes,  as 
wn  by  this  assessment  list? 
L.  Yes,  I  do. 
}.    Do  you  know  approximately  how  much  that 

L.     No,  as  I  stated  before,  the  warrants  went  to 
seizure  Deputy  Collector,  and  left  my  hands. 
ter  leaving  my  hands,  with  other  cases  to  con- 
er,  I  had  no  time  for  it. 
\/Lr.  Andersen:    I  think  that  is  all.  [132] 

Recross  Examination 
J.  (By  Mr.  Stroud)  :  This  levy  on  this  prop- 
y  up  there  was  made  to  get  payment  on  addi- 
nal  income,  on  back  payroll  taxes  that  were  owed 
the  King-Hoover  Construction  ComxDany,  were 
!y  not,  Mr.  Berger?  A.     Yes,  sir. 

3.  There  is  no  doubt  that  the  $867.23  was  a  tax 
ed  by  the  King-Hoover  Construction  Company, 
there?  A.     No,  sir. 
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Q.  There  hadn't  been  any  overpayment  of  any 
payroll  taxes  as  yet  from  the  King-Hoover  as  yet, 
has  there? 

A.  Any  overpayment  which  resulted  from  the 
sale  and  seizure  of  that  property  I  believe  was  re- 
turned. There  was  a  slight  amount  which  the  sale 
realized,  although  I  am  not  familiar  with  the  exact 
amount. 

Q.  You  mean  the  property  brought  in  more 
money  than  the  tax  owed? 

A.     Yes.  And  that  money  was  returned. 

Q.     That  money  was  refunded?  A.     Yes, 

Mr.  Stroud:     That  is  all.  [133] 

Redirect  Examination 
Q.    (By  Mr.  Andersen)  :  Who  did  that  money  go 
to,  do  you  know? 

A,  Mr.  Stanford  may  have  that  information  in 
his  file.  I  don't  know. 

Mr.  Andersen:    That  is  all. 

(Witness  excused.) 
Mr.  Andersen:    I  call  Mr.  McRae. 

WILLIAM  McRAE 

called  as  a  witness  in  behalf  of  the  plaintiffs,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Q.  (By  Mr.  Andersen) :  Will  you  state  youi 
name,  please?  A.    William  McRae. 

Q.    What  is  your  occupation,  Mr.  McRae? 
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A.    Attorney  at  law. 

Q.  What  was  your  occupation  during  the  year 
1951? 

A.  I  was  head  of  the  income  tax  division  in 
the  office  of  the  Collector  of  Internal  Revenue  at 
Phoenix. 

Q.    Do  you  know  Mr.  Lowell  Monsees? 

A.    Yes. 

Q.  Could  you  state  when  you  first  met  him, 
[134]  approximately? 

A.  I  presume  about  1951  or  1952,  along  in  there, 
in  connection  with  this,  with  the  tax  matter  that 
was  pending  at  that  time. 

Q.  Did  he  come  to  your  office  in  the  post  office 
building  ?  A.    Yes. 

Q.  Who  was  present  at  the  time  that  you  spoke 
to  Mr.  Monsees? 

A.  On  that  occasion,  Mr.  Monsees,  one  or  two 
of  the  Deputy  Collectors,  and  I  don't  recall  whether 
he  had  anyone  connected  with  this  company  or  not. 

Q.  Could  you  state  who  the  Deputy  Collectors 
were? 

A.  Jack  Stanford  I  think  was  one.  And  I 
wouldn't  know  for  sure  whether  the  other  could 
have  been  either  Berger  or  Yager,  who  it  might 
have  been. 

Q.  Could  you  state  the  substance  of  the  con- 
versation which  took  place  in  your  office  at  that 
time? 

Mr.  Stroud:  We  object  as  being  immaterial  and 
irrelevant. 
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Mr.  Andersen :  If  the  Court  please,  we  have  gone 
over  this  matter  of  the  understanding  of  these 
parties  about  the  joint  venture  agreement  several 
times,  and  I  think  it  is  important  we  determine 
here  whether  or  not  these  agents  of  the  defendant 
understood  the  relationshij)  [135]  between  Mr, 
Willis  and  the  King-Hoover  Construction  Company, 
and  that  is  the  purpose  of  this  testimony. 

Mr.  Stroud:  I  think  that  is  a  matter  for  youi 
Honor  to  decide. 

Mr.  Andersen:    He  can  only  do  it  on  evidence. 

Mr.  Stroud:    I  think  it  is  repetitious. 

The  Court:  It  might  not  be  of  much  help.  Gc 
ahead. 

A.  (By  the  Witness) :  The  purpose  of  the  visii 
was  to — of  his  visit  was  more  or  less  to  claim,  o] 
to  allege,  that  the  Government  was  pursuing  fundf 
that  was  due  his  client  as  one  of  the  joint  venturers 
in  a  contract  which  Mr. — I  have  forgotten  the  othei 
party's  name. 

Q.    (By  Mr.  Andersen)  :    Willis? 

A.  Willis,  and  King-Hoover  Company  hac 
joined  together  as  in  a  joint  venture  to  carry  ou 
the  terms  of  this  bid  or  contract  to  do  some  con 
struction  work. 

Q.    He  showed  you  a  contract,  did  he? 

A.  I  don't  recall  whether  he  showed  me  o] 
whether  he  established  by  way  of  conversation  tha 
there  was  such  a  joint  venture  contract. 

I    was    satisfied    that    there    was    an    agreemen 
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wherein  his  client  was  supposed  to  have  put  up 
$50,000  in  [136]  cash,  and  the  job  was  substantially 
completed.  He  alleged  that  the  bills  had  been  paid 
and  that  there  was  certain  profit  due  on  the  con- 
tract, that  the  Government  agents  were  attempting 
to  collect  and  apply  against  the  King-Hoover  tax 
liability  that  w^ere  not  connected  with  the  joint  ven- 
ture operation. 

Q.  And  what  did  you  tell  Mr.  Monsees  in  the 
2)resence  of  Mr.  Stanford  here,  and  whoever  else 
was  there? 

A.     I  stated  that  if  that 

Mr.  Stroud:  Same  objection,  your  Honor,  to 
hearsay.  The  first  testimony  he  just  made  is  hear- 
say. It  is  wholly  irrelevant  and  immaterial.  What 
this  gentleman  had  to  say  to  Mr.  Monsees  couldn't 
]iave  any  bearing  on  this  lawsuit. 

Mr.  Andersen:  We  are  dealing  here  with  the 
Government,  and  just  who  the  Government  is  is 
quite  a  question.  But  Mr.  Monsees  had  to  deal  with 
someone.  We  have  successfully  established  that  Mr. 
Stanford  and  Mr.  Berger  were  agents. 

The  Court:    I  will  let  him  testify. 

Mr.  Andersen:    All  right. 

A.  (By  the  Witness) :  Read  the  question  again, 
please. 

(The  pending  question  was  read  by  the  Re- 
porter.) 

I  stated  that  in  my  opinion  if  the  money  that 
[137]  was  coming  belonged  to  the  joint  venture,  then 
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only  that  part  that  would  become  the  property  of 
the  King-Hoover  Company,  whatever  percentage 
that  might  be,  could  be  held  for  the  payment  of 
King-Hoover's  debts.  But  that  all  of  it  could  be  held 
for  any  liability,  tax  liability,  that  is,  that  would  be 
owing  on  the  particular  job. 

Mr.  Stroud:  We  renew  our  objection  to  the  wit- 
ness's opinion  concerning  the  matter,  concerning  the 
joint  venture. 

The  Court:    All  right. 

Q.  (By  Mr.  Andersen)  :  Was  there  anything  else 
said  there,  Mr.  McRae,  that  you  recall? 

A.  No,  not  that  I  recall.  There  was  much  more 
that  was  said,  because  the  conversation  lasted,  I 
guess,  for  twenty  or  thirty  minutes,  so  there  was  a 
lot  said.  But  it  has  been  some  time  ago,  and  I 
haven't  taken  any  occasion,  or  had  occasion  to  re- 
fresh my  memory,  outside  of  what  has  run  through 
my  mind  since  I  was  subpoenaed. 

Q.  You  can't  place  this  conversation  exactly  as 
to  date,  is  that  right? 

A.  Well,  it  was  about  the  time  that  the  final 
settlement  was  made  by  the  Government  Agency 
that  was  paying  the  money.  It  was  my  understand- 
ing that  the  levy  had  been  filed,  but  that  the  boys 
in  the  office  probably  [138]  didn't  know  that  such 
levy  had  been  made. 

Q.  It  was  prior  in  time  to  the  date  that  the  final 
payment  was  made,  then? 

A.    Yes,  a  matter  of  days. 

Mr.  Andersen:    I  believe  that  is  all,  your  Honor. 
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Cross  Examination 

Q.  (By  Mr.  Stroud) :  Mr.  McRae,  you  say  you 
didn't  know  anything  about  this  so-called  joint  ven- 
ture, except  what  Mr. — what  the  people  told  you 
from  King-Hoover  Construction  Company,  and  Mr. 
Monsees  ^ 

A.  I  didn't  state  that.  I  stated  that  I  didn't  re- 
call now  whether  or  not  they  showed  me  the  con- 
tract, or  whether  they  told  me  of  the  contract  and 
let  me  know  that  there  was  such  a  joint  venture 
arrangement  at  that  time. 

Q.  You  didn't  know  whether  it  was  a  joint  ven- 
ture or  not,  except  from  what  they  told  you  at  that 
time,  did  you? 

A.  Well,  I  satisfied  myself  that  there  was  a  joint 
venture. 

Q.  You  didn't  know  how  the  payrolls  on  the  rec- 
ords were  set  up  at  that  time,  of  either  King- 
Hoover  Construction  Company  or  the  other,  did 
you?  [139] 

A.     Yes,  I  inquired  as  to  that  at  that  time. 

Q.    As  to  what  Mr.  Monsees  told  you? 

A.  I  think  each  of  the  parties  were  in  agreement 
as  to  certain  facts  as  to  how  the  payroll  accounting 
and  the  other  accounting  was  being  made.  I  don't 
think  there  was  any  dispute  on  the  facts. 

Q.  You  mean  the  agents  at  that  time  agreed 
with  everything  that  Mr.  Monsees  had  said? 

A.  Either  agreed  or  sanctioned  it  by  their 
silence. 
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Q.  You  assmned  that  they  were  assenting  by  a 
silence,  were  you? 

A.     I  didn't  call  for  the  books. 

Q.  Then  if  that  is  your  point,  you  didn't  evei 
see  the  books,  did  you,  Mr.  McRae? 

A.    No. 

Q.  And  the  only  thing  you  know  about  this  so- 
called  partnership  is  what  Mr.  Monsees  told  you  at 
that  time  ?  A.     No,  that  isn't  all. 

Q.  You  never  made  any  audit  of  the  books,  did 
you  ?  A.     No. 

Q.  You  didn't  go  out  and  inspect  the  construc- 
tion company  job,  did  you? 

The  Court:    He  said  he  didn't. 

The  Witness :  You  want  me  to  answer  no.  I  told 
you  that  once.  [140] 

Mr.  Stroud:     All  right. 

Q.  (By  Mr.  Stroud):  You  didn't  know  whai 
part  Mr.  Willis  played  in  this  so-called  partnership, 
did  you?  A.    Yes,  sir,  I  think  I  did. 

Q.     Based  on  what,  what  Mr.  Monsees  told  you1 

A.  Well,  afterwards  I  also  talked  with  Mr. 
Hoover,  and  Mr.  Hoover  confirmed  everything  that 
was  said. 

Q.  And  of  course,  you  say  you  don't  remember 
whether  you  saw  this  so-called  joint  venture  agree- 
ment of  November  16,  1950,  is  that  correct? 

A.     I  don't  recall  now  whether  I  did  or  didn't. 

Q.  Of  course,  you  would  have  to  read  that  joint 
venture  agreement  in  order  to  know  what  it  was, 
would  you  not? 
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A.    If  they  had  it  with  them,  I  read  it. 

Q.  But  you  don't  recall  now  whether  you  ever 
saw  that  or  not? 

A.  I  don't  recall  whether  I  read  it  at  that  time, 
no. 

Mr.  Stroud:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Andersen)  :  Didn't  you  talk  to  Mr. 
McAlister  of  the  District  Attorney's  office  here 
about  this  in  their  presence?   [141] 

A.  I  talked  to — yes,  I  am  sure  they  called  Mr. 
McAlister  on  the  same  matter  at  that  time.  As  I 
recall  it,  I  also  talked  with  George  Hill. 

Q.  Didn't  you  read  this  contract  to  Mr.  Mc- 
Alister over  the  phone,  and  parts  of  it? 

Mr.  Stroud:  We  object  to  counsel  leading  his 
witness,  if  your  Honor  please. 

Mr.  Andersen:  I  think  it  is  a  yes  or  no  answer, 
your  Honor. 

The  Court:  We  just  want  to  get  at  the  facts,  not 
the  technical  rules  of  evidence. 

A.  (By  the  Witness)  :  I  did  everything  I  could 
to  ascertain  what  the  facts  were  relating  to  the 
matter,  to  the  ownership  of  the  moneys  that  was 
coming,  and  I  didn't  state  how  the  money  should 
go,  or  whether  it  could  be  held  without  inquiring 
into  all  the  facts  relating  to  the  whole  transaction. 
And  I  called  Hill. 
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I  also  had  an  opportunity  either  at  that  time,  or 
within  a  matter  of  a  few  days,  to  talk  with  Mr. 
Hoover,  and  I  ascertained  that  there  was  in  every- 
one's opinion  that  was  connected  with  this,  that 
there  was  a  joint  venture  agreement,  and  I  prob- 
ably read  it.  But  I  couldn't  say  for  sure  now  that 
I  did. 

If  they  had  it  with  them,  I  know  I  did.  [142] 
Mr.  Andersen:    I  think  that  is  all,  your  Honor. 

Recross  Examination 

Q.  (By  Mr.  Stroud)  :  You  know,  Mr.  McRae, 
that  there  is  no  evidence  of  any  joint  venture  agree- 
ment here  except  the  language  used  in  the  agree- 
ment itself,  don't  you?  A.     No. 

Mr.  Andersen:  Your  Honor,  Mr.  McRae  hasn't 
been  in  the  Court  room  during  the  trial.  I  don't 
think  he  can  be  called  on  to  answer  that. 

Mr.  Stroud:     I  believe  that  is  all. 

Mr.  Andersen:  That  is  all.  May  the  witness  be 
excused  ? 

The  Court:    Yes. 

(Witness  excused.) 
Mr.  Andersen:    I  call  Mr.  Hoover. 

CLAUDE  HOOVER 

called  as  a  witness  in  behalf  of  the  plaintiffs,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 
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Direct  Examination 

Q.  (By  Mr.  Andersen) :  Will  you  state  your 
name,  please? 

A.     Claude  Hoover.   [143] 

Q.    What  is  your  occupation? 

A.     Contractor. 

Q.  Were  you  an  officer  of  the  King-Hoover  Con- 
struction Company  during  1950  and  1951? 

A.    Yes,  sir. 

Q.  And  at  that  time,  did  you  enter  into,  as  an 
agent  of  the  corporation,  an  agreement  with  Mr. 
Willis  through  his  agent,  Mr.  Monsees? 

A.    Yes,  sir. 

Q.  I  hand  you  here  Plaintiffs'  Exhibit  Number 
1  in  evidence,  and  ask  you  if  the  last  page  of  that 
contains  your  signature?  A.    Yes,  sir. 

Q.  Was  it  your  understanding  of  this  agreement, 
Mr.  Hoover,  that  the  proceeds  from  the  job  at 
Flagstaff,  Arizona,  would  be  security  for  the  ad- 
vancement of  the  $50,000  named  in  that  agreement? 

A.     Give  me  that  question  again. 

Mr.  Andersen :    Read  it,  please. 

(The  pending  question  was  read  by  the  Re- 
porter.) 

A.    (By  the  Witness)  :    Yes,  sir. 

Q.    (By  Mr.  Andersen):    Your  answer  is  yes? 

A.     Yes. 

Q.  Do  you  know  where  the  books  and  records 
of  the  King-Hoover  Construction  Company  are  for 
the  period  1950  and  1951? 
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A.  Well,  the  King-Hoover  Construction  Com- 
pany finally  folded.  There  was  a  lady  that  kept  the 
books  for  us,  I  mean,  just  kept  up  the  payroll,  and 
stuff  like  that. 

Now,  she  has  some  of  those  books,  and  last  night 
I  looked  for  those  in  what  little  time  I  had,  when 
I  found  out  what  the  deal  was,  and  I  brought  all 
that  I  could  find,  and  whether  or  not  there  are  some 
more  at  her  place,  and  she  since  then  got  married, 
I  don't  know  where  she  is,  so  I  don't  know  that.  I 
can  tell  you  the  last  I  knew  of  them,  they  were  in 
Kent  Pomeroy's  office,  and  he  tells  me  they  are  no 
longer  there,  so  they  are  some  place  and  I  can't 
tell  you  right  this  minute. 

I  brought  everything  I  could  find  last  night. 

Q.  Thank  you.  And  do  you  know  where  there  is 
a  copy  of  a  contract  between  the  King-Hoover  Con- 
struction Company  and  the  United  States  Army  for 
the  construction  of  this  job  at  Bellmont,  Arizona, 
which  this  lawsuit  is  concerned  about? 

A.  Well,  that  contract  is  in  one  of  the  files  of 
what  I  was  talking  about,  with  this  Mrs.  Bailey  at 
the  [145]  time.  There  is  a  copy  of  that  contract  at 
the  Navy  Ordnance  Depot  in  Flagstaff. 

Q.  That  is  the  only  copy  that  you  know  the 
whereabouts  of? 

A.    Yes,  sir,  that  is  right. 

Q.  Mr.  Hoover,  could  you  just  tell  the  Court 
here  what  activities  in  regard  to  this  construction 
job  Mr.  Lowell  Monsees  carried  on  here?. 

A.    Well,  during  the  course  of  this  project,  it 
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Avas  by  agreement  that  Mr.  Monsees  was  to  come 
up  to  Flagstaff  and  make  monthly  inspections  of 
the  project,  and  he  was  to  sign  all  checks,  they 
Avould  be  co-signers  on  all  checks  to  pay  for  ma- 
terials, and  that,  and  on  the  labor  pajrroll.  We  made 
the  labor  payroll,  but  we  were  reimbursed  weekly 
by  a  check  from  the  Railroad  Project  into  the 
King-Hoover  account. 

Q.  When  you  say  a  check  from  the  Railroad 
Project,  you  are  talking  about  this  bank  account 
out  of  which  funds  could  only  be  drawn  over  the 
signature  of  Mr.  Monsees? 

A.  No,  it  could  only  be  drawn  over  the  signature 
of  Mr.  Monsees,  and  either  Mr.  King  or  myself. 
There  had  to  be  two  signatures  on  the  check. 

Q.  One  of  those  had  to  be  Mr.  Monsees'  signa- 
ture? A.    Yes,  sir.  [146] 

Q.  Anything  else  that  Mr.  Monsees  did  regard- 
ing this  job  that  you  could  tell  the  Court? 

A.  Well,  I  think  that  what  I  said  pretty  well 
covered  it,  except  when  we  finally  did  get  in  dire 
circumstances,  why,  we  had  a  lien,  or  an  attachment 
on  our  bank  account  filed  against  us,  and  in  order 
to  finally  keep  going  and  finish  that  project,  Mr. 
Monsees  carried  the  remainder  out  of  his  account. 

Q.     His  personal  account? 

A.  His  personal  account,  to  help  us  get  the 
things  over  the  hill. 

Q.  Were  the  proceeds  from  this  job  all  placed 
in  this  Railroad  Project  bank  account,  or  in  Mr. 
Monsees'  personal  account  ? 


146  Wm.  P.  Stuart  vs. 

(Testimony  of  Claude  Hoover.) 

A.  They  were,  after  some  date  in  July.  I  don't 
know.  As  I  recall,  our  bank  account  was  attached 
sometime  in  the  forepart  of  July.  I  don't  know. 
Right  after  the  fourth,  as  I  remember,  and  from 
that  time  on  through  September,  why,  Mr.  Monsees 
gave  us  the  money  out  of  his  account,  and  we  gave 
him  the  check  when  it  came  in. 

Q.  Did  you  keep  the  payroll  records  of  the  Rail- 
road Project  separate  from  those  of  the  other  jobs 
of  King-Hoover  Construction  Company? 

A.  Yes,  sir,  we  made  separate  time  cards  always 
on  the  Railroad  Project,  and  then  I  would  advise 
Mr.  Monsees — our  [147]  pay  day  was  usually  on 
Wednesday,  always  on  Wednesday  of  the  following 
week,  and  I  would  advise  him  on  Monday,  I  be- 
lieve, what  our  payroll  was,  and  he  would  get  me 
the  money  up  to  Flagstaff,  and  I  would  make  the 
payroll. 

Mr.  Andersen:    I  believe  that  is  all  at  this  time. 

Cross  Examination 

Q.  (By  Mr.  Stroud) :  Mr.  Hoover,  did  you  at 
any  time  give  any  notes  to  Mr.  Willis  for  any 
money  that  he  advanced  to  you,  sir? 

A.    You  mean  before  the  project  was  completed? 

Q.     Yes,  sir. 

A.  I  don't  believe  that — I  am  not  sure,  but  I 
don't  believe  Mr.  Willis  received  anything  back  on 
his  $50,000  advancement  until,  I  believe,  in  Sep- 
tember. 

Q.     Do  you  recall  having  given  Mr.  Willis  any 
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notes  either  before  or  after  the  project  was  started 

for  the  $50,000  advance  that  he  made  to  you,  sir? 

A.  We  had  an  agreement  prior  to  the  letting  of 
the  contract,  in  order  to  establish  us  as  bidders  on 
it,  we  had  to  have  additional  financing,  and  at  that 
time  an  agreement  was  drawn  up  that  if  we  were 
.successful  as  the  bidders,  then  that  there  would  be 
a  contractual  agreement  between  us. 

And  after  we  were  awarded  the  job,  we  drew  up 
an  agreement  on  more  or  less  of  a  joint  adventure 
basis. 

Q.  That  was  the  agreement  by  which  Mr.  Willis 
loaned  [148]  you  the  $50,000,  was  it,  sir? 

A.  Well,  he  didn't  really  loan  it  to  us.  I  mean, 
he  advanced  it  for  the  operation  of  the  work. 

Q.  He  was  to  get  the  money  back,  in  any  even- 
tuality, was  he  ?  A.     That  is  right,  sir. 

Q.  He  didn't  stand  to  lose  any  money  on  the 
deal,  according  to  the  contract,  did  he? 

A.  Yes,  sir,  he  did.  If  the  bonding  company  had 
to  finish  the  job,  he  did. 

Q.  Let  me  ask  you  this.  Didn't  the  King-Hoover 
Construction  Company,  as  well  as  yourself,  person- 
ally, and  Mr.  King,  guarantee  to  personally  repay 
the  loan?  A.     Yes,  sir. 

Q.     To  Mr.  Willis,  that  is  right,  isn't  it? 

A.    Yes,  sir,  it  is  right. 

Q.  Mr.  Hoover,  have  you  made  any  attempt  or 
effort  yourself  to  repay  any  of  this  loan  to  Mr. 
Willis  ?  A.    No.  I  haven't  been  able  to. 
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Q.    You  say  you  haven't  been  able  to? 
A.    No. 
Mr.  Stroud:    That  is  all.  Thank  you,  sir. 

(Witness  excused.) 

Mr.  Andersen:  At  this  time,  your  Honor,  we 
would  like  to  call  attention  to  some  testimony  that 
was  given  by  Mr.  [149]  Monsees,  I  think,  regarding 
a  lawsuit  which  had  been  filed  by  Mr.  Willis  against 
the  King-Hoover  Construction  Company,  and  Mr. 
King  and  Mr.  Hoover,  personally. 

We  would  like  to  state,  your  Honor,  that  that 
lawsuit  was  filed,  and  it  is  not  our  intention  to  keep 
that  lawsuit  hidden  from  the  court,  but  to  make  it 
known,  and  to  stipulate  that  any  proceeds  obtained 
out  of  that  lawsuit,  as  hopeless  as  it  looks  now, 
would  be  assigned  over  to  the  government,  in  the 
event  that  we  succeeded  in  getting  anything  out  of 
this  lawsuit. 

In  other  words,  we  don't  want  to  be  paid  twice. 
And  we  just  want  that  known  to  the  Court  at  this 
time. 

The  plaintiff  rests,  your  Honor. 

Mr.  Stroud:  Defendant  rests,  if  your  Honor 
please. 

The  Court :  Do  you  want  to  submit  briefs  on  this  ? 

Mr.  Andersen:  We  would  be  happy  to,  your 
Honor. 

The  Court:  How  much  time  would  you  like? 
Thirty,  thirty,  and  twenty? 

Mr.  Stroud:    That  is  fine. 
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Mr.  Andersen:    That  would  be  fine,  your  Honor. 
The  Court:    Very  well.  Let  the  record  show  the 
case  is  submitted. 

(Which  was  all  of  the  proceedings  had  on 
the  hearing  of  the  above  entitled  matter.)  [150] 

[Endorsed] :   Filed  November  2,  1955. 


[Endorsed] :  No.  14960.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Wm.  P.  Stuart,  Col- 
lector of  Internal  Revenue  for  the  District  of 
Arizona,  Apx3ellant,  vs.  J.  E.  Willis  and  King- 
Hoover  Construction  Co.,  Appellees.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Arizona. 

Filed:   December  5,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
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BRIEF  FOR  THE  APPELLANT 


OPINION  BELOW 

The  court  below  did  not  enter  an  opinion.  Its 
findings  of  fact  and  conclusions  of  law  (R.  16-18)  are 
not  reported. 

JURISDICTION 

This  appeal  involves  a  suit  against  William  P. 
Stuart,  former  Collector  of  Internal  Revenue  for  the 
District  of  Arizona,  for  recovery  of  $8,667.23  alleged 
to  have  been  erroneously  or  illegally  collected  as 
federal  income,  withholding  and  social  security  taxes 


for  the  fourth  quarter  of  1950  and  the  first  threi 
quarters  of  1951.  The  amount  in  issue  was  collectec 
by  distraint  on  or  about  November  6,  1951.  (R.  4,  7.' 
The  claim  for  refund  on  which  this  action  was  basec 
was  filed  on  or  before  January  14,  1952  (R.  5,  8,  17) 
within  the  time  provided  by  Section  1636  of  the  In 
ternal  Revenue  Code  of  1939,  and  was  rejected  by  tb 
Commissioner  of  Internal  Revenue  on  or  about  July  29 
1952  (R.  5,  8).  The  complaint  herein  was  filed  oi 
December  17,  1952  (R.  3-6),  within  the  time  provide( 
by  Section  3772  of  the  Internal  Revenue  Code  of  193S 
The  jurisdiction  of  the  court  below  seemingly  wa 
invoked  under  28  U.S.C,  Section  1340.  The  finding 
of  fact,  conclusions  of  law  and  judgment  of  the  cour 
below  were  entered  on  June  8,  1955.  (R.  16-19. 
Notice  of  appeal  was  filed  on  behalf  of  the  Collector  oi 
August  1,  1955.  (R.  19.)  Jurisdiction  of  the  appea 
is  conferred  on  this  Court  by  28  U.S.C,  Section  1291 

QUESTIONS  PRESENTED 

1.  Whether  the  court  below  lacked  jurisdiction  o 
this  action  because  the  claim  for  refund  on  which  i 
was  based  was  at  variance  with  the  complaint. 

2.  Whether  the  evidence  establishes  that  a  bon; 
fide  partnership  or  joint  venture  existed  between 
J.  E.  Willis  and  King-Hoover  Construction  Companj 
plaintiffs  below,  with  respect  to  the  matters  here  ii 
issue. 

3.  Whether  a  purported  assignment  by  King 
Hoover  Construction  Company  to  J.  E.  Willis  o 
claims  against  the  United   States  arising  out  of  i 


government  contract  was  valid  under  Section  3477  of 
the  Revised  Statutes. 

4.  Whether,  even  if  the  purported  assignment  of 
J.  E.  Willis  was  valid,  the  lien  of  the  United  States 
against  the  fund  in  issue  for  unpaid  taxes  was  prior 
and  superior  to  the  claim  of  Willis. 

5.  Whether,  in  any  event,  the  court  below  erred  in 
allowing  interest  on  its  judgment. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  statutes  and 
Treasury  Regulations  are  printed  in  the  Appendix, 

infra. 

STATEMENT 

The  findings  of  fact  approved  by  the  court  below 
(R.  16-17)  consist  mosth^  of  ultimate  findings  or 
conclusions  with  respect  to  which  the  Government  is 
taking  issue  on  this  appeal.  Accordingly,  this  state- 
ment will  be  limited  to  pertinent  facts  with  respect 
to  which  we  feel  there  will  be  no  dispute  and  leave 
controverted  facts  and  conclusions  for  discussion  in 
the  following  argument. 

Under  date  of  November  16,  1950,  a  written  agree- 
ment (Ex.  1,  Supp.  R.        ),^  which  is  the  cornerstone 


^  By  inadvertance  counsel  for  the  Government,  in  designating 
portions  of  the  record  on  appeal  herein  to  be  printed,  omitted  to 
designate  for  printing  the  documents  introduced  as  exhibits  at  the 
trial  which  it  is  believed  will  be  helpful  in  considering  the  issues 
raised  on  this  appeal.  Accordingly,  the  Clerk  of  the  Court  has 
been  requested  to  print  such  exhibits  as  a  supplemental  record. 
However,  in  order  to  avoid  delay  in  filing  the  Government's  brief 
or  interfering  with  the  hearing  of  this  case  references  herein  to  such 
documents  will  be  to  the  supplemental  record  and  appropriate  page 
numbers  will  be  supplied  later  for  insertion. 


of  this  action,  was  entered  into  between  King-Hoover 
Construction  Company,  a  corporation,  Claude  Hoover, 
as  an  individual,  and  Harry  C.  King,  as  an  individual, 
as  first  parties,  and  J.  E.  Willis  and  his  wife  as 
second  parties,  in  which  it  was  recited  that  King- 
Hoover  Construction  Company  was  to  bid  on  and 
construct,  if  successful  in  its  bid,  a  railroad  job  for 
the  United  States  Government  at  Bellemont,  Arizona; 
that  Hoover  and  King,  as  individuals,  were  interested 
that  King-Hoover  be  successful  in  its  bid  and  con- 
struction job;  that  the  first  parties  were  desirous  of 
entering  into  a  joint  venture  with  the  second  parties 
in  the  bid  and  construction  job;  and  that  the  second 
parties  were  willing  to  enter  into  a  joint  venture  with 
the  first  parties  for  the  construction  of  the  railroad 
job  and  provide  the  additional  financing  for  the 
venture.  It  was  therefore  agreed,  in  material  part, 
that  in  the  event  King-Hoover  were  successful  in  its 
bid,  "first  parties  and  second  parties  will  immediately 
enter  into  a  joint  venture  in  the  construction  of  said 
job,"  and  that  "Second  parties  are  to  provide  Fifty 
Thousand  Dollars  ($50,000.00)  in  additional  financing 
to  be  used  solely  by  King-Hoover  Construction  Co. 
in  the  said  construction  project."  As  consideration 
for  the  investment  of  their  $50,000  the  Willises  were 
to  receive  8%  interest  on  that  amount  during  the  time 
it  was  in  use  in  the  construction  job,  or  25%  of  the 
net  profits  from  the  venture,  whichever  was  greater; 
that  Hoover  and  King,  as  individuals,  as  well  as 
King-Hoover,  were  to  guarantee  return  of  the 
$50,000  with  a  profit  to  second  parties  of  not  less  than 
8%  interest  for  the  time  the  money  was  in  use;  that 


Lowell  Monsees  was  to  be  the  agent  of  the  second 
parties  in  the  joint  undertaking  and  was  to  have  joint 
control  with  the  first  parties  over  all  funds  used  by 
the  parties  in  connection  with  the  project  and  to 
countersign  all  checks  written  in  connection  with  the 
project;  that  the  $50,000  was  to  be  used  solely  and 
exclusively  in  connection  with  the  construction  job 
mentioned ;  and  that  the  $50,000  was  to  be  returned  to 
the  second  parties  from  funds  held  back  by  the  Govern- 
ment to  be  paid  to  King-Hoover  upon  completion  of 
the  job,  but  that  the  return  of  the  money  was  not 
dependent  or  contingent  upon  this  source  alone. 

King-Hoover  Construction  Company  was  successful 
in  its  bid  for  the  Government  railroad  construction 
(referred  to  in  the  pleadings  and  the  findings  (R.  4, 
7, 16),  as  a  railroad  rehabilitation  job,  contract  number 
DA-02-002-AV1-30,  Navajo  Ordnance  Depot,  Belmont, 
Arizona)  but  the  contract  is  not  in  evidence  and  the 
record  does  not  disclose  its  terms.  No  contention  has 
been  made,  however,  that  Willis  and  his  wife  were 
parties  to  the  contract. 

On  the  other  hand,  under  date  of  June  16,  1951, 
King-Hoover  Construction  Company,  by  C.  E.  Hoover, 
its  president,  executed  a  written  document  (Ex.  6, 
Supp.  R.  )   entitled  ''Assignment  of   Claims 

Under  Government  Contract"  purporting  to  assign 
to  Willis  and  his  wife  "all  monies  now  due  or  here- 
after to  become  due  from  the  Sixth  Army  District 
Engineers,  U.  S.  Government,  under  Contract  No. 
DA-02-002-AV1-30  for  that  certain  construction  work 
described  as  follows"  under  which  it  was  agreed  that 
the  assignees  would  receive  all  monies  advanced  as 


a  trust  fund  to  be  first  applied  to  the  payment  of 
claims  of  laborers,  materialmen,  subcontractors,  and 
other  expenditures  arising  out  of  the  performance  of 
the  contract,  and  to  thereafter  credit  the  balance  to 
the  obligation  of  the  assignor  to  the  assignees  under 
the  agreement  of  November  16,  1950,  and  refund  any 
excess  to  the  assignor. 

On  or  about  November  6,  1951,  King-Hoover  Con- 
struction Company  became  entitled  to  receive  funds 
in  the  sum  of  $12,278.18  from  the  United  States 
Government,  being  the  balance  due  it  upon  completion 
of  the  above  railroad  rehabilitation  contract  No. 
DA-02-002-AV1-30,  Navajo  Ordnance  Depot,  Belle- 
mont,  Arizona.    On  or  about  the  same  date,  November 

6,  1951,  the  Collector  levied  upon  this  final  payment 
and  applied  it  to  federal  taxes  previously  assessed 
against  King-Hoover  Construction  Company.     (R.  4, 

7,  17.)  Thereafter  the  claim  for  refund  on  which  this 
action  was  based  was  timely  filed,  and  upon  its 
rejection  the  present  action  was  brought.  The  claim 
for  refund  (Ex.  3,  Supp.  R.  )  was  filed  in  the 
names  of  J.  E.  Willis  and  King-Hoover  Construction 
Company  and  both  parties  were  named  as  plaintiffs 
in  this  action  (R.  3).  The  court  below  found  that  the 
plaintiffs  were  partners  in  a  joint  venture  organiza- 
tion doing  business  as  and  under  the  name  and  style 
of  King-Hoover  Construction  Company  and  J.  E. 
Willis  by  reason  of  the  terms  of  the  above  contract 
of  November  16,  1950 ;  that  King-Hoover  Construction 
Company  made  an  assignment  of  all  of  its  right,  title 
and  interest  in  the  proceeds  of  funds  due  from  the 
United  States  under  the  above  railroad  rehabilitation 


contract  by  the  above  assignment  of  June  16,  1951; 
that  the  Collector  levied  an  attachment  on  the  above 
final  payment  of  $12,278.18  due  under  that  contract 
and  ''out  of  said  sum  *  *  *  the  amount  of  $8667.23 
was  applied  to  payroll  taxes  which  were  not  the  obliga- 
tion of  the  plaintiffs  as  a  joint  venture";  that  the 
obligations  of  the  joint  venture  were  fully  paid  and 
discharged;  that  the  sum  of  $8,667.23  was  due  J.  E. 
Willis  under  the  joint  venture  agreement  and  King- 
Hoover,  as  a  member  of  the  joint  venture  had  no  right, 
title,  interest  or  equity  in  and  to  such  $8,667.23;  and 
that  the  plaintiff,  J.  E.  Willis,  made  a  proper  claim  to 
the  Collector  for  refund  of  the  $8,667.23.     (R.  16-17.) 

The  court  below  further  concluded  as  a  matter  of 
law  that  the  agreement  of  November  16,  1950,  created 
a  joint  venture  between  the  parties;  that  the  assign- 
ment executed  by  King-Hoover  Construction  Com- 
pany under  date  of  June  16,  1951,  gave  J.  E.  Willis 
a  lien  on  the  proceeds  of  the  above  railroad  rehabilita- 
tion contract  prior  and  superior  to  that  of  the  United 
States  with  respect  to  the  amount  here  involved;  and 
that  the  Collector  wrongfully  levied  upon  the  proceeds 
of  the  contract  and  wrongfully  and  illegally  applied 
$8,667.23  thereof  to  obligations  of  King-Hoover  Con- 
struction Company.   (R.  17-18.) 

On  the  basis  of  these  findings  and  conclusions  the 
court  below  entered  judgment  for  J.  E.  Willis  in  the 
sum  of  $8,667.23  with  interest  thereon  at  the  rate  of 
6%  from  November  6,  1951,  until  paid  (R.  18-19),  and 
the  Government  appealed  (R.  19). 


8 
STATEMENT  OF  POINTS  TO  BE  URGED 

The  Government  relies  upon  the  following  errors 
as  a  basis  for  this  appeal  (R.  21)  : 

1.  The  trial  court  erred  in  holding  that  it  had  juris- 
diction of  this  action,  since  the  claim  for  refund  was 
at  a  variance  with  the  complaint. 

2.  The  trial  court  erred  in  holding  that  a  bona  fide 
partnership  existed  between  Willis  and  the  King- 
Hoover  Construction  Company. 

3.  The  court  erred  in  holding  that  the  purported 
assignment  of  the  corporation  to  Willis  did  not  violate 
Section  3477  of  the  Revised  Statutes. 

4.  The  trial  court  erred  in  not  holding  that  the 
Grovemment's  tax  lien  was  superior  to  that  of  Willis, 
even  if  the  assignment  to  Willis  be  held  to  be  a  legal 
assignment. 

SUMMARY  OF  ARGUMENT 

The  sum  in  suit  represents  a  portion  of  the  balance 
which  was  due  on  a  construction  contract  between 
King-Hoover  Construction  Company  and  the  United 
States  which  in  its  entirety,  we  submit,  was  correctly 
applied  toward  the  payment  of  federal  payroll  taxes 
assessed  against  King-Hoover  Construction  Company. 
No  contention  is  made  that  King-Hoover  Construction 
Company  did  not  owe  the  taxes  assessed  against  it. 

The  claim  for  refund  here,  which  we  submit  differs 
from  the  complaint  and  the  theory  upon  which  judg- 
ment was  rendered,  was  filed  by  J.  E.  Willis  and 
King-Hoover  Construction  Company  as  a  purported 
joint  venture.    The  claim  asserts  an  overpayment  of 


taxes  by  the  joint  venture  by  assuming  that  a  portion 
of  the  balance  due  King-Hoover  Construction  Com- 
pany on  the  construction  contract  has  been  applied  to 
the  joint  venture  taxes  set  up  for  the  first  time  in  a 
schedule  attached.  King-Hoover  Construction  Com- 
pany disclaims  any  right  to  any  portion  of  the 
asserted  overpayment.  The  purported  joint  venture 
also  erroneously  credits  itself  as  having  paid 
$6,167.67  which  was  paid  by  check  toward  King- 
Hoover  Construction  Company's  payroll  taxes  and 
credited  to  King-Hoover  Construction  Company  on 
May  11,  1951.  In  addition,  there  is  no  showing  here 
that  the  purported  joint  venture's  taxes  were  over- 
paid for  there  is  failure  of  proof  of  what  amount,  if 
any,  of  taxes  were  due  from  the  purported  joint 
venture. 

On  the  other  hand,  the  complaint  alleges  that  plain- 
tiffs became  entitled  to  receive  the  balance  due  on  the 
completion  of  the  contract  between  the  United  States 
and  King-Hoover  Construction  Company;  and  that 
the  Collector  levied  attachment  thereon  and  applied 
a  portion  thereof,  the  full  sum  in  suit,  in  payment  of 
payroll  taxes  which  were  not  the  obligation  of  the 
purported  joint  venture.  This,  we  submit,  is  the  basis 
of  the  District  Court's  decision.  The  court  ruled  that 
the  Collector  applied  the  sum  in  suit  'Ho  obligations 
of  the  King-Hoover  Construction  Co."  The  ruling 
that  the  sum  was  illegally  so  applied  is  based  upon  the 
District  Court's  holding  that  a  joint  venture  was 
created  by  the  agreement  between  King-Hoover  Con- 
struction Company  and  the  Willises  dated  November 
16,  1950;  and  that  King-Hoover  Construction  Com- 


pany  had  validly  assigned  to  the  Willises  on  June  16, 
1951,  all  its  right,  title  and  interest  in  the  balance 
which  became  due  under  the  government  contract  in 
November,  1951.  Judgment  for  a  portion  of  this 
amount  was  entered  for  Willis.  No  judgment  was 
rendered  for  King-Hoover  Construction  Company. 
The  complaint  also  alleged  that  the  sum  in  suit  was 
applied  to  taxes,  penalties  and  interest  unlawfully 
assessed  against  plaintiffs.  But  there  was  no  showing 
of  assessments  against  the  plaintiffs  as  a  joint  venture ; 
and  the  record  shows  that  the  sum  in  suit  was  applied 
to  the  payroll  taxes  of  King-Hoover  Construction 
Company  alone. 

We  submit  that  the  agreement  between  the  Willises 
and  King-Hoover  Construction  Company  did  not 
create  a  joint  venture  but  was  a  mere  loan  agreement. 
King-Hoover  Construction  Company  was  to  and  did 
perform  the  construction  work,  while  all  that  the 
Willises  were  to  do  or  did  do  was  to  put  up  the  $50,000 
provided  therein,  and  protect  it  by  control  of  its 
expenditure  through  their  agent  Monsees.  The 
Willises  did  not  put  the  money  they  advanced  at  the 
risk  of  the  project,  but  were  guaranteed  repayment 
not  only  by  King-Hoover  Construction  Company  but 
also  by  King  and  Hoover  as  individuals,  all  of  whom 
also  guaranteed  payment  of  8%  per  annum  thereon; 
and  the  provision  that  the  Willises  were  to  receive 
interest  of  8%  per  annum  or  25%  of  the  profits  was 
merely  the  measure  of  what  the  Willises  were  to 
receive  for  the  use  of  their  money.  In  fact,  a  suit  by 
Willis  against  King-Hoover  Construction  Company, 
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Hoover  and  King,  as  individuals,  was  pending  at  the 
time  of  the  trial  of  this  suit. 

In  any  event  this  contract  is  not  binding  on  the 
United  States  either  as  a  joint  venture  or  as  an 
assignment  to  Willis  by  King-Hoover  Construction 
Company  of  any  of  its  rights  under  the  government 
contract.  The  United  States  entered  into  the  con- 
struction contract  with  King-Hoover  Construction 
Company  only.  As  an  assignment  of  King-Hoover 
Construction  Company's  rights  under  the  government 
contract  it  was  for  several  reasons  void  as  contra  to 
Section  3477  of  the  Eevised  Statutes. 

The  purported  assignment  by  King-Hoover  Con- 
struction Company  to  the  Willises  of  June,  1951,  was 
void  as  to  the  United  States  in  that  it  was  in  violation 
of  Section  3477  of  the  Revised  Statutes  which  pro- 
hibits assignments  of  claims  against  the  United  States 
excepting  claims  which  have  been  determined  and 
allowed.  Nor  do  the  Willises  come  within  the  excep- 
tion as  to  banks,  trust  companies,  and  other  financial 
institutions.  Further,  even  an  assignment  to  such  a 
financial  institution  may  not  be  made  to  more  than 
one  party  unless  to  one  party  as  agent  or  trustee  ^'for 
two  or  more  parties  participating  in  such  -financing". 
(Italics  supplied.)  The  purported  assignment  here 
was  to  a  trustee  for  many  parties  which  did  not  par- 
ticipate in  financing  King-Hoover  Construction 
Company's  contract. 

The  District  Court  also  erred  in  its  allowance  of 
interest. 
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ARGUMENT 

I 

The  Court  Below  Was  Withoul  Jurisdiction  of  This  Action  Be- 
cause It  Was  Based  on  Grounds  Not  Set  Forth  in  the  Re- 
fund Claim 

The  provisions  of  the  internal  revenue  laws  relating 
to  the  filing  of  refund  claims  and  suits  for  refund  of 
amounts  paid  as  internal  revenue  taxes  are  available 
only  to  taxpayers.  And  it  has  long  been  settled  that 
a  court  has  jurisdiction  to  entertain  a  suit  for  refund 
only  where  the  complaint  is  based  upon  grounds 
stated  in  the  taxpayer's  refund  claim,  and  he  has 
complied  strictly  with  the  conditions  precedent  under 
which  the  right  to  sue  has  been  granted.^  In  the  light 
of  these  principles,  we  submit  the  court  below  was 
without  jurisdiction  to  entertain  the  present  action. 
J.  E.  Willis,  the  only  interested  plaintiff  and  the  only 
one  to  benefit  from  the  court's  judgment,  was  not  a 
taxpayer  entitled  to  the  benefit  of  the  applicable  pro- 
visions of  the  Internal  Revenue  Code  of  1939,^  and 
the  action  was  based  on  grounds  not  asserted  in  the 
refund  claim. 

The  claim  for  refund  upon  which  this  action  is  based 
was  filed  in  the  names  of  J.  E.  Willis  and  King-Hoover 


2  See  United  States  v.  Felt  &  Tarrant  Co.,  284  U.S.  269 ;  United 
States  V.  Memphis  Cotton  Oil  Co.,  288  U.S.  62;  United  States  v. 
Henry  Prentiss  &  Co.,  288  U.S.  73;  United  States  v.  Factors  & 
Finance  Co.,.  288  U.S.  89 ;  Bemis  Bro.  Bag  Co.  v.  United  States,  289 
U.S.  28 ;  United  States  v.  Andrews,  302  U.S.  517 ;  United  States  v. 
Garhutt  Oil  Co.,  302  U.S.  528 ;  Angelus  Milling  Co.  v.  Commissioner, 
325  U.S.  293;  Vica  Co.  v.  Commissioner,  159  F.  2d  148  (C.A.  9th), 
certiorari  denied,  331  U.S.  833 ;  United  States  v.  Chicago  Golf  Club, 
84  F.  2d  914  (C.  A.  7th). 

3  Section  3772(a)(1)  of  the  1939  Code,  and  Section  29.322-3  of 
Treasury  Regulations  111.     (Appendix,  infra.) 
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Construction  Company  as  an  alleged  joint  venture  for 
the  refund  of  an  alleged  overpayment  of  social 
security  taxes  and  withholding  taxes.  (Ex.  3,  Supp. 
R.        .)     The  claim  asserted: 

The  amount  of  $8,667.23  [the  full  amount 
claimed]  represents  an  overpajnnent  of  taxes  by 
the  joint  venture,  details  of  which  are  submitted 
on  attached  schedules.  The  joint  venture  in- 
cluded only  the  Railroad  Rehabilitation  job, 
Contract  number  DA-02-002-AV1-30,  Navajo 
Ordnance  Depot,  Bellmont,  Arizona,  see  joint 
venture  agreement  attached. 

No  part  of  the  $8,667.23  is  claimed  by  the  King- 
Hoover  Construction  Co. 

This  suit  was  instituted  in  the  names  of  J.  E.  Willis 
and  King-Hoover  Construction  Company,  a  joint 
venture.  It  is  alleged  in  paragraphs  II,  III  and  IV 
of  the  complaint  (R.  4)  that  there  was  a  balance  due 
plaintiffs  for  completion  of  the  above  railroad  re- 
habilitation job  of  $12,278.18  upon  which  the  Col- 
lector levied  an  attachment  and  applied  $8,667.23 
thereof  in  payment  of  payroll  taxes  "which  payroll 
taxes  were  not  the  obligation  of  these  plaintiffs  as  a 
joint  venture";  and  that  the  entire  amount  of  the  sum 
1  of  $8,667.23  "constitutes  assets  in  which  plaintiff, 
'  J.  E.  Willis,  has  the  sole  and  exclusive  equity  *  *  *." 
Further,  plaintiffs  allege  in  paragraph  V  of  the  com- 
plaint (R.  4-5)  that  they  protested  the  attachment 
"of  that  portion  of  said  funds  not  applied  in  payment 
of  obligations  of  plaintiffs."  The  answer  (paragraphs 
II,  III,  IV,  V  and  VI,  R.  7-8)  denies  the  allegations 
of  paragraphs  II,  III,  IV,  V  and  VI  of  the  complaint 


±^ 


except  that  it  is  admitted  that  the  sum  of  $12,278.18 
was  due  King-Hoover  Construction  Company  on  the 
rehabilitation  contract,  that  $8,667.23  thereof  was 
applied  in  payment  of  payroll  taxes  of  King-Hoover 
Construction  Company;  and  that  a  claim  for  refund 
had  been  filed  and  disallowed  in  its  entirety. 

It  is  thus  seen  that  in  the  claim  for  refund  plain- 
tiffs asserted  that  there  had  been  an  overpayment  of 
taxes  of  the  alleged  joint  venture,*  while  it  is  clear 
from  the  complaint  as  well  as  from  the  District 
Court's  findings  (R.  16-17)  and  judgment  (R.  18-19) 
that  recovery  was  sought  here  by  Willis  and  granted 
on  the  ground  that  the  Collector  had  distrained  upon 
and  applied  to  the  pajnnent  of  taxes  admittedly  owing 
by  King-Hoover  Construction  Company  money  to 
which  Willis  asserts  a  superior  claim,  not  as  a  tax- 


^  It  is  to  be  noted,  as  will  appear  infra,  Willis  was  not  a  party 
to  the  government  contract  (R.  87)  ;  that  all  returns  that  were  filed 
of  payroll  taxes  were  filed  by  King-Hoover  Construction  Company 
(R.  46,  112-113)  ;  no  contention  is  made  and  it  has  not  been  shown 
that  the  alleged  joint  venture  filed  any  returns  for  payroll  taxes; 
the  alleged  joint  venture  filed  no  income  tax  returns  (R.  112)  ;  all 
taxes  were  assessed  against  King-Hoover  Construction  Company 
(R.  45,  124-125)  ;  all  payments  were  applied  or  paid  toward  the 
taxes  due  from  King-Hoover  Construction  Company  (R.  18,  127). 
Yet  in  making  up  the  unverified  schedule  to  the  claim  for  refund 
(Ex.  3,  admitted  only  for  limited  purposes  not  including  correct- 
ness of  amounts,  R.  43-44,  96-97,  103-104),  plaintiffs  calculated  an 
alleged  overpayment  of  payroll  taxes  due  in  connection  with  the 
railroad  rehabilitation  job  alone  (though  King-Hoover  Construc- 
tion Company  was  performing  other  jobs  during  the  same  period), 
and  from  this  they  deducted  a  check  paid  on  King-Hoover  Con- 
struction Company's  payroll  taxes.  The  result  they  treated  as  a 
balance  of  payroll  taxes  due  from  the  alleged  joint  venture,  which 
they  in  turn  deducted  from  the  balance  due  King-Hoover  Con- 
struction Company  under  the  construction  contract  (which  had 
been  applied  to  King-Hoover  Construction  Company's  taxes).  They 
then  claimed  the  balance  as  an  overpayment  of  taxes  of  the  alleged 
joint  venture. 
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payer,  but  either  under  the  agreement  of  November  16, 
1950,  or  the  purported  assignment  of  June  16,  1951, 
both  of  which  will  be  discussed  infra  more  in  detail. 
Thus,  there  is  patent  variance  between  the  claim  for 
refund  and  the  complaint.  Hence,  the  court  was  with- 
out jurisdiction  of  this  suit  against  the  Collector.  See 
the  cases  cited  in  footnote  2,  supra. 

The  instant  suit,  we  submit,  is  clearly  distinguishable 
from  the  decision  of  this  Court  in  Stuart  v.  Chinese 
Chamber  of  Commerce  of  Phoenix,  168  F,  2d  709. 
There,  funds  were  seized  by  the  Collector  from  a  third 
party.  Here,  the  fund  involved  was  an  amount  due 
from  the  United  States  to  King-Hoover  Construction 
Company.  It  is  admitted  that  at  the  time  King- 
Hoover  Construction  Company  owed  the  Government 
at  least  an  equal  amount  in  taxes.  In  such  circum- 
stances, the  Government  certainly  was  entitled  to  set 
off  the  balance  due  on  the  contract  against  the  taxes 
owed  by  King-Hoover  Construction  Company.  Cf. 
United  States  v.  Winnett,  165  F.  2d  149  (C.A.  9th). 
This,  in  effect,  is  what  was  done.  In  such  circum- 
stances, the  United  States  is  a  necessary  party,  in 
fact  the  only  party  interested.  No  attempt  has  been 
made  to  make  it  a  defendant. 

II 

The  Agreement  of  November  16,  1950,  Between  Willis  and 
King-Hoover  Construction  Company,  et  al.  Did  Not  Create 
a  Joint  Venture;  But  Regardless  of  Its  Effect  Between  the 
Parties  Thereto,  It  Was  Neither  a  Joint  Venture  Nor  an 
Assignment  in  Any  Way  Binding  Upon  the  United  States 

While  we  submit  that  the  District  Court's  finding 
and  conclusion  (R.  16,  17-18)  that  the  agreement  of 
November  16,  1950  (Ex.  1,  Supp.  R.  ),  created  a 
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joint  venture  between  the  parties  is  clearly  contra  to 
the  provisions  of  the  agreement,  and  finds  no  support 
in  the  record,  we  also  submit  that  even  so  assuming 
arguendo,  it  is  of  no  aid  to  the  plaintiffs  either  as  an 
assignment  or  to  support  a  claim  for  the  refimd  of 
taxes  which  were  returned  by  and  paid  or  applied  to 
the  account  of  King-Hoover  Construction  Company 
alone.  Yet  plaintiffs'  whole  case  is  based  upon  this 
premise. 

The  contract  of  November  16,  1950,  under  which  the 
District  Court  concluded  that  the  Willises  and  King- 
Hoover  Construction  Company  became  joint  venturers 
was  an  anticipatory  agreement  between  King-Hoover 
Construction  Company,  a  corporation,  and  Hoover  as 
an  individual,  and  King  as  an  individual,  as  first 
parties,  and  Willis  and  his  wife  as  second  parties. 
We  submit  that  it  is  clear  that  this  contract,  though 
it  refers  to  the  agreement  as  a  joint  venture,  was  a 
mere  loan  agreement  with  a  guarantee  of  repayment 
of  the  principal  together  with  "eight  percent  (8%) 
per  annum  interest"  on  the  sum  loaned,  or  25%  of  the 
net  profits,  whichever  is  greater.  Cf.  Pmrce  v. 
McDonald,  168  App.  Div.  47,  153  N.Y.S.  810. 

The  instrument  recites  that  the  King-Hoover  Con- 
struction Company  is  to  bid  on  and  construct,  if 
successful  in  its  bid,  a  railroad  job  for  the  United 
States  at  Belmont,  Arizona;  that  Hoover  and  King, 
as  individuals,  are  interested  that  the  King-Hoover 
Construction  Company  be  successful  in  its  bid  and  con- 
struction project;  that  the  first  parties  are  desirous 
of  entering  into  a  joint  venture  with  the  second  parties 
in  the  bid  and  construction  "in  order  to  be  provided 
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with  additional  financing";  and  that  the  second  parties 
are  willing  to  enter  into  a  joint  venture  with  first 
parties  for  construction  of  the  job  "and  provide  the 
additional  financing  for  the  said  venture." 

Under  the  agreement  the  Willises  were  to  provide 
$50,000  as  additional  financing  "to  be  used  solely  by 
King-Hoover  Construction  Co.  in  the  said  construction"* 
project.  As  consideration  for  the  investment^ -by  the 
Willises  of  the  $50,000,  they  were  to  receive  "eight 
percent  (8%)  per  annum  interest  on  the  said  Fifty 
Thousand  Dollars  ($50,000.00)  during  the  time  it  is 
used  in  the  joint  venture  or  twenty-five  percent  (25%) 
of  the  net  profits  from  the  said  venture,  whichever  is 
greater." 

However,  in  the  instrument  it  was  agreed  that 
Hoover  and  King,  as  individuals,  as  well  as  King- 
Hoover  Construction  Company,  "are  to  guarantee  the 
return  of  the  said  Fifty  Thousand  Dollars  ($50,000.00) 
*  *  *  with  a  profit  *  *  *  of  not  less  than  eight 
percent  (8%)  per  annum  interest"  for  the  time  the 
$50,000  was  used  in  the  project.  It  was  also  agreed 
that  Monsees  was  to  be  the  agent  of  the  Willises  "in 
this  joint  undertaking  and  is  to  have  joint  control 
with  first  parties  over  all  funds  used  by  the  parties  in 
connection  with  this  project,  and  is  to  countersign  all 
checks  written  in  connection  with  this  project." 

In  this  contract  it  was  also  agreed  "that  the  said 
Fifty  Thousand  Dollars  ($50,000.00)  is  to  be  returned 
to  second  parties  from  funds  held  back  by  the  United 
States  Government  to  be  paid  to  King-Hoover  Con- 
struction Co.  upon  the  completion  of  the  said  job.  It 
is  agreed,  however,  that  the  return  to  the  second  parties 
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of  the  said  Fifty  Thousand  Dollars  ($50,000.00)  is 
not  dependent  or  contingent  upon  this  source  alone." 

The  provision  that  Willis  was  to  be  paid  8%  in- 
terest or  25%  of  net  profits  was  clearly  a  measure  of 
the  amount  to  be  paid  for  the  use  of  the  money 
advanced  by  him.  Cf .  Chapman  v.  Bwyer,  40  F.  2d  468 
(C.A.  2d).    The  parties  so  treated  it. 

The  testimony  of  Monsees  (R.  47-101),  Hoover 
(R.  143-148),  and  Pomeroy  (R.  101-118)  shows  the 
construction  work  on  the  government  contract  was 
performed  solely  by  King-Hoover  Construction  Com- 
pany, the  corporation  using  its  own  employees  and 
building  equipment.  The  corporation  kept  the  books 
and  records  for  this  job.  These  books  were  not 
produced  at  trial.  However,  the  testimony  of 
Pomeroy  shows  that  the  advance  or  loan  "wasn't  set 
up  as  a  capital  account"  for  Willis  or  his  wife. 
(R.  114.)  The  corporation  made  all  payroll  tax 
returns,  including  therein  such  taxes  for  all  of  its 
projects  for  the  entire  period  covered  by  the  govern- 
ment contract  for  which  the  joint  venture  is  asserted 
(R.  46, 112-113 ;  Ex.  4,  Supp.  R.  )  in  its  own  name, 
and  also  paid  the  Arizona  State  employment  taxes 
(R.  93,  94;  Ex.  7,  Supp.  R.  ).  All  assessments  for 
federal  payroll  taxes  were  made  against  King-Hoover 
Construction  Company  alone.  (R.  45,  124-125.)  All 
payments  were  applied  or  made  toward  the  payroll 
taxes  of  King-Hoover  Construction  Company  alone. 
(R.  18,  127.)  The  unverified  schedule  later  made  up 
to  support  the  claim  for  refund  was  admitted  for 
limited  purposes  only  not  including  its  correctness. 
(R.  103-104.)     It  cannot  be  considered  as  showing 
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taxes  which  were  due  on  this  project  alone,  or  as 
evidence  that  the  parties  considered  they  were  co- 
adventurers.  It  is  not  contended  that  any  payroll  tax 
returns  were  filed  by  the  alleged  joint  venture. 
Pomeroy  testified  that  to  his  knowledge  no  copartner- 
ship income  tax  return  was  filed.     (R.  112.) 

But  regardless  of  the  effect  of  the  November  16, 
1950,  agreement  between  the  parties  thereto,  it  was 
neither  a  joint  venture  nor  an  assignment  in  any  way 
binding  upon  the  United  States.  Any  rights  of  Willis 
would  be  purely  derivative.  Cf.  Burnet  v.  Leininger, 
285  U.S.  136.  The  contract  for  the  job  referred  to  in 
the  above  anticipatory  agreement,  after  its  successful 
bid  by  King-Hoover  Construction  Company  alone, 
became  number  DA-02-002-AVI-30,  Navajo  Ordnance 
Depot,  Bellmont,  Arizona.  This  contract  was  entered 
into  between  the  United  States  and  King-Hoover 
Construction  Company  alone.  Plaintiffs'  counsel 
stipulated  at  the  trial  that  Willis  ''was  not  a  party  to 
the  contract,  not  privy  to  the  contract,  and  had  under 
that  contract  no  rights  or  duties."     (R.  87.) 

It  is  thus  seen  that  the  United  States  dealt  with 
King-Hoover  Construction  Company  alone.  Under 
its  contract  with  King-Hoover  Construction  Company 
alone  it  owed  King-Hoover  Construction  Company 
alone  $12,278.18.  Thus,  any  rights  acquired  by  the 
parties  under  their  agreement  are  limited  to  rights 
between  the  parties,  and  not  binding  in  any  way  upon 
the  United  States.  Otherwise,  this  agreement  would 
violate  Section  3477  of  the  Revised  Statutes  w^hich  is 
discussed  next  following  relative  to  the  assignment  of 
claims  against  the  United  States,  which  it  would  serve 


no  purpose  to  repeat  here.     Cf.  Dulaney  v.  Scudder, 
94  Fed.  6  (C.A.  5tli). 

Ill 

The  Purported  Assignment  by  King-Hoover  Construction  Com- 
pany to  J.  E.  Willis  Was  Not  Valid  Under  Section  3477  of 
the  Revised  Statutes 

The  court  below  also  found  (R.  16-17)  that  King- 
Hoover  Construction  Company — 

made  an  assignment  of  all  of  its  right,  title  and 
interest  in  the  proceeds  of  funds  due  from  the 
United  States  Government  under  contract  number 
DA-02-002-AVI-30  Navajo  Ordnance  Depot,  Bell- 
mont,  Arizona,  by  assignment  dated  June  16,  1951. 

The  court  further  concluded  as  a  matter  of  law 
(R.  18)  that  the  purported  assignment  of  June  16, 
1951— 

gave  the  plaintiff  J.  E.  Willis,  a  lien  on  the 
proceeds  of  that  certain  contract  number 
DA-02-002-AVI-30  Navajo  Ordnance  Depot, 
Bellmont,  Arizona,  prior  and  superior  to  that  of 
the  United  States  Government  except  for  the 
claim  of  the  United  States  Government  for  pay- 
roll taxes  and  other  deductions  growing  out  of  the 
performance  of  said  contract  in  the  sum  of 
$3610.95. 

The  instrument  executed  by  officers  of  King-Hoover 
Construction  Company  under  date  of  June  16,  1951 
(Ex.  6,  Supp.  R.  ),  is  entitled  "Assignment  of 

Claims  Under  Government  Contract '',  and  recites 
that  for  value  received  the  corporation  "hereby 
assigns,  transfers  and  sets  over  unto  John  E.  Willis 
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and  Edith  P.  Willis,  his  wife,  *  *  *  all  monies  now 
due  or  hereinafter  to  become  due  from  the  Sixth  Army 
District  Engineers,  U.  S.  Government,  under  Contract 
No.  DA-02-002-AVI-30  *  *  *."  The  agreement 
provides,  however,  that: 

It  is  agreed  that  the  Assignees  will  receive  all 
monies  advanced  hereunder  as  a  trust  fund  to  be 
first  applied  to  the  pajTuent  of  claims  of  laborers, 
materialmen,  subcontractors,  and  of  other  expendi- 
tures arising  out  of  the  performance  of  said 
contract  that  may  be  now  due  or  due  in  the  future, 
and  to  thereafter  credit  the  balance  collected 
pursuant  to  this  assignment  to  the  obligation  of 
the  Assignor  to  the  Assignees  pursuant  to  that 
contract  dated  November  16,  1950,  *  *  *  and  to 
refund  to  the  Assignor  any  and  all  amounts 
collected  pursuant  hereto  which  exceed  the  just 
and  proper  amount  due  the  assignees  pursuant  to 
the  aforesaid  agreement,  after  claims  of  laborers, 
materialmen  and  subcontractors  have  been  paid. 
The  Assignor  does  hereby  covenant  that  it  has  not 
heretofore  alienated,  or  assigned  said  construction 
contract  or  any  rights  or  interests  therein  or 
thereto.     (Italics  supplied.) 

An  assignment  of  a  claim  against  the  United  States, 
in  order  to  be  valid,  must  comply  with  the  law  per- 
taining to  such  assignments,  and  we  submit  the  pur- 
ported assignment  of  June  16,  1951,  was  void  under 
Section  3477  of  the  Revised  Statutes,  as  amended 
(Appendix,  infra),  and  was  ineffective  to  convey  any 
right,  title  or  interest  to  J.  E.  Willis  in  payments  due 
King-Hoover  Construction  Company  under  its  con- 
tract with  the  Grovernment. 
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Section  3477  of  the  Revised  Statutes,  as  amended  by 
the  Assignment  of  Claims  Act  of  1940,  and  the  Act  of 
May  15,  1951,  provides  that  all  transfers  and  assign- 
ments made  of  any  claim  upon  the  United  States,  or 
of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be 
the  consideration  therefor,  and  all  powers  of  attorney, 
orders,  or  other  authorities  for  receiving  payment  of 
any  such  claim,  or  of  any  part  or  share  thereof, — 

shall  he  absolutely  null  and  void,  unless  they  are 
freely  made  and  executed  in  the  presence  of  at 
least  two  attesting  witnesses,  after  the  allowance 
of  such  a  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.  Such  transfers,  assignments,  and  powers 
of  attorney,  must  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  making 
them,  before  an  officer  having  authority  to  take 
acknowledgments  of  deeds,  and  shall  be  certified 
by  the  officer ;  and  it  must  appear  by  the  certificate 
that  the  officer,  at  the  time  of  the  acknowledgment, 
read  and  fully  explained  the  transfer,  assignment, 
or  warrant  of  attorney  to  the  person  acknowl- 
edging the  same.     (Italics  supplied.) 

The  statute  was  designed  to  protect  the  Grovemment 
from  conflicting  claims  and  multiple  liability.  Martin 
V.  National  Surety  Co.,  300  U.S.  588,  594.  It  must  be 
strictly  complied  with,  and  the  record  in  this  case  is 
barren  of  any  evidence  of  such  compliance  other  than 
the  introduction  in  evidence  of  the  document  executed 
June  16,  1951,  when  counsel  for  plaintiffs  stated 
(E.  60)  : 
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If  the  Court  please,  we  are  not  too  particularly 
concerned  about  the  force  or  effect  of  this,  except 
we  introduce  it  for  the  purpose  of  showing  the 
arrangement  between  these  two  parties. 

The  purported  assignment  here  is  not  limited  to  an 
amount  ascertained  to  be  due,  nor  after  the  allowance 
of  a  claim  and  the  issuance  of  a  warrant,  but  attempts 
to  include  sums  to  become  due.  The  Willises  do  not 
come  within  the  classes  to  which  assignment  of  sums 
to  become  due  is  permitted — discussed  infra.  Aside 
from  this,  there  is  no  proof  of  compliance  with  Section 
3477  of  the  Revised  Statutes.  The  instrument  does 
not  recite  "the  warrant  for  pajrment".  There  is  no 
showing  that  a  claim  of  the  assignor  had  been  allowed. 
The  certificate  of  acknowledgment  does  not  show  that 
the  ' '  officer  *  *  *  read  and  fully  explained  the  *  *  * 
assignment  *  *  *  to  the  person  acknowledging  the 
same",  which  the  statute  says  "must  appear".  There 
is  no  showing  that  it  was  made  in  the  presence  of  two 
attesting  witnesses. 

The  statute  provides  that  the  provisions  above  dis- 
cussed shall  not  apply  in  any  case  in  which  the  amounts 
due  or  to  become  due  from  the  United  States,  or  from 
any  agency  or  department  thereof,  under  a  contract 
providing  for  payments  aggregating  $1,000  or  more 
''are  assigned  to  a  hank,  thrust  company,  or  other 
financing  institution,  including  any  Federal  lending 
agency;"  (italics  supplied)  provided  (in  so  far  as 
pertinent  here) :  That  in  the  case  of  a  contract  entered 
into  after  the  enactment  of  the  1940  Act  no  claim 
shall  be  assigned  if  it  arises  under  a  contract  which 
prohibits    such    assignment;    that    the    assignee    file 
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written  notice  of  the  assignment,  together  with  a  true 
copy  thereof,  with  (a)  the  contracting  officer  or  the 
head  of  his  department  or  agency;  (b)  the  surety  or 
sureties  upon  the  bond  or  bonds,  if  any,  in  connection 
with  such  contract;  and  (c)  the  disbursing  officer,  if 
any,  designated  in  such  contract  to  make  payment. 

Certainly  the  Willises  do  not  come  within  the 
provision  of  a  bank,  trust  company,  or  other  financing 
institution,  or  any  federal  lending  agency.  Aside 
from  this,  there  is  no  showing  that  contract  number 
DA-02-002-AVI-30  did  not  prohibit  assignment.  There 
is  no  showing  that  the  assignees  complied  with  any  of 
the  enumerated  requirements  of  the  statute. 

A  further  proviso  of  Section  3477  of  the  Revised 
Statutes  governing  assignment  to  the  excepted 
enumerated  financing  institutions  is  that  it  shall  cover 
all  amounts  payable  under  the  contract  not  already 
paid,  and  shall  not  be  made  to  more  than  one  party 
"except  that  any  such  assignment  may  be  made  to  one 
party  as  agent  or  trustee  for  two  or  more  parties 
participating  in  such  financing".  (Italics  supplied.) 
The  document  here  purports  to  assign  to  the  Willises 
all  monies  then  due  or  thereafter  to  become  due  under 
the  contract.  However,  in  the  document  it  is  agreed 
that  the  assignees  will  receive  all  "monies  advanced 
hereunder"  as  a  trust  fund  to  be  first  applied  to  the 
payment  of  claims  of  laborers,  materialmen,  etc.,  and 
other  expenditures  arising  out  of  the  performance  of 
the  contract  then  due  or  "due  in  the  future"  and  to 
thereafter  credit  the  balance  collected  to  the  obligation 
of  the  assignor  to  the  assignees  pursuant  to  the  agree- 
ment of  November  16,  1950,  and  to  refund  any  excess 
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to  the  assignor.  (Ex.  6,  Supp.  R.  .)  Thus,  clearly 
the  attempted  assignment  violates  the  statute  in  that 
it  is  an  assignment  to  more  than  one  party,  and  not  an 
assignment  to  one  party  as  agent  or  trustee  for  two 
or  more  parties  participating  in  the  financing. 

The  purported  assignment  is  clearly  void  as  to  the 
United  States.  The  Willises  could  not  have  collected 
from  the  United  States  any  sum  due  King-Hoover 
Construction  Company  under  the  contract.  Cf. 
Dulaney  v.  Scudder,  94  Fed.  6  (C.A.  5th).  They  could 
not  prevent  the  United  States  from  setting  off  any 
such  sums  due  King-Hoover  Construction  Company 
against  taxes  due  from  King-Hoover  Construction 
Company.  This,  in  effect,  is  what  was  done  here.  The 
sum  involved  has  never  left  the  United  States.  It 
merely  took  it  from  one  hand  and  placed  it  in  another. 
A  fortiori,  the  purported  assignment  cannot  be 
asserted  as  the  basis  of  a  lien  which  primes  the 
Government's  lien  for  taxes. 

In  such  circumstances  the  purported  assignment 
cannot  be  asserted  as  the  basis  for  a  judgment  against 
the  Collector  who  took  from  the  United  States  for  the 
United  States  to  apply  to  taxes  owed  to  the  United 
States.  Cf.  Stuart  v.  Chinese  Chamber  of  Commerce 
of  Phoenix,  supra. 

IV 

The  Court  Below  Erred  in  Holding  That  Willis  Had  a  Lien 
Upon  the  Proceeds  of  the  Government  Contract  Prior  and 
Superior  to  That  of  the  United  States 

It  is  difficult  under  any  theory  to  uphold  the  court's 
ruling  that  Willis  had  a  lien  on  proceeds  due  King- 
Hoover  Construction  Company  under  the  government 
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contract  which  amounted  to  $8,667.23.  The  $50,000 
advance  called  for  and  made  under  the  agreement  of 
November  16,  1950,  plus  one-fourth  of  King-Hoover 
Construction  Company's  profits  under  the  government 
contract,  $6,000  (R.  56),  total  $56,000.  Of  this  amount 
Mr.  Willis  received  $52,000.  (R.  81.)  It  is  thus  seen 
that  these  figures  leave  a  balance  of  only  $4,000  due 
to  Willis  by  King-Hoover  Construction  Company 
under  this  agreement. 

Mr.  Monsees  testified  (R.  74)  :  "I  had  to  advance 
money  in  addition  to  what  we  had  originally  agreed  to 
advance  to  get  the  job  completed";  that  he  loaned  an 
additional  amount  out  of  his  own  funds.  (R.  74.) 
Mr.  Monsees  advanced  out  of  his  own  funds  in  Sep- 
tember, 1951,  $7,800.  (R.  81.)  In  arriving  at  the 
amount  claimed  to  be  due  Willis,  this  sum  was  treated 
a  san  amount  covered  by  the  agreement  and  the  pur- 
ported assignment.  There  is  nothing  in  the  record 
whatever  to  disclose  that  this  advance  of  Monsees  was 
covered  by  either,  other  than  the  testimony  of  Monsees 
that  he  got  it  back  from  Mr.  Willis.  The  purported 
assignment  merely  provides  for  a  credit  of  any  sums 
collected  thereunder  "to  the  Assignees  pursuant  to 
that  contract  dated  November  16, 1950".  (Ex.  6,  Supp. 
R.  .)  It  thus  appears  that  even  if  it  be  assumed 
arguendo  that  the  agreement  and  assignment  are 
effective  as  against  the  United  States,  Willis'  lien 
could  not  have  been  upon  an  amount  in  excess  of 
$4,000— $56,000  less  the  $52,000  returned  to  him  by 
King-Hoover  Construction  Company. 

We  submit,  however,  that  it  has  been  demonstrated 
supra,  under  points  II  and  III,  that  neither  the  agree- 
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ment  nor  the  assignment,  even  if  effective  between  the 
parties,  was  effective  against  the  United  States;  that 
the  United  States  was  entitled  to  set  off  the  sum  due 
King-Hoover  Construction  Company  against  the 
taxes  owed  by  King-Hoover  Construction  Company. 

V 

The  Court  Below  Erred  in  lis  Allowance  of  Interest  on  the 
Judgment  Entered 

28  U.S.C.,  Section  2411(a),  provides  that  in  any 
judgment  against  the  United  States  or  Collector  of 
Internal  Revenue  for  any  overpayment  in  respect  of 
any  internal  revenue  tax,  interest  shall  be  allowed  at 
the  rate  of  6%  per  annum  upon  the  amount  of  the 
overpayment  from  the  date  of  payment  or  collection 
"to  a  date  preceding  the  date  of  the  refund  check  by 
not  more  than  thirty  days,  such  date  to  be  determined 
by  the  Commissioner  of  Internal  Revenue."  Sub- 
section (b)  of  Section  2411  provides  that  except  as 
otherwise  provided  in  subsection  (a),  on  all  final 
judgments  rendered  against  the  United  States  in 
actions  instituted  under  Section  1346  of  28  U.S.C., 
interest  shall  be  computed  at  the  rate  of  4%  per  annum 
from  the  date  of  the  judgment  up  to,  but  not  exceeding, 
thirty  days  after  the  date  of  approval  of  any  appro- 
priation Act  providing  for  payment  of  the  judgment. 

Here,  the  District  Court  rendered  judgment  "to- 
gether with  interest  thereon  at  the  rate  of  6%  per 
annum  from  the  6th  day  of  November,  1951,  until 
paid".  (R.  18-19.)  Thus,  the  judgment  as  to  in- 
terest would  be  wrong  even  if  it  were  a  judgment  for 
an  overpayment  of  taxes.  As  stated  above,  the  court 
in  its  Conclusion  of  Law  3  (R.  18)  ruled  that  the  sum 
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in  suit  had  been  illegally  applied  to  obligations  of 
King-Hoover  Construction  Company.  No  contention 
is  made  that  the  taxes  of  King-Hoover  Construction 
Company  were  overpaid;  and,  as  has  been  demon- 
strated supra,  the  judgment  here  is  based  upon  the 
court's  ruling  that  the  purj^orted  assignment  of  King- 
Hoover  Construction  Company  to  Willis  gave  Willis 
a  lien  on  the  proceeds  of  the  government  contract. 
(Conclusion  of  Law  2,  R.  18.)  In  other  words,  it  is 
clear  that  the  court  has  ruled  that  the  Government  has 
applied  a  fund  upon  which  Willis  had  a  lien  to  the 
taxes  of  King-Hoover  Construction  Company.  This 
is  not  a  ruling  that  taxes  of  the  purported  joint  venture 
were  overpaid. 
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CONCLUSION 

For  the  reasons  stated  above  we  submit  the  judg- 
ment of  the  District  Court  was  wrong.  It  should  be 
reversed  and  the  cause  remanded  to  the  District  Court 
with  directions  to  dismiss  the  complaint,  with  costs  to 
the  plaintiffs. 

Respectfully  submitted, 

Charles  K.  Rice, 
Acting  Assistant 
Attorney  General. 

Lee  a.  Jackson, 
A.  F.  Prescott, 
Fred  E.  Youngman, 
Attorneys, 

Department  of  Justice, 
Washington  25,  B.C. 
Jack  D.  H.  Hays, 

United  States  Attorney. 

Robert  S.  Murlless, 
Assistant  United  States  Attorney. 

March,  1956. 
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APPENDIX 

Internal  Revenue  Code  of  1939; 

Sec.  181.  Partnership  Not  Taxable. 

Individuals  carrying  on  business  in  partnershi] 
shall  be  liable  for  income  tax  only  in  thei: 
individual  capacity. 

(26  U.S.C.  1952  ed.,  Sec.  181.) 

Sec.  187.  Partnership  Returns. 

Every  partnership  shall  make  a  return  for  ead 
taxable  year,  stating  specifically  the  items  of  it 
gross  income  and  the  deductions  allowed  by  thi 
chapter  and  such  other  information  for  the  pur 
pose  of  carrying  out  the  provisions  of  this  chapte 
as  the  Commissioner  with  the  approval  of  th 
Secretary  may  by  regulations  prescribe,  and  sha] 
include  in  the  return  the  names  and  addresses  o 
the  individuals  who  would  be  entitled  to  shar 
in  the  net  income  if  distributed  and  the  amoun 
of  the  distributive  share  of  each  individual.  Th^ 
return  shall  be  sworn  to  by  any  one  of  the  partners 

(26  U.S.C.  1952  ed..  Sec.  187.) 

Sec.  3670.  Property  Subject  To  Lien. 

If  any  person  liable  to  pay  any  tax  neglects  o 
refuses  to  pay  the  same  after  demand,  the  amoun 
(including  any  interest,  penalty,  additiona 
amount,  or  addition  to  such  tax,  together  with  an^ 
costs  that  may  accrue  in  addition  thereto)  shal 
be  a  lien  in  favor  of  the  United  States  upon  al 
property  and  rights  to  property,  whether  real  o: 
personal,  belonging  to  such  person. 

(26  U.S.C.  1952  ed..  Sec.  3670.) 
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Sec.  3671.  Period  of  Lien. 

Unless  another  date  is  specifically  fixed  by  law, 
the  lien  shall  arise  at  the  time  the  assessment  list 
was  received  by  the  collector  and  shall  continue 
until  the  liability  for  such  amount  is  satisfied  or 
becomes  unenforceable  by  reason  of  lapse  of  time. 

(26  U.S.C.  1952  ed.,  Sec.  3671.) 

Sec.  3672  [As  amended  by  Sec.  401,  Revenue  Act 
of  1939,  c.  247,  53  Stat.  862,  and  Sec.  505, 
Revenue  Act  of  1942,  c.  619,  56  Stat.  798]. 
Validity  Against  Mortgagees,  Pledgees, 
Purchasers,  and  Judgment  Creditors. 

(a)  Invalidity  of  Lien  Without  Notice. — Such 
lien  shall  not  be  valid  as  against  any  mortgagee, 
pledgee,  purchaser,  or  judgment  creditor  until 
notice  thereof  has  been  filed  by  the  collector — 

(1)  Under  state  or  territorial  laws. — In  the 
office  in  which  the  filing  of  such  notice  is 
authorized  by  the  law  of  the  State  or  Territory 
in  which  the  property  subject  to  the  lien  is  situ- 
ated, whenever  the  State  or  Territory  has  by 
law  authorized  the  filing  of  such  notice  in  an 
office  within  the  State  or  Territory;  or 

(2)  With  Clerk  of  District  Court. — In  the 
office  of  the  clerk  of  the  United  States  district 
court  for  the  judicial  district  in  which  the  prop- 
erty subject  to  the  lien  is  situated,  whenever  the 
State  or  Territory  has  not  by  law  authorized  the 
filing  of  such  notice  in  an  office  within  the  State 
or  Territory;  or 

(3)  With  Clerk  of  District  Court  of  the 
United  States  for  the  District  of  Columbia. — In 
the  office  of  the  clerk  of  the  District  Court  of 
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the  Uiiited  States  for  the  District  of  Columbia, 
if  the  property  subject  to  the  lien  is  situated  in 
the  District  of  Columbia. 

***** 
(26  U.S.C.  1952  ed.,  Sec.  3672.) 

Sec.  3772.  Suits  for  Refund. 
(a)  Limitations. — 

(1)  Claim. — No  suit  or  proceeding  shall  be 
maintained  in  any  court  for  the  recovery  of  any 
internal  revenue  tax  alleged  to  have  been  erro- 
neously or  illegally  assessed  or  collected,  or  oi 
any  penalty  claimed  to  have  been  collected  with- 
out authority,  or  of  any  sum  alleged  to  have 
been  excessive  or  in  any  manner  wrongfully 
collected  until  a  claim  for  refund  or  credit  hag 
been  duly  filed  with  the  Commissioner,  accord- 
ing to  the  provisions  of  law  in  that  regard,  anc 
the  regulations  of  the  Secretary  established  ir 
pursuance  thereof. 

«  *  *  *  * 

(26  U.S.C.  1952  ed..  Sec.  3772.) 

Sec.  3797.  Definitions. 

(a)  When  used  in  this  title,  where  not  otherwise 
distinctly  expressed  or  manifestly  incompatibh 
with  the  intent  thereof — 

***** 

(2)  Partnership  and  Partner. — The  tern 
"partnership"  includes  a  syndicate,  group 
pool,  joint  venture,  or  other  unincorporated  or 
ganization,  through  or  by  means  of  which  anj 
business,  financial  operation,  or  venture  is 
carried  on,  and  which  is  not,  within  the  meaning 
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of  this  title,  a  trust  or  estate  or  a  corporation; 
and  the  term  "partner"  includes  a  member  in 
such  a  syndicate,  group,  pool,  joint  venture,  or 
organization. 

***** 

(26  U.S.C.  1952  ed.,  Sec.  3797.) 

Revised  Statutes  [As  amended  by  Section  1,  Assign- 
ment of  Claims  Act  of  1940,  c.  779,  54  Stat.  1029,  and 
the  Act  of  May  15,  1951,  c.  75,  65  Stat.  41) : 

Sec.  3477.  All  transfers  and  assignments  made 
of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be  the 
consideration  therefor,  and  all  powers  of  attorney, 
orders,  or  other  authorities  for  receiving  payment 
of  any  such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolutely  null  and  void,  unless  they  are 
freely  made  and  executed  in  the  presence  of  at 
least  two  attesting  witnesses,  after  the  allowance 
of  such  a  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.  Such  tranfers,  assignments,  and  powers 
of  attorney,  must  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  making 
them,  before  an  officer  having  authority  to  take 
acknowledgments  of  deeds,  and  shall  be  certified 
by  the  officer;  and  it  must  appear  by  the  certifi- 
cate that  the  officer,  at  the  time  of  the  acknowl- 
edgment, read  and  fully  explained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the  person 
acknowledging  the  same. 

The  provisions  of  the  preceding  paragraph  shall 
not  apply  in  any  case  in  which  the  moneys  due  or 
to  become  due  from  the  United  States  or  from 
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any  agency  or  department  thereof,  under  a  con- 
tract providing  for  payments  aggregating  $1,000 
or  more,  are  assigned  to  a  bank,  trust  company, 
or  other  financing  institution,  including  any  Fed- 
eral lending  agency:  Provided, 

1.  That  in  the  case  of  any  contract  entered  into 
prior  to  the  date  of  approval  of  the  Assignment 
of  Claims  Act  of  1940,  no  claim  shall  be  assigned 
without  the  consent  of  the  head  of  the  department 
or  agency  concerned ; 

2.  That  in  the  case  of  any  contract  entered  into 
after  the  date  of  approval  of  the  Assignment  oi 
Claims  Act  of  1940,  no  claim  shall  be  assigned  ii 
it  arises  under  a  contract  which  forbids  suet 
assignment ; 

***** 

4.  That  in  the  event  of  any  such  assignment,  the 
assignee  thereof  shall  tile  written  notice  of  the 
assignment  together  with  a  true  copy  of  the  in- 
strument of  assignment  with  (a)  the  contracting 
officer  of  the  head  of  his  department,  or  agency 
(b)  the  surety  or  sureties  upon  the  bond  or  bonds 
if  any,  in  connection  with  such  contract;  and  (c^ 
the  disbursing  officer,  if  any,  designated  in  sucl 
contract  to  make  payment. 

***** 
(31  U.S.C.  1952  ed..  Sec.  203.) 

Treasury   Regulations    111,    promulgated    under   th( 
Internal  Revenue  Code  of  1939: 

Sec.  29.322-3  [As  amended  by  T.D.  5325,  194^ 
Cum.  Bull.  152,  153;  T.D.  5425,  1945  Cum.  Bull 
10,  38;  T.D.  5680,  1949-1  Cum.  Bull.  126;  and  T.D 
5772,  1950-1  Cum.  Bull.  117] .    Claims  for  Refunc 
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hy  Taxpayers. — Claims  by  the  taxpayer  for  the 
refunding  of  taxes,  interest,  penalties,  and  addi- 
tions to  tax  erroneously  or  illegally  collected  shall 
be  made  on  Form  843,  or  on  Form  1040  or  short 
Form  1040A,  or  by  the  use  of  Form  W-2  (Rev.), 
or  Employee's  Optional  Form  1040A,  or  an 
amended  return,  and  should  be  filed  with  the  col- 
lector of  internal  revenue.  A  separate  claim  shall 
be  made  for  each  taxable  year  or  period. 
*  *  *  The  claim  must  set  forth  in  detail  and 
under  oath  each  ground  upon  which  a  refund  is 
claimed,  and  facts  sufficient  to  apprise  the  Com- 
missioner of  the  exact  basis  thereof.  *  *  *  ^ 
claim  which  does  not  comply  with  this  paragraph 
will  not  be  considered  for  any  purpose  as  a  claim 
for  refund.    *    *    * 
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ANSWERING  BRIEF  FOR  THE  APPELLEES 


JURISDICTION 

The  suit  in  the  District  Court  was  filed  by  plaintiffs 
December  17, 1952  (R.  3-6)  seeking  to  recover  $8,667.23 
of  their  funds  which  the  Collector  had  seized  and 
applied  in  payment  of  liabilities  not  owing  by  said 
plaintiffs  (R.  4-5.) 

A  claim  for  refund  seeking  the  return  of  these  same 
funds  had  been  filed  by  plaintiffs  on  the  26th  day  of 
December,  1951,  (R.  5,  17  and  Ex.  3)  and  had  been 
denied  by  the  Collector  by  letter  dated  the  29th  day  of 
July,  1952.  (R.  5,8). 

The  court  below  took  jurisdiction  under  28  U.  S.  C. 
1340  which  reads  in  part,  "The  District  Courts  shall 
have  original  jurisdiction  of  any  civil  action  arising 


under  any  act  of  Congress  providing  for  internal  reve- 


nue." 


28  U.  S.  C.  1291  provides  this  court  with  jurisdiction 
on  appeal. 


STATEMENT  OF  THE  CASE 

The  basic  question  here  involved  is  whether  the  Col- 
lector should  be  permitted  to  seize  funds  earned  by  and 
due  to  a  joint  venture  and  apply  a  portion  of  such  funds 
in  payment  of  the  separate  tax  liability  of  one  of  the 
joint  venturers. 

Appellant  in  his  appeal  is  asking  this  court  to  upset 
a  finding  of  fact  by  the  District  Court  that  such  a  joint 
venture  existed  and  to  find  instead  that  Willis  was  a 
mere  creditor  rather  than  a  partner. 

Proceeding  from  the  premise  that  these  were  not 
joint  venture  funds  which  were  seized,  appellant  next 
asks  this  court  to  rule  that  the  Assignment  of  Claims 
Act  of  1940*  prohibits  Willis  from  obtaining  any  inter- 
est in  the  funds  here  in  question  superior  to  that  assert- 
ed by  himself. 

Other  assignments  of  error  raised  by  appellant  as- 
sert (a)  lack  of  jurisdiction  by  the  trial  court  due  to 
an  alleged  variance  between  the  claim  for  refund  and 
the  complaint,  and  (b)  a  question  about  the  amount  of 
interest  on  the  judgment. 


*The  assignment  of  claims  Act  of  1940,  26  U.S.C.  3797,  is  set  out  in 
Appellant's  brief  (pp.  33-34)  and  for  the  sake  of  brevity  will  not  be 
duplicated  herein. 


Appellant's  brief  contains  a  statement  of  facts,  which 

by  his  own  admission  is,  " limited  to  pertinent 

facts  with  respect  to  which  we  feel  there  will  be  no 

dispute "  Brief  p.  3).  Much  of  his  brief  is 

devoted  to  an  attack  on  other  specific  findings  of  fact 
by  the  court  below  which  he  regards  as  still  in  dispute. 
We  desire  to  have  before  this  court  a  statement  which 
recognizes  these  specific  findings. 

The  fact  situation  is  not  complicated.  On  November 
16,  1950,  John  E.  and  Edith  P.  Willis  (hereinafter 
called  Willis)  and  the  King-Hoover  Construction  Com- 
pany (hereinafter  referred  to  as  the  Company)  entered 
into  a  joint  venture  agreement  (Ex.  1).  The  Company 
was  in  a  preferred  position  to  obtain  a  desirable  con- 
struction contract  with  the  government,  but  lacked  the 
necessary  funds.  By  this  agreement  Willis  obligated 
himself  to  provide  $50,000.00  in  cash  if  the  company 
would  obtain  the  contract.  It  was  agreed  that  the  prof- 
its would  be  divided  in  a  ratio  of  75%  to  the  Company 
and  only  25%  to  Willis,  but  the  Company  and  its  offi- 
cers pledged  themselves  to  see  that  Willis  did  not  suffer 
any  losses  and  in  any  event  Willis  was  to  receive  a  mini- 
mum return  of  8%  per  annum  on  his  investment.  In  ad- 
dition thereto,  it  was  provided  that  the  $50,000.00  in- 
vested by  Willis  would  be  returned  to  him  from  the 
proceeds  of  the  government  contract  (Ex.  1). 

Willisjfiid  not  suffer  anyiosses  and^in  aiay  event  Willis 
was  tp  receive  a  minimum  retipH^of  8^  peF'^nuna.^n 
his  divestment.  In  ad^tiofftheret^f  it  %as  provided 
th^the  $50,000.00  i(&ested  by  "yTiHis  would  be  re- 
turned to  him  from  the  procee(^t)f  the  ^vernment 
comract  (Ex.  1). 

The  company  bid  on  and  obtained  the  contract.  Willis 


advanced  the  $50,000.00  and  later  had  to  advance  an 
additional  $7,800.00  to  keep  the  project  going  (E.  82). 

On  June  16,  1951,  Willis,  in  order  to  further  insure 
himself  against  loss  of  his  investment,  obtained  from 
the  company  a  formal  assignment  (Ex.  6)  of  all 
amounts  due  or  to  become  due  under  the  government 
contract. 

While  this  contract  was  being  completed,  the  com- 
pany became  indebted  to  the  Collector  for  payroll  taxes 
on  other  jobs  which  it  was  doing  which  were  not  in  any 
way  related  to  the  joint  venture  contract.  During  the 
months  of  July,  August  and  October,  1951,  the  Collector 
filed  liens  against  the  company  for  these  unpaid  taxes. 

On  November  6,  1951,  the  joint  venture  contract  was 
satisfactorily  completed  and  the  venture  became  en- 
titled to  receive  the  final  payment  in  the  sum  of 
$12,278.18.  On  this  date  the  collector  seized  the  funds 
and  applied  them  as  follows : 

In  payment  of  payroll  taxes  owed  by 

the  joint  venture  $    3610.95 

In  payment  of  payroll  taxes  owed  by 
The  King-Hoover  Construction   Com- 
pany 8667.23 

Total  $  12278.18 

The  joint  venture  filed  a  claim  for  a  refund  of  the 
$8667.23  which  the  Collector  had  applied  in  payment 
of  King-Hoover's  separate  liability,  and  by  means  of 
some  8  supporting  schedules  (Ex.  3)  set  forth  in  detail 
the  facts  surrounding  their  claim.  The  claim  was  de- 
nied by  the  collector  by  letter  on  July  29, 1952,  and  this 
suit  was  filed  in  the  District  Court  on  December  17, 
1952,  by  the  joint  venturers. 


The  complaint  prayed  for  return  of  the  $8667.23  to- 
gether with  interest  at  the  rate  of  6%  per  annum  from 
November  6,  1951. 

The  trial  court  gave  judgment  for  plaintiffs  in  ac- 
cordance with  the  prayer  of  their  complaint  and  the 
collector  brought  this  appeal. 

SUMMARY  OF  THE  ARGUMENT 

Appellant's  assertion  of  lack  of  jurisdiction  ignores 
the  fact  that  both  the  claim  for  refund  and  the  com- 
plaint set  forth  in  detail  all  basic  facts  which  were 
necessary  for  a  determination  of  the  case  and  both  ask 
for  identical  relief.  It  appears  that  appellant  refuses 
to  recognize  the  existence  of  the  joint  venture  and  their 
right  to  assert  claim  to  property  improperly  seized. 
Appellant  raised  this  question  for  the  first  time  after 
the  trial  in  the  lower  court  and  therefore  the  trial  court 
could  not  inquire  into  the  matter. 

The  second  assignment  charges  the  court  below  with 
error  in  finding  a  joint  venture  existed.  This,  we  be- 
lieve, flies  directly  in  the  face  of  overwhelndng  evi- 
dence. Both  the  document  creating  the  relationship, 
and  the  activities  of  the  members  of  the  venture  in 
jointly  carrying  the  government  contract  to  comple- 
tion, show  a  joint  undertaking  and  a  community  of 
interest  in  the  profits.  The  proceeds  from  the  con- 
tract were  the  joint  venture  funds  which  the  Collector 
seized  and  applied  in  payment  of  the  separate  liability 
of  one  of  the  partners.  The  trial  court  held  this  to  be 
error  and  decreed  that  they  should  be  returned.  The 
trial  court  specified,  on  the  evidence  presented,  which 
member  of  the  venture  was  entitled  to  receive  the  funds, 
i.e.  J.  E.  Willis.     This  was  within  the  scope  of  the 
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court's  inquiry  since  the  complaint  prayed  for  such 
relief. 

The  third  and  fourth  assignments  of  error  discuss 
the  relative  lien  rights  of  the  Collector  and  Willis,  as- 
suming that  no  joint  venture  existed. 

We  assume  that  even  in  the  absence  of  a  joint  ven- 
ture, Willis  had  a  superior  lien.  The  undisputed  evi- 
dence shows  that  his  lien  was  prior  in  time.  The  Assign- 
ment of  Claims  Act  of  1940  was  enacted  to  protect  the 
government  from  multiple  claims  just  as  appellant 
alleges.  However,  this  Act  should  not  be  construed 
to  give  the  Collector  additional  lien  rights.  The  prob- 
lems which  this  legislation  was  enacted  to  solve  are  not 
present  here.  No  one  made  any  assignment  to  the  Col- 
lector and  the  only  other  parties  here  involved  are 
joined  as  plaintiffs. 

Not  only  this,  but  the  Collector  is  asserting  a  lien  on 
$5489.59  of  the  funds  here  involved  in  payment  of  a 
debt  which  did  not  even  exist  at  the  time  the  funds 
were  seized. 

The  problem  relating  to  interest  will  be  discussed 
later. 

ARGUMENT 
I. 

There  was  no  evidence  submitted  to  the  trial  court 
calculated  to  either  prove  or  disprove  appellant's  chal- 
lenge of  jurisdiction. 

Whether  a  fatal  variance  exists  between  the  claim  for 
refund  and  the  complaint  would  aSR-  appear  to  depend 


upon  whether  the  claim  and  the  complaint  both  lead  to 
an  investigation  of  the  same  fact  situation  and  both  re- 
quest the  same  type  of  relief  based  upon  those  facts. 

Appellant  has  cited  some  ten  cases  as  authority  sup- 
porting his  contention  of  variance  (Br.  P.  12).  The 
decision  in  one  of  these  cases,  Bemis  Bros.  Bag  Co.  v. 
United  States,  289  U.  S.  28  was  against  the  Collector. 
In  still  another  of  the  cases  cited,  the  court  reviewed 
its  prior  decisions  (a  number  of  which  are  cited  by 
appellant)  and  then  made  the  following  obeservation : 

"Where  a  claim  which  the  Commissioner  could 
have  rejected  as  too  general,  and  as  omitting  to 
specify  the  matters  needing  investigation,  has  not 
misled  him  but  has  been  the  basis  of  an  investiga- 
tion which  disclosed  facts  necessary  to  his  action  in 
making  a  refund,  an  amendment  which  makes 
more  definite  the  matters  already  within  his 
knowledge,  or  which  in  the  course  of  his  investiga- 
tion, he  would  naturally  have  ascertained,  is  per- 
missible. On  the  other  hand,  a  claim  which  de- 
mands relief  upon  one  asserted  fact  situation,  and 
asks  an  investigation  of  the  elements  appropriate 
to  the  requested  relief,  cannot  be  amended  to 
discard  that  basis  and  invoke  action  requiring 
examination  of  other  matters  not  germaine  to  the 
first  claim."  United  States  vs.  Andreivs,  302  U.  S. 
517,  524. 

It  appears  to  us  that  appellant  is  asking  this  court 
to  apply  the  rules  regarding  variance  in  such  a  manner 
as  to  require  the  complaint  to  employ  exactly  the  same 
words  and  phraseology  as  that  of  the  claim  for  refund. 
The  cases  appellant  cites  do  not  support  his  theory. 

We  point  out  that  the  claim  for  refund  (Ex.  3)  is 
rather  detailed  and  has  attached  thereto  8  supporting 
schedules  which  set  forth  the  relationship  of  the  par- 


8 

ties,  a  summary  of  their  financial  dealings,  the  nature 
of  the  claim  and  the  amount  thereof.  The  first  sched- 
ule makes  reference  to  the  "Amount  held  by  the  Levy," 
and  thereby  explains  the  reason  for  the  "overpay- 
ment.'' 

Exhibit  8  in  evidence  is  a  letter  to  the  Collector 
written  by  the  accountants  for  the  joint  venture  and 
contains  additional  information  requested  by  the  Col- 
lector as  the  first  sentence  thereof  indicates.  The  Col- 
lector was  made  fully  aware  of  all  facts  bearing  upon 
the  claim  for  refund. 

If  there  is  any  fact  of  importance,  relative  to  the 
claim  which  was  omitted,  we  fail  to  see  it.  The  complaint 
sets  forth  exactly  the  same  fact  situation,  describes  the 
relationship  of  the  parties  and  points  out  that  Willis 
is  the  member  of  the  joint  venture  to  whom  the  funds 
being  sued  for  belong.  Both  the  claim  and  the  com- 
plaint spell  out  that  appellant  seized  funds  belonging 
to  the  joint  venture  and  $8667.23  thereof  was  applied 
in  payment  of  obligations  owed  solely  by  King-Hoover. 
Both  recognize  the  indebtedness  of  the  joint  venture 
for  $3610.96  (a  portion  of  the  $12,278.18)  as  being 
properly  applicable  against  payroll  taxes  to  be  paid  by 
the  joint  venture.  Appellant  seems  to  forget  this  when 

he  makes  the  statement  that  " Willis  asserts  a 

prior  claim,  not  as  a  taxpayer "   (Br.  P.  14,  15). 

We  see  no  fact  situation  in  any  of  the  cases  cited  by 
appellant  analagous  to  those  here  and  we  find  in  them 
no  authority  for  denying  jurisdiction  to  the  trial  court. 

II. 

In  his  second  assignment  of  error,  appellant  has 
attacked  a  specific  finding  of  fact  of  the  trial  court 


that  a  joint  venture  existed  and  has  asked  this  court  to 
review  the  finding. 

This  court  has  stated  its  position  with  regard  to  the 
reviewability  of  fact  finding  by  a  trial  court  in  the  fol- 
lowing words : 

*' Where  a  case  is  tried  by  the  court,  a  jury  having 
been  waived,  its  findings  upon  questions  of  fact  are 
conclusive  in  the  courts  of  review,  it  matters  not 
how  convincing  the  argument  that  upon  the  evi- 
dence, the  findings  should  have  been  different.'* 
Ocean  Accident  &  Guaranty  Corporation  v.  Rubin, 
73  F.  (2d)  157,  163  (CCA.  9th)  (Quoting  from 
Stanly  vs.  Supervisors,  121  U.  S.  547). 

Appellant  in  his  brief  blandly  states  that  this  finding 

that  a  joint  venture  existed  between  the  parties  " 

is  clearly  contra  to  the  provisions  of  the  agreement  and 

finds  no  support  in  the  record "    Br.  P.  16).  Such 

a  charge  that  the  trial  judge's  findings  were  completely 
baseless  is  rather  serious. 

While  we  hesitate  to  impose  upon  this  court  by  enter- 
ing into  a  consideration  of  the  rather  voluminous  evi- 
dence bearing  upon  this  point,  we  deem  it  necessary  to 
refute  appellant's  statement  and  refer  this  court  to  a 
few  items  in  the  record  showing  that  the  trial  court  had 
adequate  reasons  for  reaching  its  conclusion. 

Possibly  the  most  compelling  evidence  that  a  joint 
venture  existed  between  Willis  and  King-Hoover  Con- 
struction Co.  is  Plaintiff's  Exhibit  I  in  evidence. 

This  is  the  agreement  which  formed  the  basis  for  the 
relationship.  The  document  uses  the  term  "Joint  Ven- 
ture" no  less  than  six  times  in  describing  the  arrange- 
ment between  the  parties.    The  term  "Joint  undertak- 
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ing"  is  used  once  and  the  single  word  ''venture"  is  used 
twice.  Clearly  the  parties  understood  from  the  begin- 
ning that  they  were  engaged  in  a  joint  venture. 

The  principal  terms  of  the  agreement  are  referred  to 
in  our  statement  of  facts.  We  discuss  other  terms 
herewith.  The  company  and  the  two  officers  of  the 
company  all  pledged  their  personal  credit,  for  what  it 
was  worth,  that  Willis  would  get  his  capital  returned 
intact  plus  a  profit  of  8%  per  annum  minimum.  An 
additional  guarantee  that  Willis  would  not  lose  his 
investment  appears  in  paragraph  14  which  gives  Willis 
a  prior  claim  on  the  proceeds  from  the  government  to 
the  extent  of  his  $50,000.00  investment. 

Willis  was  doing  everything  possible  to  protect  his 
investment.  He  was  sacrificing  a  possibility  of  making 
more  money,  in  order  to  obtain  security,  since  he 
stood  to  earn  only  25%  of  the  profits  made.  However,  he 
was  not  free  from  risk  or  loss.  Claude  Hoover,  one  of 
the  officers  of  the  company,  while  testifying  under  cross 
examination  was  asked  "Q.  He  (Willis)  didn't  stand  to 
lose  any  money  on  the  deal,  according  to  the  contract, 
did  he.  A.  Yes,  sir,  he  did.  If  the  bonding  company  had 
to  finish  the  job,  he  did."    (R.  147). 

Because  of  the  security  measures  taken,  appellant 
characterizes  the  arrangement  as  "a  mere  loan  agree- 
ment" and  cites  the  case  of  Chapman  vs.  Dwyer,  40 
Fed.  468,  in  support  of  his  statement. 

That  case  discussed  the  tests  to  be  applied  in  deter- 
mining the  existence  of  a  joint  venture  and  stated: 
" there  must  be  understanding,  express  or  im- 
plied, that  each  shall  share  in  the  profits  as  such  so 
that  each  has  an  equitable  interest  in  the  profits  them- 
selves." Id.  p.  471.    We  refer  the  court  to  the  remain- 
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der  of  the  opinion  on  the  same  page  which  cites  other 
cases  for  the  proposition  that  the  tests  of  a  joint  ven- 
ture are  a  proprietary  interest  in  the  profits  and  a 
joint  undertaking. 

In  further  refutation  of  the  statement  that  this  was 
a  "mere  loan  agreement"  we  refer  to  other  terms  of 
the  agreement  which  provide  that : 

(a)  The  job  was  to  be  bonded  and  the  profit  was  to 
be  computed  according  to  accepted  accounting  prac- 
ties(P.  9). 

(b)  The  joint  venture  agreement  was  to  cover  any 
extensions  or  additions  to  the  contract  (P.  11). 

(c)  Lowell  Monsees,  agent  of  Willis,  was  to  have 
joint  control  over  all  funds  used  in  connection  with 
the  project  and  was  to  countersign  all  checks  (P.  12). 

(d)  The  $50,000.00  contributed  by  Willis  was  to  be 
used  exclusively  on  the  joint  venture  (P.  8). 

All  of  the  above  terms  point  to  a  joint  venture  rather 
than  a  relationship  of  debtor  and  creditor. 

A  joint  venture  as  defined  by  the  Internal  Revenue 

Code  is  a  partnership  " through  or  by  means  of 

which  any  business,  financial  operation,  or  venture  is 
carried  on,  and  which  is  not  within  the  meaning  of  this 
title,  a  trust,  or  estate,  or  corporation."  I.  R.  C.  (1939) 
Sec.  3797  (a)  (2). 

The  definition  of  a  partnership  has  been  laid  down 
by  the  Supreme  Court  and  cited  by  the  Tax  Court  as 
follows : 

' '  The  requisites  of  a  partnership  are  that  the  par- 
ties have  joined  together  to  carry  on  a  trade  or 
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adventure  for  their  common  benefit,  each  con- 
tributing property  or  services  and  having  a  com- 
munity of  interest  in  the  profits. ' ' 

Howard  Coomhs,  20  BT  A 1021, 1024,  quoting  from 
Meehan  vs.  Valentine,  145  U.  S.  611,  618. 

The  essential  elements  are:  A  joint  undertaking, 
contribution  of  property  or  services,  and  a  community 
interest  in  the  profits.  The  evidence  of  the  case  shows 
all  three  to  be  present  and  completely  justifies  the 
trial  court  in  its  f indng. 

Since  a  joint  venture  existed,  the  proceeds  from  the 
contract  levied  on  by  the  Collector  were  funds  owned 
by  the  joint  venture.  It  is  elementary  law  that  a  cred- 
itor of  a  partner  may  not  proceed  against  a  partnership 
property  but  must  proceed  against  the  partnership  in- 
terest of  the  partner.  68  C.  J.  S.  695,  and  cases  there 
cited. 

Does  the  fact  that  the  Collector  is  involved  here  as  a 
creditor  of  one  of  the  partners  take  this  case  out  of  the 
general  rule  ? 

Appellant  so  contends  in  his  brief,  (p.  15)  and  cites 
the  case  of  United  States  vs.  Winnett,  165  F.  (2)  149 
(C.  A.  9)  in  support  of  his  position. 

Our  reading  of  that  case  does  not  bring  us  to  the 
same  conclusion.  The  facts  of  that  case  show  that 
Winnett  borrowed  $60,000.00  from  Summers  on  his 
personal  note  and  then  later  endorsed  certain  notes  for 
Summers'  benefit  on  which  the  latter  was  primarily 
liable.  A  written  agreement  between  the  two  provided 
that  if  Winnett  ever  had  to  pay  any  of  the  endorsed 
notes  due  to  Summers'  default,  he  would  be  able  to  off- 


13 

set  such  payments  against  his  $60,000.00  note  to  Sum- 
mers. Winnett  was  specifically  relying  on  his  right  of 
of  f -set  when  the  loan  was  made. 

When  the  collector  in  seeking  to  collect  taxes  owed 
by  Summers,  tried  to  enforce  against  Winnett  the 
$60,000.00  note  which  he  owed  Summers,  this  court 
granted  Winnett  his  right  of  offset. 

Those  facts  are  distinctly  different  from  the  case  at 
bar.  Surely  appellant  will  not  contend  that  the  gov- 
ernment had  offset  in  mind  when  the  contract  was  let 
to  King-Hoover  Construction  Co.  The  agreement  about 
the  proceeds  of  the  contract  was  between  Willis  and 
King-Hoover  and  not  between  the  government  and 
King-Hoover.  Before  leaving  this  case,  we  quote  from 
the  decision  as  follows : 

"Under  S.  S.  3672  and  3710  (a)  of  the  Internal 

Revenue  Code, the  rights  of  the  Collector 

do  not  extend  beyond  those  of  the  taxpayer  whose 
right  to  property  is  sought  to  be  levied  upon." 
United  States  vs.  Winnett  165  P  (2d)  149,  151. 

This  principle  is  widely  recognized  and  the  law  has 
been  well  established  that  the  rights  of  the  Collector 
rise — 

' '  No  higher  than  those  of  the  taxpayer  whose  right 
to  property  is  sought  to  be  levied  on."  F.  H.  Mc- 
Graw  &  Co.  vs.  Sherman  Plastering  Co.,  Inc.,  et  al, 
60  Fed.  Supp.  504,  512. 

A  famous  authority  in  the  field  of  taxation  has  stated 
that: 

"The  property  of  one  person  may  not,  however,  be 
subjected  to  distraint  to  enforce  the  tax  liability 
of  another  person."  (citing  cases.) 
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Merten's  Law  of  Federal  Income  Taxation  (1942- 
9th  ed.)  Vol.  9  P.  137. 

On  page  138  of  the  same  volume,  Mr.  Merten  states 
that: 

*' While  a  partnership  checking  account  in  a  bank 
is  not  subject  to  distraint  to  satisfy  a  tax  assessed 
against  an  individual  partner,  the  government's 
tax  lien  does  attach  to  the  taxpayer's  interest  in 
the  partnership  itself  ....  " 

Defendant  violated  this  basic  law  since  the  joint  ven- 
ture funds  of  $8667.23  were  seized  and  applied  in  pay- 
ment of  a  tax  liability  of  King-Hoover  Construction 
Co.  Stuart  v.  Chinese  Chamber  of  Commerce  of  Phoe- 
nix, 168  Fed.  709. 

In  discussing  whether  or  not  a  joint  venture  existed, 
appellant  sees  in  the  failure  of  this  organization  to  file 
certain  tax  reports  a  grave  defect. 

Aside  from  the  fact  that  such  a  failure  would  have 
no  bearing  upon  this  matter  if  a  joint  venture  actually 
existed  we  make  the  following  observation. 

The  same  employees  here  involved  worked  for  both 
the  joint  venture  and  the  King-Hoover  Construction  Co. 
Had  two  different  payroll  reports  been  prepared,  there 
would  have  been  an  overpayment  of  payroll  taxes  for 
all  employees  who  earned  more  than  $3,000.00  during  a 
calendar  year  from  these  two  sources.  Under  the  ar- 
rangement made,  when  the  total  earnings  of  an  em- 
ployee from  the  two  sources  reached  the  maximum 
salary  upon  which  the  taxes  were  assessed,  no  further 
employment  security  taxes  or  P.I.C.A.  taxes  were 
assessed  and  paid. 
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The  government  was  certainly  not  damaged  by  this 
sensible  arrangement  and  it  saved  an  immense  amount 
of  paper  work  for  the  government,  the  joint  venture 
and  the  employees  who  would  have  had  to  file  claims 
for  refund. 

III. 

Appellant's  third  point  upon  which  he  relies  states 
that  the  purported  assignment  by  King-Hoover  Con- 
struction Company  to  J.  E.  Willis  was  not  valid  under 
Section  3477  of  the  Revised  Statutes. 

We  defer  consideration  of  said  Section  3477  for  a 
moment  and  point  out  that  the  original  joint  venture 
agreement  (Ex.  1,  paragraph  14)  contains  this  state- 
ment: 

**It  is  further  agreed  that  the  said  $50,000  is  to  be 
returned  to  second  parties  from  funds  held  back 
by  the  United  States  Government  to  be  paid  to 
King-Hoover  Construction  Company  upon  com- 
pletion of  said  job." 

Assuming,  without  admitting,  that  the  proceeds  of  the 
contract  were  not  funds  owned  by  the  joint  venture, 
we  submit  that  this  provision  would  have  at  least  cre- 
ated a  lien  similar  to  that  which  has  been  recognized 
by  the  courts  in  the  so-called  "surety"  cases.  In  these 
cases  a  contractor,  in  securing  a  bond  from  a  surety 
company  assigns  all  or  a  portion  of  the  contract  pro- 
ceeds to  the  surety  to  secure  the  latter  against  any  loss 
arising  out  of  the  execution  of  the  bond.  Such  a  provi- 
sion is  held  to  give  to  the  surety  an  equitable  lien  to  such 
.  proceeds  superior  to  the  lien  of  the  Collector  of  Internal 
Revenue.  Glenn  v.  American  Surety  Co.,  et  al,  160  Fed. 
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977  (C.A.  6,  1947).  United  States  Fidelity  and  Guar- 
anty Co.  V.  Trihorough  Bridge  Authority  (N.Y.  1947) 
74  N.E.  2d  226.  In  re  Van  Winkle  94  Fed.  Supp.  711, 
Cf .  National  Surety  Co.  vs.  County  Board  of  Education 
of  McDowell  Co.  et  al  15  F.  (2)  993  (C.A.  4). 

In  determining  to  what  property  interest  a  collector's 
lien  for  taxes  attaches,  the  court  refers  to  the  laws  of  the 
state  wherein  such  a  property  right  exists.  Metropol- 
itan Life  Ins.  Co.  vs.  United  States  107  F.  (2)  311 
(C.A.  6). 

The  joint  venture  agreement  here  involved  was  en- 
tered into  in  the  State  of  Arizona  and  the  contract  per- 
formed therein.  Under  the  decisions  of  the  Supreme 
Court  of  that  state,  Willis  would  have  an  effective  lien 
on  the  proceeds  from  the  contract  since  the  parties  so 
intended.  Allen  v.  Hammon  Lumber  Co.,  34  P.  2d 
397,  44  Ariz.  145,  Barnes  v.  Shattuck,  114  P.  952,  13 
Ariz.  338. 

It  might  again  be  asked  whether  a  right  of  offset 
existed  which  would  subordinate  the  lienor's  rights  to 
those  asserted  by  the  Collector.  The  Court  of  Claims 
discussed  this  matter  in  the  case  of  Seaboard  Surety 
Co.  vs.  United  States,  61  F.  Supp.  969,  and  on  page  971 
the  court  says : 

*'The  right  of  the  Government  to  preference  or 
priority  in  payment  of  debts  due  it  is  purely  statu- 
tory   The  United  States  possesses  the  gen- 
eral as  well  as  the  statutory  right,  R.  S.  236,  31 
USCA  Sec.  71,  to  supply  any  sum  due  by  it  to  the 
extinguishment,  in  whole  or  in  part,  of  any  debt 
due  to  the  United  States  on  any  other  account  by 
a  person  to  whom  the  United  States  is  indebted, 
but  this  is  only  the  exercise  of  the  common  right 
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which  belongs  to  every  creditor  to  apply  the  un- 
appropriated monies  of  his  debtor,  in  his  hands  in 
the  the  extinguishment  of  the  de]3ts  due  to  him. 
Gratiot  v.  United  States,  16  Pet.  336, 10  L.  Ed.  759. 
The  right  of  offset  does  not  give  the  Government 
a  superior  legal  or  equitable  claim  to  the  funds  in 
its  hands " 

It  is  noted  that  in  the  case  cited,  the  Collector  was 
given  priority ;  however  a  special  statutory  right  arose 
there  due  to  a  "legal  and  known  insolvency  manifested 
by  some  notorious  act  of  the  debtor  pursuant  to  law." 

Id.  P.  971. 

No  similar  reason  exists  for  preferring  the  Collector 
in  the  present  case. 

Appellant  has  spent  some  time  in  his  brief  discuss- 
ing the  "Assignment  of  Claims  Act  of  1940."  His  con- 
clusion is  that  the  assignment  of  claims  under  govern- 
ment contract  (Ex.  6)  executed  by  King-Hoover  Con- 
struction Company  to  the  Willises  is  ineffectual  due 
to  the  provisions  of  said  statute. 

He  has  cited  Martin  vs.  National  Surety  Co.,  300 
U.S.  588,  594  in  support  of  his  statement  that  "The 
statute  was  designed  to  protect  the  Government  from 
conflicting  claims  and  multiple  liability."  (Br.  P.  22). 
We  agree.  But  appellant  is  here  trying  to  use  the  stat- 
ute, not  as  a  shield,  but  as  a  sword.  He  is  trying  to  bring 
into  existence  a  substantive  right  in  himself  to  the 
funds  here  involved.  The  cases  interpreting  this  act 
have  limited  its  effect  to  the  purposes  it  was  enacted 
to  accomplish.  TJiompson  vs.  Commissioner  of  Internal 
Revenue,  205  F.  (2)  73  (C.A.  3),  Hohls  vs.  McLean, 
117  U.S.  567. 
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Even  in  the  case  cited  by  appellant  the  court  there 
refused  to  go  along  with  the  "advocates  of  literalism*' 
and  stated  that  ''The  purpose  of  the  statute  was  not  to 
dictate  to  the  contractor  what  he  should  do  with  the 
money  received  on  his  contract  after  the  contract  had 
been  performed."  Hohhs  vs.  McLean,  Supra.  Id.  P.  595. 

The  court  goes  on  to  make  this  observation: 

"An  assignment  ineffective  at  law  may  nonethe- 
less amount  to  the  creation  of  an  equitable  lien 
when  the  subject  matter  of  the  assignment  has  been 
reduced  to  possession  and  is  in  the  hands  of  the 
assignor  or  of  persons  claiming  under  him  with 
notice."  Id.  P.  597. 

In  the  Martin  case,  a  contractor  assigned  the  pro- 
ceeds from  the  government  contract  to  his  surety  and 
then  later  gave  a  creditor  his  power  of  attorney  to 
collect  the  same  funds  from  the  government.  Under  this 
power  of  attorney,  the  creditor  actually  collected  the 
funds,  but  the  Supreme  Court  forced  the  creditor  to 
surrender  them  in  favor  of  the  surety  and  certain  ma- 
terialmen claiming  under  the  surety. 

Even  ignoring  the  joint  venture  aspect  in  the  case  at 
bar,  the  Martin  case  should  be  good  authority  for  allow- 
ing Willis  to  recover  here. 

We  submit  that  the  statute  was  never  designed  to 
add  another  weapon  to  the  collector's  arsenal  and 
thereby  give  him  additional  and  superior  lien  rights 
which  the  statutes  dealing  with  lien  rights  have  failed 
to  provide. 

We  further  submit  that  even  though  a  joint  venture 
had  not  been  formed,  Willis  had  superior  lien  rights 
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to  those  of  the  Collector's,  not  only  by  virtue  of  the 
assignment  of  claim  dated  June  16,  1951,  (Ex.  6)  but 
also  by  reason  of  the  joint  venture  agreement  itself 
(Ex.  1)  wherein  the  proceeds  from  the  contract  were 
assigned  to  Willis. 

The  Collector's  lien  did  not  arise  until  July  13,  1951, 
and  thereafter,  as  the  following  summary  taken  from 
the  assessment  lists  (Ex.  11)  shows : 


Assmt, 

Taxes  for 

Amount 

List 

Quarter             Type  of 

Date  lien 

Applied  in 

Date  of 

Page  No 

Ending               Taxes 

Filed 

Payment 

Payment 

547 

3/31/51   Withholding 
&  FICA 

7/13/51 

$  1114.75 

11/6/51 

39010 

6/30/51 

8/28/51 

2388.64 

11/6/51 

39010 

9/31/51 

10/19/51 

3285.20 

11/6/51 

2 

Yr.  1951  FUTA  Col.  Itr. 

10/5/51 

5489.59 

11/6/51 

Total         $12278.18 

We  point  out  from  the  above  schedule  that  the  Col- 
lector seized  funds  on  November  6,  1951,  and  applied 
$5489.49  thereof  in  payment  of  a  liability  for  Federal 
Unemployment  taxes  for  the  year  1951.  These  taxes 
were  not  due  and  payable  until  January,  1952,  and  so 
we  find  appellant  here  asserting  a  lien  on,  and  attach- 
ing funds  in  payment  of  a  liability  not  even  in  exist- 
ence at  the  time. 


IV. 


In  discussing  his  fourth  assignment  of  error,  appel- 
lant does  not  discuss  lien  rights  but  again  raises  a 
question  of  fact.  He  again  refuses  to  accept  those  facts 
found  by  the  trial  court  to  exist,  i.e.,  that  Willis  was 
entitled  to  $8667.23.  (R.  17— Fact  #5).  He  refers  to 
testimony  on  pages  74  and  81  of  the  record  and  mis- 
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interprets  it.  Under  cross-examination  Mr.  Willis  tried 
to  explain  to  the  appellant's  attorney  that  an  additional 
$7800.00  had  to  be  invested  in  the  project  by  Willis  to 
keep  it  going.  The  attorney  refused  to  place  in  evidence 
the  written  account  of  the  advances  and  repayments 
which  was  available  (R.  84).  We  refer  appellant  to  the 
record,  pages  81  -  84  and  to  Exhibit  3,  Sch.  6  for  a 
clarification  of  the  matter. 


V. 


Appellant's  Fifth  assignment  of  error  states  that 
the  court  below  erred  in  its  allowance  of  interest. 

We  do  not  object  to  an  alteration  of  the  judgment 
so  that  interest  is  awarded  to  the  rate  of  6%  from  the 
6th  day  of  November,  1951,  "to  a  date  preceding  the 
date  of  the  refund  check  by  not  more  than  30  days." 
(Br.  P.  27).  We  should  assume  that  the  Collector  would 
read  such  a  term  into  the  judgment  when  making  the 
check. 

In  the  other  point  raised  under  this  assignment,  ap- 
pellant still  refuses  to  accept  the  finding  of  the  court 
below  that  the  $12,278.18  seized  by  the  Collector  be- 
longed to  the  joint  venture  (R.  17,  Fact  #3)  and  that 
of  this  sum  $8667.23  was  applied  in  payment  of  obliga- 
tions not  owing  by  the  venture  (R.  17,  Fact  #3). 

Appellant's  insistence  that  the  court  did  not  rule 
"  ....  that  taxes  of  the  purported  joint  venture  were 
overpaid"  (Br.  P.  28)  seems  to  us  to  ignore  the  fact, 
that  throughout  this  case,  plaintiffs  have  admitted  their 
liability  for  payroll  taxes  in  the  sum  of  $3610.95,  and 
the  court  has  clearly  recognized  this  in  its  rulings. 
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We  cannot  agree  that  the  rate  of  interest  should  be 
reduced  to  4%  merely  because  the  Collector  applied 
these  funds  in  payment  of  the  wrong  liability.  The 
Collector  was  well  aware  of  the  interest  of  Willis  in 
these  funds  before  they  were  seized.  (R.  36,  37). 

CONCLUSION 

It  is  submitted  that  if  appellant's  viewpoint  of  this 
matter  were  accepted,  no  one  would  be  safe  in  forming 
a  partnership  or  joint  venture  for  the  purpose  of  per- 
forming services  for  the  government.  The  risk  would 
always  threaten  that  the  Collector  could  step  in,  despite 
all  safeguards,  and  seize  funds  due  the  venture  and  ap- 
ply them  in  payment  of  tax  liability  of  either  partner 
for  bygone  years. 

We  cannot  believe  that  Congress  intended  such  a 
result.  Surely  the  Collector  should  not  be  permitted  to 
step  in  at  the  last  moment  and  seize  not  only  the  fruits 
of  risk  and  labor  but  the  very  investment  by  which  the 
funds  arose. 

Appellant's  contention  seems  to  be  that  the  Assign- 
ment of  Claims  Act  of  1940  should  be  interpreted  so 
that  there  was  absolutely  nothing  which  Willis  could 
hav  done  to  protect  himself  from  the  Collector's  long 
arm.  We  do  not  believe  that  anyone,  even  the  Collector, 
should  be  given  the  power  to  divest  an  investor  of  his 
property  rights  in  this  manner. 

Respectfully  submitted, 

ANDERSEN  AND  RAY  and 
KENNETH  C.  CHATWIN 
710  Heard  Bldg. 
Phoenix,  Arizona 
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In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Northern  Division 

Civil  Action  No.  3753 


M  SANTOS  CUADRA,  Plaintiff, 

vs. 

QUEEN  FISHERIES,  INC.,  a  corporation;  and, 
E.  H.  BENDIKSEN,  dba  E.  H.  BENDIK- 
SEN  CO.,  Defendants. 

COMPLAINT 

Action  Under  Special  Rule  for  Seamen  to  Sue 
Without  Security  and  Prepayment  of  Fees 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendants,  complains  and  alleges  as 
follows,  to-wit: 

I. 

That  the  plaintiff  is  a  resident  of  Seattle,  King 
County,  State  of  Washington. 

II. 

That  the  defendant  corporation  is  a  resident  of 
Seattle,  King  County,  State  of  Washington,  and 
maintains  its  principal  place  of  business  in  said 
place  within  the  jurisdiction  of  the  above  entitled 
Court;  that  the  defendant,  E.  H.  Bendiksen,  is 
now,  and  at  all  times  hereinafter  mentioned,  has 
been,  a  resident  of  King  County,  Washington, 
doing  business  as  E.  H.  Bendiksen  Co.,  with  offices 
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in  the  Lyons  Building,  in  Seattle,  King  County, 
Washington,  and  is  the  owner  of  all  of  the  capital 
stock  in  the  defendant  corporation,  Queen  Fish- 
eries, Inc. 

III. 

That  at  all  times  hereinafter  mentioned,  the  de- 
fendants were  the  owners  and  operators  of  the 
motor  vessel,  Alaska  Queen. 

IV. 

That  at  all  times  hereinafter  mentioned,  the 
plaintiff  was  employed  on  said  vessel  by  the  de- 
fendants, as  a  fish  butcher  and  ordinary  seaman  at 
the  wage  rate  of  $285.00  per  month,  together  with 
overtime  and  maintenance;  that  at  all  times  here- 
inafter mentioned  said  vessel  was  an  American 
vessel,  and  the  plaintiff  became  a  member  of  the 
crew  of  said  vessel;  that  on  the  20th  day  of  July, 
1953,  while  said  vessel  was  in  the  navigable  waters 
of  Bristol  Bay,  Alaska,  near  Naknek,  plaintiff  was 
ordered  and  directed  by  the  defendants  to  show 
cases  of  canned  salmon  aboard  a  barge  moored 
alongside  the  said  vessel,  Alaska  Queen;  that  when 
the  plaintiff  boarded  said  barge,  in  the  course  of 
his  duties,  as  aforesaid,  he  was  greviously  injured, 
as  more  fully  hereinafter  set  out. 

V. 

That  plaintiff's  injuries  were  solely  and  proxi- 
mately caused  by  reason  of  the  negligence  of  the 
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defendants,  their  agents,  servants  and  employees, 
in  that  they  failed  and  neglected  to  supply  the 
plaintiff  with  a  safe  place  in  which  to  work;  failed 
to  properly  superintend  and  supervise  the  work 
going  on  at  the  time  plaintiff  was  injured;  and, 
failed  to  promulgate  proper  and  safe  rules  for  the 
conduct  of  said  work,  and  to  warn  the  plaintiff  of 
the  impending  dangers ;  that  by  reason  of  the  fore- 
going, plaintiff,  while  using  due  care  and  caution 
on  his  part,  sustained  severe  and  permanent  in- 
juries to  his  left  knee  and  left  leg  when  a  floor  of 
plywood  dunnage,  negligently  laid  as  a  flooring  in 
the  hold  of  said  barge,  suddenly  and  without  warn- 
ing, gave  way  and  caused  plaintiff's  injuries  herein 
complained  of;  that  by  reason  of  said  injuries, 
plaintiff  has  been  confined  in  a  hospital;  that  he 
has  been  required  by  said  injuries  to  have  an  opera- 
tion upon  his  left  knee;  that  he  has  suffered,  and 
will  continue  to  suffer,  great  pain,  agony  and  men- 
tal anguish ;  that  he  has  incurred  expense  for  medi- 
cal and  surgical  attention  and  medicines;  has  lost, 
and  will  lose,  large  sums  of  money  which  he  other- 
wise would  have  earned  as  wages  and  the  expense 
of  his  board  and  lodging,  which  he  otherwise  would 
have  earned ;  that  he  has  been  permanently  injured, 
and  will  be  unable  to  pursue  his  usual  occupation 
because  of  the  permanency  of  his  injuries,  all  to 
his  damage  in  the  sum  of  $50,000.00. 

Wherefore,  Plaintiff  prays  that  he  have  judgment 
against  the  defendants,  and  each  of  them,  in  the 
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sum  of  $50,000.00,  together  with  his  costs  and  dis- 
bursements herein  to  be  taxed. 

ZABEL  &  POTH 
/s/  By   OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff 

[Endorsed]:   Filed  July  22,   1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  and  for  answer  to  the 
complaint  of  the  plaintiff  on  file  herein,  admit,  deny 
and  allege  as  follows: 

I. 

Defendants  do  not  have  sufficient  information  or 
knowledge  relative  to  the  allegations  of  paragraph  I 
and,  therefore,  deny  the  same. 

II. 

Answering  paragraph  II,  defendants  admit  the 
same. 

III. 

Answering  paragraph  III,  defendants  allege  that 
the  said  vessel,  Alaska  Queen,  was  owned  and  oper- 
ated by  the  Queen  Fisheries,  Inc.,  and  not  by  E.  H. 
Bendiksen  Co. 

IV. 

Answering  paragraph  lY,  the  defendants  deny 
that  they  employed  plaintiff  as  ordinary  seaman, 
and  also  deny  that  plaintiff  was  a  member. of  the 
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crew  of  said  vessel.  Defendants  further  deny  that 
plaintiff  was  injured  while  aboard  said  vessel  and 
in  navigable  waters. 

V. 
Answering  paragraph  Y,  defendants  deny  each 
and  every  allegation  therein  contained. 

Further  Answering  the  complaint  of  the  plaintiff, 
and  by  way  of  a  First  Affirmative  Defense  thereto, 
the  defendants  allege  that  if  the  plaintiff  has  been 
injured  and/or  damaged  as  in  his  complaint  alleged, 
or  at  all,  that  said  injuries  and/or  damages  were 
solely  and  proximately  caused  by  and  contributed 
to  by  the  negligence  of  the  plaintiff,  and  that  at 
the  time  immediately  preceding  the  accident,  he 
placed  himself  in  a  position  of  ob^dous  danger,  when 
positions  of  safety  were  available  to  him  in  the 
course  of  his  work,  and  that  in  assuming  said  dan- 
gerous position,  he  assumed  the  risk  of  a  perilous 
situation  created  by  his  own  act. 

Further  Answering  the  complaint  of  the  plaintiff, 
and  by  way  of  a  Second  Affirmative  Defense  there- 
to, the  defendants  allege  that  immediately  following 
the  injury,  the  plaintiff  was  afforded  hospitaliza- 
tion, medical  treatment  and  compensation  under 
the  terms  and  provisions  of  the  Workmen's  Com- 
pensation Act  of  Alaska;  that  said  compensation 
and  medical  treatment  amounted  to  the  approxi- 
mate sum  of  $2,240.51. 

At  Section  43-3-30  of  the  Workmen's  Compensa- 
tion Act  of  Alaska  in  effect  at  the  time  of  plain- 
tiff's alleged  injuries,  provides  as  follows: 
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"Where  the  injury  for  which  compensation  is 
payable  hereunder  was  caused  under  circumstances 
creating  a  legal  liability  in  someone  other  than  the 
employer  to  pay  damages  in  respect  thereof,  the 
employee  may  take  proceedings  against  the  one  so 
liable  to  pay  damages  and  against  anyone  liable  to 
pay  compensation  under  this  Act  but  shall  not  be 
entitled  to  receive  both  damages  and  compensation. 
And  if  the  employee  has  been  paid  compensation 
under  this  Act,  the  employer  by  whom  the  compen- 
sation was  paid  shall  be  entitled  to  indemnity  from 
the  person,  firm  or  corporation  so  liable  to  pay  dam- 
ages as  aforesaid,  and  to  the  extent  of  such  indem- 
nity shall  be  subrogated  to  the  rights  of  the  em- 
ployee to  recover  damages  therefor."' 

That  by  reason  of  the  foregoing  provision  of  the 
Workmen's  Compensation  Act  of  Alaska  and  the 
election  by  the  plaintiff  to  receive  compensation  un- 
der said  Act,  the  plaintiff  is  precluded  from  suing 
these  defendants  and  said  action  should  be  dis- 
missed. 

Further  Answering  the  complaint  of  the  plaintiff 
and  by  way  of  a  Third  Affirmative  Defense  thereto, 
defendants  allege  that  if  the  plaintiff  has  been  in- 
jured and/or  damaged  as  in  his  complaint  alleged, 
or  at  all,  said  injuries  were  received  by  the  plain- 
tiff while  acting  as  a  longshoreman  employed  on 
navigable  waters  of  the  United  States,  and  his  in- 
jury was  exclusively  subject  to  the  provisions  of  the 
Longshoremen's  and  Harbor  Workers  Act,  and  that 
under  the  terms  of  said  Act,  the  plaintiff  cannot 
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maintain  a  suit  against  his  employers,  and  that  by 
reason  thereof  this  action  should  be  dismissed. 

Wherefore,  Having  fully  answered  the  complaint 
of  the  plaintiff,  the  defendants  pray  that  they  may 
be  dismissed,  and  recover  their  costs  and  disburse- 
ments herein  to  be  taxed. 

SWEET,  WOLF  &  MERRICK, 
/s/  H.  J.  MERRICK, 

Attorneys  for  Defendants 

Duly  Verified. 

[Endorsed] :  Filed  August  30,  1954. 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

As  the  result  of  a  pretrial  conference  heretofore 
had  on  May  5,  1955,  in  Room  612  of  the  U.S.  Court- 
house, Seattle,  Washington,  where  the  Honorable 
William  J.  Lindberg  presided,  the  plaintiff  being 
represented  by  Milton  H.  Soriano  of  Zabel  &  Poth, 
and  the  defendants  being  represented  by  Joseph 
Merrick  of  Sweet,  Wolf  &  Merrick,  their  attorneys 
of  record,  the  following  issues  of  fact  and  law  were 
framed  and  exhibits  identified : 

Admitted  Facts 

The  following  are  the  admitted  facts  herein: 
1.    That  the  plaintiff  is   a  resident   of   Seattle, 
King  County,  Washington. 
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2.  That  the  defendant,  Queen  Fisheries,  Iiic;,  a 
domestic  corporation,  is  situated  in  Seattle,  King 
County,  Washington,  and  maintains  its  principal 
place  of  business  in  Seattle,  King  Coimty,  Washing- 
ton, within  the  jurisdiction  of  the  above  entitled 
Court.  That  the  defendant,  E.  H.  Bendiksen,  is  a 
resident  of  King  County,  Washington,  doing  busi- 
ness as  E.  H.  Bendiksen  &  Company,  and  that  said 
defendant  is  the  owner  of  all  the  capital  stock  in 
the  defendant  corporation,  Queen  Fisheries,  Inc. 

3.  That  at  all  times,  hereinafter  mentioned,  the 
defendants  were  the  owners  and  operators  of  the 
motor  vessel  Alaska  Queen. 

4.  That  the  plainti:^  was  hired  on  said  vessel  by 
the  defendants  as  a  fish  butcher  doing  miscellaneous 
jobs  on  and  about  said  vessel.  That  the  plaintiff 
was  receiving  the  wage  of  $285  per  month,  together 
with  overtime  and  maintenance.  That  the  vessel 
Alaska  Queen  was  an  American  vessel.  That  the 
plaintiff  joined  said  vessel  on  July  20,  1953,  while 
said  vessel  was  in  the  navigable  waters  of  Bristol 
Bay,  Alaska,  near  the  Town  of  Naknek.  That  the 
plaintiff  was  ordered  and  directed  by  defendants 
to  stow  cases  of  salmon  aboard  a  barge  moored 
alongside  said  vessel.  That  when  the  plaintiff  was 
on  board  said  barge  in  the  course  of  his  duties,  he 
was  injured. 

Plaintiff's  Contentions 
The  plaintiff's  contentions  are  as  follows: 
1.    Plaintiff  contends  that  he  was  a  seaman  and 
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crew  member  of  the  vessel  Alaska  Queen  and  was 
under  the  directions,  orders  and  supervision  of  the 
master  and  owner  of  said  vessel. 

2.  That  the  plaintiff's  injuries  were  solely  and 
proximately  caused  by  reason  of  the,  negligence  of 
the  defendants,  their  agents,  servants  and  em- 
ployees, in  that  they  failed  and  neglected  to  supply 
the  plaintiff  with  a  safe  place  in  which  to  work, 
and  failed  to  properly  superintend  and  supervise 
the  work  going  on  at  the  time  plaintiff  was  injured. 
That  the  defendants  failed  to  promulgate  proper 
and  safe  rules  for  the  conduct  of  said  work  and  to 
warn  the  plaintiff  of  the  impending  dangers.  That 
the  plaintiff,  while  using  due  care  and  caution  on 
his  part,  sustained  severe  and  permanent  injuries 
to  his  left  knee  and  left  leg,  when  a  floor  of  ply- 
wood dunnage,  negligently  laid  in  the  hold  of  said 
barge,  suddenly  and  without  warning  gave  way  and 
caused  plaintiff's  injuries  herein  complained  of. 

3.  That  by  reason  of  said  injuries,  plaintiff  has 
been  confined  in  a  hospital.  That  he  has  been  re- 
quired by  said  injuries  to  have  an  operation  on  his 
left  knee.  That  he  has  suffered  and  will  continue  to 
suffer  great  pain,  agony  and  mental  anguish.  That 
he  has  incurred  expenses  for  medical  and  surgical 
attention  and  medicines.  That  the  plaintiff  has  lost 
and  will  lose  large  sums  of  money  which  he  other- 
wise would  have  earned  as  wages,  and  that  the 
plaintiff  has  lost  large  sums  of  money  for  the  ex- 
pense of  his  maintenance  and  cure  that  plaintiff 
would  otherwise  have  earned.  That  the  plaintiff  has 
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been  permanently  injured  and  will  be  unable  tc 
pursue  his  occupation  because  of  the  permanency  oi 
his  injuries.  That  the  plaintiff  has  been  damaged 
in  the  sum  of  $50,000. 

Defendants'  Contentions 

Defendants'  contentions  are  as  follows: 

1.  Defendants  deny  that  plaintiff  was  a  seaman 
and  also  deny  that  plaintiff  was  a  member  of  the 
crew  of  said  vessel. 

2.  Defendants  deny  that  said  vessel  was  in  nav- 
igable waters. 

3.  Defendants  contend  that  if  the  plaintiff  was 
injured  and/or  damaged  as  alleged,  that  the  injuries 
and/or  damages  were  solely  and  proximately  caused 
by  and  contributed  to  by  the  negligence  of  the  plain- 
tiff, and  that  the  plaintiff  placed  himself  in  a  posi- 
tion of  obvious  danger. 

4.  Defendants  contend  that  positions  of  safety 
were  available  to  the  plaintiff  in  the  course  of  his 
work. 

5.  That  because  of  defendants'  allegation  that 
plaintiff  was  not  a  seaman  and  crew  member  of  the 
vessel  Alaska  Queen,  the  plaintiff  should  seek  rem- 
edy, if  any  remedy  he  has,  under  the  Workmen's 
Compensation  Act  of  Alaska  and  under  Section  43- 
330  of  said  Act,  and  that  the  plaintiff  shall  not  be 
entitled  to  receive  both  damages  and  compensation. 
That  the  plaintiff  has  made  the  election  to  receive 
compensation  under  said  Act,  and  therefore  should 
be  precluded  from  suing  the  defendants  herein. 
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6.  That  the  plaintiff,  if  injured  at  all,  was  in- 
jured while  acting  as  a  longshoreman  employed  on 
the  navigable  waters  of  the  Territory  of  Alaska, 
and  his  injuries  were  exclusively  subject  to  the 
Longshoremen's  &  Harbor  Workers'  Act,  and  that 
under  the  terms  of  said  Act,  the  plaintiff  cannot 
maintain  a  suit  against  his  employers. 

Issues  of  Fact 

The  following  are  the  issues  of  fact  to  be  deter- 
mined by  the  Court  herein : 

1.  Whether  the  plaintiff  was  employed  as  a  sea- 
man and/or  crew  member  of  the  vessel  Alaska 
Queen. 

2.  Whether  the  Alaska  Queen  was  in  navigable 
waters. 

3.  Whether  the  plaintiff  was  acting  as  a  seaman 
or  crew  member  of  the  Alaska  Queen  while  carry- 
ing out  his  duties  under  the  direction  and  supervi- 
sion of  the  master  and  owner  of  said  vessel. 

4.  Whether  as  a  seaman  or  crew  member  of  said 
vessel  the  plaintiff  was  acting  as  a  seaman  or  crew 
member  while  engaged  in  stowing  salmon  on  board 
a  barge  owned  by  the  defendants  and  moored  to  the 
vessel  Alaska  Queen. 

5.  Whether  or  not  the  plaintiff  sustained  perma- 
nent injuries,  if  any,  and  the  permanency  of  said 
injuries,  if  any,  that  the  plaintiff  sustained  while 
engaged  in  his  work  and  duties  of  stowing  salmon. 

6.  Whether  the  defendants  were  negligent  to- 
ward the  plaintiff  in  not  providing  the  plaintiff 
with  a  safe  place  in  which  to  work. 
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Issues  of  Law 

The  following  are  the  issues  of  law  to  be  deter- 
mined by  the  Court : 

1.  Whether  the  plaintiff  was  a  seaman  and/or 
crew  member  of  the  vessel  Alaska  Queen. 

2.  Whether  the  plaintiff  is  subject  to  the  provi- 
sions of  the  Longshoremen's  &  Harbor  Workers' 
Act. 

3.  Whether  the  plaintiff  should  seek  his  remedy 
under  the  Alaska  Workmen's  Compensation  Act. 

4.  Whether  the  plaintiff  as  a  seaman  is  entitled 
to  recover  against  the  defendants  because  of  the 
negligent  acts  of  the  defendants. 

The  foregoing  pretrial  order  has  been  approved 
by  the  parties  hereto,  as  evidenced  by  the  signa- 
tures of  their  counsel  hereon,  and  upon  the  filing 
hereof  the  pleadings  pass  out  of  the  case  and  are 
superseded  by  this  order,  which  shall  not  be 
amended  except  by  agreement  of  the  parties  on 
order  of  the  Court. 

Dated  this  9th  day  of  May,  1955. 

/s/  WILLIAM  J.  LINDBERG, 
U.S.  District  Judge 
Approved : 
/s/  Milton  H.  Soriano, 

Of  Attorneys  for  Plaintiff 

/s/  H.  J.  Merrick, 

Of  Attorneys  for  Defendants 

[Endorsed] :    Filed  May  9,  1955. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  having  come  on  regularly  for  trial 
before  The  Honorable  William  J.  Lindberg,  United 
States  District  Judge,  on  the  17th  and  18th  days 
of  May,  1955,  the  plaintiff  appearing  in  person  and 
through  his  attorneys,  Zabel  &  Poth ;  the  defendants 
appearing  through  E.  H.  Bendiksen  and  Sweet, 
Wolf  &  Merrick,  their  attorneys;  witnesses  having 
been  called  and  testified  on  behalf  of  both  parties; 
documentary  evidence  having  been  adduced;  the 
court  having  heard  argument  by  both  counsel;  and 
having  considered  Briefs  filed  by  both  counsel ;  hav- 
ing fully  examined  the  record  herein  and  being  fully 
advised  in  the  premises,  now  makes  the  following 

Findings  of  Fact 

I. 

That  the  plaintiff  is  a  resident  of  Seattle,  King 
County,  State  of  Washington. 

II. 

That  the  defendant,  Queen  Fisheries,  Inc.,  is  a 
corporation,  duly  organized  under  and  existing  by 
virtue  of  the  laws  of  the  State  of  Washington,  hav- 
ing an  office  and  principal  place  of  business  within 
this  jurisdiction,  at  Seattle,  King  County,  Washing- 
ton; that  the  defendant,  E.  H.  Bendiksen,  d/b/a 
E.  H.  Bendiksen  Co.,  is  a  resident  of  King  County, 
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Washington,  with  office  in  Seattle,  King  County, 
Washington. 

III. 
That  at  all  times  material  hereinafter  mentioned, 
the  defendants  were  the  owners  and  operators  of 
that    certain  motor  vessel   known   as   the   Alaska 
Queen,  a  vessel  of  some  297  tons. 

IV. 

That  the  plaintiff  herein,  Santos  Cuadra,  was  em- 
ployed by  the  defendants  during  the  canning  season 
of  1953  as  a  fish  butcher  aboard  the  floating  can- 
nery, Alaska  Queen,  said  plaintiff  being  employed 
and  hired  through  the  Alaska  Fish  Cannery  Work- 
ers Union  in  Seattle. 

V. 

That  said  plaintiff  was  transported  to  Bristol 
Bay,  the  defendants'  canning  operations,  and  re- 
turned from  there  to  Seattle  by  air  after  the  com- 
pletion of  the  1953  canning  season. 

VI. 

That  the  Alaska  Queen,  prior  to  the  start  of  fish- 
ing operations  in  the  Bristol  Bay  area,  is  sailed  north 
to  the  fishing  area  by  its  regular  crew,  consisting  of 
a  master,  mate,  two  engineers,  three  deckhands  and 
a  cook,  and  that  said  crew  again  at  the  close  of  the 
season  sailed  said  vessel  back  to  Seattle  from  the  site 
of  canning  operations  in  Bristol  Bay. 

VII. 

That  while  said  vessel  is  in  the  Bristol  Bay  area, 
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it  is  tied  up  to  a  dock  as  a  floating  cannery,  and  said 
vessel  must  be  tied  up  at  the  shore  in  order  to  oper- 
ate as  a  cannery,  inasmuch  as  said  industrial  opera- 
tion cannot  be  conducted  without  a  steady  supply  of 
fresh  water  from  the  beach  to  be  used  in  the  boiler 
and  in  the  cleaning  and  canning  of  the  salmon.  That 
in  addition,  said  floating  cannery  must  be  tied  up  to 
the  beach  in  order  to  have  warehousing  facilities  on 
the  beach  for  the  cooling  and  storing  of  the  canned 
salmon. 

VIII. 
That  the  plaintiff  is  a  member  of  the  Filipino  can- 
nery crew  and  is  supervised  separately  from  the  reg- 
ular crew  of  the  vessel,  who  are  under  the  supervi- 
sion of  the  master  of  the  vessel.  That  the  cannery 
workers  are  paid  pursuant  to  the  cannery  workers 
contract,  and  the  regular  crew  of  the  vessel  are  paid 
based  upon  a  percentage  of  the  pack. 

IX. 

That  on  or  about  the  20th  day  of  July,  1953,  while 
said  vessel,  Alaska  Queen,  was  tied  up  to  the  dock 
at  a  place  in  navigable  waters,  said  plaintiff  was  en- 
gaged with  other  members  of  the  Filipino  cannery 
crew  and  the  resident  Indian  cannery  workers  in 
stacking  canned  salmon  aboard  a  barge  moored 
alongside  the  Alaska  Queen,  said  canned  salmon  be- 
ing taken  out  of  the  warehouse  on  the  beach  via  a 
conveyor  belt  onto  the  deck  of  the  Alaska  Queen, 
and  then  via  conveyor  belt  into  the  barge  moored 
alongside.  That  while  the  plaintiff  was  so  engaged, 
he  fell  and  injured  his  knee. 
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X. 

That  immediately  following  said  injury,  the  plain- 
tiff was  afforded  by  the  defendants  herein  hospi- 
talization, medical  treatment  and  compensation,  un- 
der the  terms  and  provisions  of  the  "Workmen's 
Compensation  Act  of  Alaska,  said  Act  being  Section 
43-3-1  of  the  Alaska  Code  of  1949. 

From  the  Foregoing  Findings  of  Fact,  the  court 
now  makes  the  following 

Conclusions  of  Law 

I. 

That  the  plaintiff  herein  is  not  a  seaman  or  a 
member  of  the  crew  within  the  meaning  of  the  Jones 
Act,  but  is  an  industrial  worker  and  that  his  claim 
comes  within  the  jurisdiction  of  the  Alaska  Work- 
men's Compensation  Act,  Section  43-3-1  of  the 
Alaska  Code  of  1949. 

II. 

That  plaintiff's  complaint  is  dismissed  with  prej- 
udice and  without  costs. 

Dated  this  17th  day  of  October,  1955. 

/s/  WILLIAM  J.  LINDBERG, 
Judge 
Presented  by: 

SWEET,  WOLF  &  MERRICK, 
/s/  H.  J.  MERRICK, 

Attorneys  for  Defendants 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  October  17,  1955. 
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In  The  District  Court  of  The  United  States,  West- 
ern District  of  Washington,  Northern  Division 

Civil  Action— No.  3753 

SANTOS  CUADRA,  Plaintiff, 

vs. 

QUEEN  FISHERIES,  INC.,  a  corporation,  and 
E.  H.  BENDIKSEN,  d/b/a  E.  H.  BENDIK- 
SEN  CO.,  Defendants. 

JUDGMENT 

This  matter  having  come  on  regularly  for  trial 
before  The  Honorable  William  J.  Lindberg,  United 
States  District  Judge,  on  the  17th  and  18th  days 
of  May,  1955 ;  the  plaintiff  appearing  in  person  and 
through  his  attorneys,  Zabel  &  Poth ;  the  defendants 
appearing  through  E.  H.  Bendiksen  and  Sweet, 
Wolf  &  Merrick,  their  attorneys;  witnesses  having 
been  called  and  testified  on  behalf  of  both  parties; 
documentary  evidence  having  been  adduced;  the 
court  having  heard  argument  by  both  counsel,  and 
having  considered  Briefs  filed  by  both  counsel ;  hav- 
ing duly  examined  the  record  herein  and  being  fully 
advised  in  the  premises ;  and  this  court  having  here- 
tofore entered  its  Findings  of  Fact  and  Conclusions 
of  Law;  therefore, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  plaintiff's  complaint  herein  is  dismissed 
with  prejudice  and  without  costs. 
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Dated  this  ITth  day  of  October,  1955. 

/s/  WILLIAM  J.  LINDBERG, 
Judge 
Presented  by : 

SWEET,  WOLF  &  MERRICK, 
/s/  H.  J.  MERRICK, 

Attorneys  for  Defendants 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  and  Entered  Oct.  17,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OP  APPEAL 

To:  Honorable  Judge  of  the  Above  Entitled  Court. 

Notice  Is  Hereby  Given  that  Santos  Cuadra,  the 
above  named  plaintiff,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  of  dismissal  of  plaintiff's  cause  of 
action  with  prejudice  entered  in  this  action  on  the 
7th  day  of  October,  1955. 

Dated  this  7th  day  of  November,  1955. 

ZABEL  &  POTH, 
/s/   By  OSCAR  A.  ZABEL,  s 

Attorneys  for  Plaintiff 

[Endorsed]  :    Filed  November  7th,  1955. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OF  APPEAL 

To:  Honorable  Judge  of  the  Above  Entitled  Court. 

Notice  Is  Hereby  Given  that  Santos  Cuadra,  the 
above  named  plaintiff,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  of  dismissal  of  plaintiff's  cause  of 
action  with  prejudice  entered  in  this  action  on  the 
17th  day  of  October,  1955. 

Dated  this  8th  day  of  November,  1955. 

ZABEL  &  POTH, 
/s/   By  OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff 

[Endorsed]  :    Filed  November  8,  1955. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents :  That  we,  San- 
tos Cuadra,  as  principal  and  National  Surety  Cor- 
poration, a  corporation,  as  surety,  organized  under 
the  laws  of  the  State  of  New  York,  and  authorized 
to  transact  business  as  surety  in  the  State  of  Wash- 
ington, are  held  and  firmly  bound  to  the  Queen 
Fisheries,  Inc.,  a  corporation,  and  E.  H.  Bendiksen, 
d/b/a  E.  H.  Bendiksen  Co.,  defendants  in  the 
above  matter,  in  the  full  and  just  sum  of  $250  to 
be  paid  to  said  Queen  Fisheries,  Inc.,  and  E.  H. 
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Bendiksen,  d/b/a  E.  N.  Bendiksen  Co.,  their  heirs, 
executors,  administrators  or  assigns,  to  which  pay- 
ment truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally 
by  these  presents. 

Signed,  Sealed  and  Executed  this  7th  day  of  No- 
vember, 1955. 

Whereas,  lately  in  a  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  in  a  suit  in  said  Court  between 
Santos  Cuadra  as  plaintiff  and  Queen  Fisheries, 
Inc.,  and  E.  H.  Bendiksen,  d/b/a  E.  H.  Bendiksen, 
as  defendants,  a  judgment  was  rendered  against 
said  plaintiff  on  October  17,  1955,  dismissing  plain- 
tiff's action  and  Complaint  with  prejudice.  That 
said  plaintiff  has  filed  in  said  Court  a  Notice  of 
Appeal  to  the  U.S.  Circuit  Court  of  Appeals,  Ninth 
Circuit,  to  reverse  the  judgment  and  decree  made 
and  entered  herein  in  the  aforesaid  suit  on  October 
17,  1955,  dismissing  plaintiff's  action  and  Complaint 
and  from  each  and  every  part  of  said  order  and 
decree. 

Now  the  condition  of  the  above  obligation  is  such 
that  if  said  order  and  decree  shall  be  satisfied  and 
complied  with,  together  with  costs,  interest  and 
damages  for  delay ;  and  if  for  any  reason  the  appeal 
is  dismissed  or  if  the  order  and  decree  are  affirmed ; 
and  if  there  shall  be  satisfied  and  complied  with  in 
full  such  modification  of  said  judgment  and  decree 
and  such  costs,  interest  and  damages  as  the  Appel- 
late Court  may  adjudge  and  award,  and  if  the  ap- 
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pellant  and  plaintiff  shall  fail  to  make  his  plea  good, 
then  the  above  obligation  shall  be  void;  otherwise  it 
shall  remain  in  full  force  and  virtue. 

SANTOS  CUADRA, 
By  ZABEL  &  POTH, 
/s/  By  OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff 

[Seal]  NATIONAL  SURETY  CO., 

/s/   By  MILDRED  PALITZKE, 
•  "^  its  attorneys  in  fact 

[Endorsed]  :    Filed  November  7,  1955. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

Comes  now  the  plaintiff-appellant  herein  and  pur- 
suant to  the  rules  sets  forth  the  points  on  which  he 
intends  to  rely  as  follows,  to-wit: 

1.  That  the  Court  committed  reversible  error  in 
its  entry  of  Findings  of  Fact,  Conclusions  of  Law, 
and  Judgment  of  Dismissal  with  prejudice  of  plain- 
tiff's complaint; 

2.  The  Court  committed  reversible  error  in  not 
entering  the  judgment  in  favor  of  plaintiff-appel- 
lant against  the  defendant-respondents  as  prayed 
for  by  plaintiff's  complaint ; 

3.  That  the  trial  Court  committed  reversible  er- 
ror in  entering  a  Conclusion  of  Law  that  the  plain- 
tiff herein  is  not  a  seaman  or  a  member  of  the  crew 
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within  the  meaning  of  the  Jones  Act,  but  is  an 
industrial  worker  and  comes  within  the  jurisdiction 
of  the  Alaska  Workmen's  Compensation  Act. 

Dated  this  22nd  day  of  November,  1955. 

ZABEL  &  POTH, 

/s/   By  OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff- Appellant 

Acknowledgment  of  Service  attached. 
[Endorsed]  :    Filed  November  23,  1955. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

Comes  now  the  plaintiff  and  designates  the  fol- 
lowing as  his  record  on  appeal : 

1.  Complaint ; 

2.  Answer; 

3.  Pre-Trial  Order; 

4.  Findings  of  Fact  and  Conclusions  of  Law; 

5.  Judgment ; 

6.  Notice  of  Appeal; 

7.  Amended  Notice  of  Appeal; 

8.  Cost  Bond  on  Appeal; 

9.  Designation  of  Record  on  Appeal; 

10.  Statement  of  Points  Relied  Upon  on  Appeal ; 

11.  Reporter's  Transcript  of  the  Evidence  and 
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Proceedings,    excluding    Opening    Statements    and 
Closing  Statements. 

ZABEL  &  POTH, 
/s/   By  OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff -Appellant 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  November  23,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
Rule  75 (o)  of  the  Federal  Rules  of  Civil  Procedure 
and  designation  of  counsel,  I  am  transmitting  here- 
with, the  following  original  papers  in  the  file  deal- 
ing with  the  action,  as  the  record  on  appeal  herein 
from  the  judgment  filed  Oct.  17,  1955,  to  the  United 
States  Court  of  Appeals  at  San  Francisco,  to-wit : 

1.    Complaint,  filed  July  22,  1954. 
5.   Answer,  filed  Aug.  30,  1954. 
8.   Pretrial  Order,  filed  May  9,  1955. 
16.    Findings  of  Fact  and  Conclusions  of  Law, 
filed  10-17-55. 
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17.  Judgment  filed  October  17,  1955. 

18.  Notice  of  Appeal,  filed  Nov.  7,  1955. 

19.  Cost  Bond  on  Appeal,  filed  Nov.  7,  1955. 

20.  Amended  Notice  of  Appeal  filed  Nov.  8,  1955. 
23.  Designation  of  Record  on  Appeal,  filed  Nov. 

23,  1955. 

22.  Statement  of  Points  Relied  on  Upon  Appeal, 
filed  11-23-55. 

21.  Court  Reporter's  Transcript  of  Testimony 
and  Proceedings,  filed  11-23-55. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  the 
appellant  for  preparation  of  the  record  on  appeal 
in  this  cause,  to-wit: 

Notice  of  Appeal,  $5.00;  and  that  said  amount 
has  been  paid  to  me  by  the  attorneys  for  the  appel- 
lant. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle  this  29th  day  of  November,  1955. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk 

/s/  By  TRUMAN  EGGER, 

Chief  Deputy 
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In  The  District  Court  of  the  United  States,  West- 
ern District  of  Washington,  Northern  Division 

Civil  Action— No.  3753 
SANTOS  CUADRA,  Plaintiff, 

VB. 

QUEEN  FISHERIES,  INC.,  a  corporation;  and 
E.  H.  BENDIKSEN,  dba  E.  H.  BENDIKSEN 
CO.,  Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Tuesday,  May  17,  1955,  Wednesday,  May  18,  1955 

Be  It  Remembered  that  the  aforementioned  case 
came  on  for  trial  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  on  Tuesday,  May  17,  1955,  May 
18,  1955,  and  concluded  after  argument  on  Friday, 
May  20,  1955. 

Appearances : 

Philip  J.  Poth  and  Milton  H.  Soriano  (Poth  & 
Zabel),  518  Fourth  &  Pike  Building,  Seattle  1, 
Washington,  appearing  for  and  on  behalf  of  the 
Plaintiff,  Santos  Cuadra.  H.  J.  Merrick,  Esq. 
(Sweet,  Wolf  &  Merrick),  1015  Joseph  Vance 
Building,  Third  &  Union  Street,  Seattle  1,  Wash- 
ington, appearing  for  and  on  behalf  of  Defendant, 
Queen  Fisheries,  Inc.,  a  corporation;  and  E.  H. 
Bendiksen,  dba  E.  H.  Bendiksen  Company. 

Mr.  Poth:  Does  the  Court  desire  an  opening 
statement  ? 
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The  Court:    Well,  I  don't  know  that  it  is  neces- 
sary. We  have  a  pre-trial  order  in  here. 

Mr.  Soriano:  I  would  like  to  call  Mr.  Luciano 
Vequilla. 

LUCIANO  VEQUILLA 
a  witness  called  by  the  Plaintiff,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Soriano : 

Q.    Will  you  state  your  name  please  *? 

A.    Luciano  Vequilla. 

Q.    Where  do  you  live,  Mr.  Vequilla  ? 

A.    I  live  in  Delano,  California. 

Q.    What  is  your  occupation,  Mr.  Vequilla? 

A.    Laborer. 

Q.  In  the  year  of  1953  did  you  have  the  occasion 
to  be  employed  by  Queen  Fisheries,  Inc.  ? 

A.    Yes,  sir. 

Q.  Where  were  you  working  when  employed  by 
Queen  Fisheries? 

A.    In  the  Bristol  Bay  Area. 

Q.    In  Bristol  Bay?  A.    Yes.  [1*] 

Q.  While  in  Bristol  Bay  where  were  you  sta- 
tioned? Where  were  you  working  with  regard  to 
your  employment? 

A.    We  were  working  in  the  boat. 

Q.     On  the  ''Alaska  Queen"?  A.    Yes. 

Q.    While  working  on  the  Alaska  Queen  what 


*  Page  numbers  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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was  the  nature  of  your  duties,  and  what  type  of 
work  did  you  perform?    What  kind  of  work  did 
you  do?  A.     Oh,  general  work. 

Q.  And  where  were  your  quarters  while  working 
on  the  Alaska  Queen,  Mr.  Vequilla? 

A.     Quarters  ?  What  do  you  mean  ? 

Q.    Where  did  you  sleep?  A.    In  the  boat. 

Q.     On  the  vessel?  A.    In  the  vessel. 

Q.  I  see.  Who  slept  there  with  you?  Could  you 
tell  me  who  else? 

A.     The  members  of  the  gang. 

Q.     The  members  of  the  crew? 

A.     The  crew. 

Q.    Where  did  you  eat?  A.    In  the  boat. 

Q.    Who  prepared  your  food  for  you? 

A.  Yes,  we  sleep  in  the  boat  and  we  eat  in  the 
boat. 

Q.  Was  the  food  prepared  on  board  the  vessel? 
Was  the  [2]  food  cooked  on  the  ship  ? 

A.     They  got  a  cook. 

The  Court:  (Witness  admonished  to  speak 
louder.) 

They  ate  on  the  boat. 

Mr.  Soriano:  Yes,  he  ate  and  he  slept  on  the 
boat. 

Q.  Mr.  Vequilla,  will  you  state  to  the  court  what 
other  types  of  duties,  what  other  work  you  per- 
formed while  on  the  vessel? 

A.    Well,  we  worked  all  around. 

Q.  You  worked  all  around.  Did  you  have  occa- 
sion to  work  on  board  a  scow  or  a  barge  ? 
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A.    Yes,  we  worked  in  the  barge. 

Q.    What  were  you  doing  on  the  scow? 

A.    We  were  loading  the  sahnon  cases. 

Q.  You  were  loading  the  salmon  cases.  And 
where  was  the  scow? 

A.  The  scow  was  tied  up  on  the  side  of  the 
Alaska  Queen. 

Q.  On  the  side  of  the  Alaska  Queen.  How  did 
the  scow  get  alongside  the  Alaska  Queen? 

A.  Oh,  they  tied  up  on  the  side  of  the  Alaska 
Queen. 

Q.    You  were  loading  salmon  cases? 

A.    Loading  cases,  yes. 

Q.    Where  were  these  salmon  cases  coming  from? 

A.    From  the  warehouse. 

Q.    From  the  warehouse  ?  A.    Yes.  [3] 

Q.  And  from  the  warehouse  they  passed  over  to 
the  Alaska  Queen? 

A.    Alaska  Queen,  through  the  rollers. 

Q.     On  rollers? 

A.     On  rollers  there  to  the  scow. 

Q.  Can  you  describe  to  me  what  was  the  barge 
like  that  you  were  working  on?  What  were  the 
circumstances  under  which  you  were  working? 

A.  The  barge,  before  we  started  loading,  we  put 
boards. 

Q.    Platforms  or  boards  ? 

A.    Platforms  over  the  whole  barge. 

Q.     Over  the  whole  barge? 

A.  Over  the  whole  barge,  you  know,  we  put  plat- 
forms, so  as  soon  as  we  finished 
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Q.  (Interposing)  What  was  the  nature,  what 
types  of  boards  were  they? 

A.  Well,  they  were  divided  into  pieces,  you 
know,  not  the  same  size  of  board. 

Q.  Divided  into  pieces,  not  the  same  size  boards. 
Were  they  all  the  same? 

A.    N"ot  the  same 

Q.     (Interposing)  types  of  material? 

A.  The  same  boards  but  not  the  same  size  of  the 
boards,  you  know  what  I  mean? 

Q.     Yes.  [4] 

A.  That  board — they  put  something  underneath 
the  ends. 

Q.     (Interposing)  A  block? 

A.  A  block.  So  they  put,  we  put  all  around  in 
the  barge. 

Q.  Now  during  the  course  of  your  duties  on 
board  the  Alaska  Queen  who  ordered  you  to  take 
care  of  this  work,  who  ordered  you  to  do  this 
work? 

A.  Mr.  Benediction  ordered  us  to  put  the  boards 
inside  of  the  scow. 

Q.  Who  is  Mr.  Benediction?  What  was  his 
capacity? 

A.  He  is  the  boss  over  there  in  the  Alaska 
Queen.  He  is  the  boss  of  the  Alaska  Queen. 

Q.  When  you  placed  these  boards  on  the  barge 
was  he  there  to  supervise  the  work? 

A.  Yes,  he  was  there.  He  is  the  one  who  in- 
structed us  to  put  all  of  the  boards  in  before  we 
started  loading  the  cases  of  salmon. 
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Q.  Now,  you  know  Mr.  Cuadra,  of  course.  Was 
Mr.  Cuadra  on  the  barge  there  with  you  at  the 
time  this  work  was  taking  place? 

A.    Yes.   He  was  there. 

Q.  Were  you  on  the  barge  when  Mr.  Cuadra 
was  injured?  A.    Yes,  sir. 

Q.    Did  you  see  the  accident?  A.    Yes. 

Q.     Could  you  describe  what  occurred  ?  [5] 

A.  Yes.  The  first  time  when  the  salmon  shoot 
to  the  roller,  go  through  to  the  barge,  we  take  one 
by  one.  I  was  following  him.  He  take  one  and  he 
turn  around,  and  then  I  take  one  and  then  I  follow 
him  because  we  are  going  to  put  in  a  pile  that  case 
of  salmon.  Then  he  missed  the  step  of  that  board 
because  that  board  was  not  secure. 

Q.    The  board  wasn't  secured. 

A.  He  missed  his  step  on  that  board,  you  know. 
He  stepped  on  the  edge  of  that  board,  so  the  board 
fly  up  and  hit  his  knee.   He  fell  down. 

Q.    Was  he  able  to  get  up? 

A.  He  said  he  could  hardly  get  up,  and  then 
somebody  helped  him  to  get  up. 

Q.  Did  you  have  an  opportunity  to  observe  his 
leg?  Did  you  look  at  his  leg? 

A.  Yes,  I  looked  at  his  legs.  They  swelled  up 
right  away,  you  know. 

Q.    What  happened  to  Mr.  Cuadra  after  that? 

A.     Somebody  took  him  upstairs  in  the  ship. 

Q.    Was  he  able  to  work? 

A.  No,  he  could  not  work  until  we  finished  the 
season. 
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Q.    I  see. 

Now,  on  this  barge  where  did  the  platforms  or 
dunnage,  where  did  it  come  from?  [6] 

A.    From  the  warehouse. 

Q.     From  the  warehouse  ?  Who  brought  it  there  1 

A.     The  natives  just  they  work  in  the  warehouse. 

Q.     The  natives  ?  A.     The  natives. 

Q.  And  they  were  doing  the  work,  and  perform- 
ing the  work  in  the  warehouse;  they  carried  the 
boards  to  the  Alaska  Queen? 

A.  To  on  top  of  the  Alaska  Queen  and  somebody 
handed  them  down  to  the  barge. 

Q.  Did  you  notice  who  was  handling  the  barge 
lines  as  you  were  stowing  the  salmon? 

A.    We  handled  the  barge  lines. 

Q.  Well,  you  were  the  men  that  handled  the 
barge  lines?  A.    Yes. 

Q.  And  you  moved  the  barge  back  and  forth 
according  to  where  you  wanted  it  stationed  to  load 
the  salmon?  A.    Yes. 

Q.  Now  when  you  first  got  on  board  the  barge 
was  the  dunnage  there  ?  Were  the  platforms  there  ? 

A.     No.  The  platforms  were  not  in  there  yet. 

Q.  Who  decided  that  the  dimnage  or  platforms 
would  be  put  on  board  the  barge? 

A.    Mr.  Benediction. 

Q.     Who  did  he  instruct  to  put  the [7] 

A.  To  put  the  boards,  all  the  boards  around  the 
barge. 

Q.    Who  did  he  tell  to  do  that? 

A.    Mr.  Benediction. 
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Q.  No,  who?  Mr.  Benediction  told  whom  to  do 
what?  The  men  that  were  working  on  the  barge? 

A.  Yes,  he  instructed  all  of  the  boys  to  put  in 
the 

Q.     (Interposing)  He  directed  you  to  put  the 


Mr.  Merrick:  Let's  let  him  testify,  counsel.  I 
know  it  is  hard,  but  I  don't  think  we  should  lead 
him  so  much. 

Q.  (By  Mr.  Soriano)  :  As  you  were  stowing  the 
salmon,  how  did  you  stow  it?  Will  you  explain 
where  you  stowed  the  salmon? 

A.    Do  you  mean  "piled"  the  salmon? 

Q.    Yes.  A.    In  the  barge. 

Q.    Pardon.  Oh,  in  the  barge  ? 

A.    We  piled  it  in  the  barge. 

Q.    Where  about  in  the  barge? 

A.    Well,  since  we  have  the  salmon 

Q.  What  I  am  trying  to  do  is  to  take  step  by 
step  the  manner  in  which  you  stowed  the  salmon. 
Could  you  explain  or  describe  where  you  stowed 
the  salmon  first? 

A.  When  we  take  the  salmon  we  walked  to  the 
place  that  we  could  start  the  piling  and  piled  the 
salmon.  [8] 

Q.     Tiers?  A.     Tier  by  tier. 

Q.    Yovi  didn't  floor  off  the  salmon? 

A.  No.  We  didn't  put  salmon  by,  you  know, 
flat,  but  we  just  piled  step  by  step,  you  know. 

Q.     Tier  by  tier?  A.    Tier  by  tier. 

Q.    What  was  on  the  floor  of  the  barge?  Were 
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there  any  salmon  cases  there  at  all  that  you  could 

walk  on? 

A.    No,  there  is  no  salmon,  only  the  platform. 

Q.    Just  the  platform  ?  A.    Yes. 

Q.  What  were  the  platforms  used  for?  What 
was  the  purpose  of  the  platforms? 

A.  They  said  it  is  to  protect  for  the  water  so 
the  cases  of  salmon  wouldn't  get  wet. 

Q.  Was  there  anything  else  besides  the  plat- 
forms used?  A.    Well,  that  is  all. 

Q.    Did  you  cover  the  salmon  with  anything? 

A.  Oh,  as  soon  as  we  finished  we  just  covered  it 
up  with  a  big  canvas. 

Q.  When  you  were  ordered  to  dunnage  or  plat- 
form the  barge  who  instructed  you  as  to  how  to 
perform  that  work  or  how  to  do  it? 

A.    Mr.  Benediction. 

Q.  Did  he  order  you  to  floor  off  the  entire  [9] 
barge  ? 

A.  We  put  the  entire  barge  in  platforms,  the 
whole,  you  know  what  I  mean.  We  put  the  plat- 
forms before  we  started  the  loading. 

Q.  What  is  the  usual  way  that  a  person  would — 
have  you  had  occasion  to  see  other  barges  loaded 
with  salmon?  Have  you  worked  at  other  canneries? 

A.  No,  I  never  worked  in  the  barge  in  the  other 
canneries. 

Q.     You  never  worked  in  them? 

A.  Because  there  is  somebody  working,  you 
know,  there. 

Q.    You  are  not  an  experienced  salmon  stower? 
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A.    Yes. 

Q.  You  haven't  stowed  any  salmon  prior  to  this 
time  then  for  other  canneries'? 

A.     Oh,  no,  no;  not  at  any  other  cannery,  no. 

Q.     On  barges?  A.    No. 

Mr.  Soriano:  I  believe  that  is  all  of  the  ques- 
tions that  I  have. 

Cross  Examination 
By  Mr.  Merrick : 

Q.  How  long  have  you  worked  in  salmon  can- 
neries ?  A.     Oh,  it  is  about  since  1929. 

Q.  When  did  you  come  to  this  country  from  the 
Philippines  ?  A.    I  came  here  in  1928. 

Q.  And  you  have  worked  in  the  canneries  evei 
since  1928?  [10] 

A.     Yes,  I  have  worked  in  the  canneries. 

Q.  Well,  the  Filipinos  always  stack  the  canned 
salmon  in  the  warehouse,  don't  they? 

A.     Yes,  in  the  warehouse. 

Q.  Well,  that  is  the  same  type  of  work  that  you 
were  doing  in  this  barge,  wasn't  it?  There  is  no 
difference  ? 

A.  Oh,  no ;  it  is  different  in  the  warehouse  than 
in  the  barge. 

Q.  Well,  you  just  stack  the  salmon  up,  don't 
you? 

A.  Well,  of  course,  we  stack  in  the  cannery,  I 
mean  in  the  warehouse  and  in  the  barge  different. 

Q.    By  the  way,  is  your  full  name  ''Luciano" 

A.    Luciano  Vequilla. 
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Q.    Do  you  have  a  middle  initial? 

A.     "S."  Vequilla. 

Q.  Yes.  Now,  when  did  you  first  go  to  work  for 
Mr.  Bendickson?  A.     In  1951. 

Q.    In  1951.  And  did  you  work  there  in  1952? 

A.    Yes. 

Q.    How  about  1953?  All  of  1953? 

A.    Yes. 

Q.    Did  you  work  there  in  1954?  A.    No. 

Q.  Was  there  any  particular  reason  why  you 
didn't  work  there  in  1954?  [11] 

A.  Well,  he  wrote  a  letter  to  me ;  it  was  in  No- 
vember, that  he  don't  operate  in  1954,  so 

Q.     (Interposing)  He  wouldn't  hire  you- 


A.     (Continuing) we  don't  work  in  his  place. 

Q.    Now A.    Well 

Q.    Are  you  through? 

A.    And  then  I  heard  that  he  is  going  to  operate. 

Q.    Well,  he  did  operate  last  year,  didn't  he? 

A.    Yes. 

Q.  Now,  how  were  you  first  hired  to  go  to  work 
for  Mr.  Bendickson? 

A.  Why,  through  his  foreman  boss  because  he 
got  a  foreman  boss. 

Q.  Well,  didn't  you  hire  out  through  the  cannery 
workers  union?  A.    Oh,  yes. 

Q.  You  have  been  a  member  of  the  cannery 
workers  union  for  some  years?  A.    Yes,  sir. 

Q.    And  what  union  is  that? 

A.    American  Federation  of  Labor. 

Q.    And  that  is  how  you  got  your  job  with  Mr. 
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Bendickson's  cannery,  is  it  not  ?  A.    Yes.  [12] 

Q.  Now  do  you  work  under  the  Alaska  Salmon 
Industry  cannery  contract? 

A.     Oh,  before.   There  is  no  union  before. 

Q.    I  mean  in  1953.  A.    Oh,  in  1953*? 

Q.  You  worked  under  the  union  contract,  did 
you  not?  A.    Yes. 

Q.    And  how  were  you  paid  ? 

A.    Paid  by  guarantee. 

Q.    You  got  the  season  guarantee  ?  A.    Yes. 

Q.  And  that  is  the  guarantee  that  all  of  the  can- 
nery workers  get,  is  it  not?  A.     Yes,  sir. 

Q.    You  are  guaranteed  two  months'  pay? 

A.     Yes,  sir. 

Q.  Now  you  were  a  retort  man  in  the  cannery, 
weren't  you?  A.    Yes,  sir. 

Q.  How  long  have  you  been  a  retort  man?  Have 
you  worked  at  that  job  in  other  canneries? 

A.  Oh,  I  worked  in  the  different  canneries,  I 
was  working  driving  a  jitney. 

Q.    Yes.  A.    And  I  worked  retort  too. 

Q.    Yes.  A.    In  the  different  canneries. 

Q.  Now  when  you  went  to  work  for  Mr.  Ben- 
dickson  in  1953  how  did  you  get  up  to  Alaska  to 
work?  A.    By  airplane. 

Q.    You  didn't  go  up  on  the  vessel? 

A.    No. 

Q.    You  were  flown  up?  A.    Yes. 

Q.  Now  when  you  got  there  the  vessel  was  tied 
up,  was  it  not?  A.    Yes. 

Q.    And  it  was  tied  up  to  the  beach? 
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A.    No,  in  the  river. 

Q.  It  was  tied  up  in  the  river.  Well,  it  was  tied 
up  to  a  pier,  was  it  not? 

A.    Well,  in  the  bank  of  the  river  anyway. 

Q.  Well,  did  this  floating  cannery  move  at  any 
time  while  you  were  there? 

A.    It  never  moved. 

Q.    Not  once? 

A.  It  was  just  tied  up  in  the  bank  of  the  river. 
.  Q.  And  after  the  season  was  over  and  you  had 
gotten  your  two  months'  guarantee  how  did  you  get 
back  to  Seattle?  A.    By  plane. 

Q.    You  fly  back.  You  didn't  come  back 

A.     (Interposing)  In  the  boat,  no. 

Q.     (Continuing)  on  the  floating  cannery? 

Q.  They  had  a  regular  crew  to  take  the  vessel 
up  and  back,  did  they  not?  A.    Yes. 

Q.    Now  you  say  you  ate  on  the  ship? 

A.    We  ate  on  the  ship. 

Q.  There  wasn't  any  place  for  you  to  eat  on  the 
shore,  was  there?  A.    Pardon  me? 

Q.  There  was  no  place  to  eat  on  the  shore,  was 
there?  A.    No,  no. 

Q.  Now  the  cannery  crew  is  supervised  by  a 
Filipino  cannery  foreman,  isn't  it? 

A.    Yes,  but 

Q.  Well,  it  is  run  the  same  as  any  other  can- 
nery, isn't  it?  A.    Yes. 

Q.  Only  it  just  has  one  line,  just  one  cannery 
line?  A.    Yes. 

Q.    Now  when  you  work  in  this  cannery  line 
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there  are  also  natives  working  there  with  you  in 
the  cannery  line,  are  there  not?    The  Indians  also 
work  in  the  cannery  with  you? 

A.    Well,  some. 

Q.    Yes. 

A.  Someplace;  not  in  the  fish  house.  Mostly  all 
in  the  fish  house  are  Filipinos  working  in  there. 

Q.  Well,  the  natives  also  work  in  this  barge  with 
you  [15]  stacking  salmon,  don't  they? 

A.  Oh,  some,  because  they  need  lots  of  boys  to 
work  in  that  barge.  We  cannot  occupy  all  of  the 
place  anyway,  so  they  put  some  of  the  natives  to 
help  us  to  pile  it. 

Q.  In  other  Avords,  you  were  all  mixed  to- 
gether  

A.     (Interposing)  worked  together. 

Q.     (Continuing) working  this  barge  stacking 

salmon?  A.    Yes,  mixed  together. 

Q.  And  you  also  all  work  together  on  the  can- 
nery deck  canning  salmon?  A.    Yes. 

Q.  And  also  sometimes  the  Filipinos  work  in  the 
warehouse  on  the  beach  Avith  the  Indians,  don't 
they?  A.     Oh,  yes. 

Q.     Now,  how  long  have  you  known  Mr.  Cuadra  ? 

A.  I  knew  him  for  a  long  time ;  maybe  10  years 
I  know  him. 

Q.  The  Filipino  boys  all  slept  together  in  one 
room,  is  that  right?  A.    Yes,  sir. 

Q.  You  do  not  have  any  seaman's  papers  your- 
self, do  you?  A.    No. 
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Q.  You  have  always  worked  as  a  cannery  worker 
yourself,  is  that  right? 

A.  Oh,  we  work  all  around  in  the  Queen  Fish- 
eries. 

Q.  Well,  in  other  words,  you  did  whatever  they 
wanted  you  [16]  to  do  working  in  the  cannery  oper- 
ation, is  that  right?  A.    Yes,  sir. 

Q.  It  is  the  same  as  any  other  cannery  that  you 
have  ever  worked  in,  isn't  it,  except  that  it  is  lo- 
cated on  a  vessel?  A.    Yes. 

Q.  It  is  no  different  than  any  of  these  others 
that  you  have  worked  for,  is  it? 

A.     Well,  in  other  words,  in  floating  on  the 

Q.  Well,  it  is  floating,  but  it  is  the  same  type  of 
operation  as  the  other  canneries,  is  it  not? 

A.     On,  of  course. 

Q.  In  other  words,  as  a  retort  man,  you  would 
do  the  same  thing  as  if  you  were  working  for  Lib- 
by's  at  Tawauk  or  at  any  of  those  places? 

A.     Oh,  yes. 

Q.     Did  you  ever  work  for  Libby's  ? 

A.    No,  for  Skinner  &  Eddy. 

Q.     You  worked  for  Skinner  &  Eddy. 

Q.  Now  on  the  day  in  question  when  Mr.  Cuadra 
hurt  his  leg,  what  time  did  you  go  to  work  in  the 
barge  that  day?  What  time  did  you  start  out? 

A.    We  started  about  8  o'clock. 

Q.  About  8  o'clock  in  the  morning?  And  what 
time  did  he  fall  down  and  hurt  his  leg?  [17] 

A.    What  time? 

A.    Yes. 
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A.    I  don't  remember  what  time  it  was. 

Q.    Would  it  be  late  in  the  afternoon? 

A.  No,  not  that.  When  he  started  to  work,  you 
know,  when  we  started  to  piling  the  cases  is  when 
he  met  his  accident  at  that  time. 

Q.  Well,  he  had  worked  several  hours  before  he 
fell  down  and  hurt  his  leg,  hadn't  he? 

A.     Oh,  about  two  hours,  I  guess. 

Q.     You  say  it  happened  in  the  morning  then? 

A.    Yes,  it  was. 

Q.    What  time  in  the  morning? 

A.    We  started  about  8  o'clock;  maybe  around 

9  o'clock,  I  guess,  9  or  10  o'clock,  something  like 
that;  I  couldn't  say  exactly. 

Mr.  Soriano :  I  don't  believe  he  understands  your 
question. 

Mr.  Merrick:  I  am  trying  to  find  out  what  time 
of  day  he  hurt  his  leg. 

Q.  You  started  working  you  say  about  8  o'clock 
in  the  morning  ? 

A.  Eight  o'clock.  Maybe  about  10  o'clock.  I 
don't  remember  what  time  is  that,  maybe  around 

10  o'clock. 

Q.  Could  it  have  been  3  or  4  o'clock  in  the  after- 
noon? A.    Pardon  me  ?  [18] 

Q.     Could  it  have  been  4  o'clock  in  the  afternoon? 

A.    No. 

Q.    Did  you  work  steadily  all  day  in  the  barge? 

A.     Yes,  we  worked  until  we  finished. 

Q.  Well,  how  many  hours  would  you  work,  eight 
or  ten?  A.    Oh,  maybe  10  hours,  I  guess. 
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Mr.  Merrick:    That  is  all  I  have. 

Mr.  Soriano:  I  have  just  a  couple  of  questions. 
Just  a  moment. 

Redirect  Examination 

By  Mr.  Soriano: 

Q.  How  long  had  you  worked  on  this  particular 
barge  that  you  were  loading  at  the  time  that  Mr. 
Cuadra  was  injured? 

A.    I  worked  about  10  hours. 

Q.     On  the  same  barge? 

A.     On  the  same  barge. 

Q.    Now,  this  barge 

The  Court:  I  didn't  imderstand  that.  You  say 
you  worked  10  hours  yourself,  is  that  right? 

Witness:  Yes.  Because  Mr.  Cuadra  was  acci- 
dentally injured,  and  also  there  were  still  boys 
working  to  finish.  Ten  hours,  we  worked  about  ten 
hours  at  that  time. 

Q.  Now  this  barge,  how  was  it  brought  along- 
side of  the  Alaska  Queen?  [19] 

A.    Yes.  Pardon  me? 

Q.  How  was  it  brought  alongside  the  Alaska 
Queen?  A.     The  gas  boat. 

Q.     The  gas  boat?  A.    Yes. 

Q.    A  cannery  tender? 

A.  A  cannery  tender,  yes.  The  cannery  tender 
brought  it  to  the  side  of  the  Alaska  Queen. 

Q.    Where  were  they  taking  the  salmon? 

A.    When  we  finished  loading  that  barge  they 
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take  it  out  of  the  river  to  the  bay  because  the  bi^ 

ship  is  waiting  for  it. 

Q.     The  ship?  A.    Yes. 

Q.  Do  you  know  how  many  barges  were  taker 
in  and  out  of  there? 

A.     Just  only  one.   Only  one  barge  we  bring  out 

Q.  Is  that  the  only  barge  you  loaded  for  tht 
entire  season? 

A.     Oh,  well,  that  is  the  only  time  that  I  worked 

Q.     That  is  the  only  one  you  worked  on? 

A.    Yes. 

Q.  Actually  the  barge  was  afloat  when  it  came 
back  and  forth.  What  was  the  condition  around  th€ 
Alaska  Queen?  Was  she  high  and  dry,  or  was  she 
anchored,  or  just  what  was  the  condition  of  the 
water  around  the  Alaska  Queen?  [20] 

A.  The  water  at  high  tide  the  water  would  be 
up,  you  know  what  I  mean.  At  high  tide  the  watei 
go  inside  of  the  river,  but  still  that  river  never  dry, 
you  know. 

Q.  There  was  ample  water  to  bring  the  Alaska 
Queen  in  and  also  to  bring  barges  back  and  forth? 

A.    Yes. 

Q.  Were  the  barges  brought  in  by  cannery  ten- 
ders belonging  to  the  Alaska  Queen,  or  to  the  Queen 
Fisheries  ?  A.    Yes. 

Mr.  Soriano:  That  is  all  the  questions  I  have. 
Thank  you. 

Mr.  Merrick:    I  have  no  recross  examination. 

I  would  like  to  have  this  man  stay  in  attendance, 
your  Honor. 
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The  Court:    Is  he  under  subpoena? 
Mr.  Poth:  We  will  keep  him,  your  Honor. 

(Witness  excused.) 
Mr.  Poth:    I  will  call  Mr.  John  E.  Stewart. 

JOHN  E.  STEWART 

a  witness  called  by  the  Plaintiff,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Poth: 

Q.    Will  you  state  your  name,  please? 

A.    John  E.  Stewart.  [21] 

Q.    Where  do  you  live,  sir? 

A.  My  address  is  6608  S.E.  24th,  Mercer  Island, 
Wash. 

Q.  And  are  you  a  licensed  and  practicing  physi- 
cian and  surgeon  under  the  laws  of  the  State  of 
Washington?  A.    Yes,  I  am. 

Q.  Do  you  maintain  offices  or  a  clinic  in  this 
vicinity.  Doctor? 

A.    I  maintain  offices  at  1012  Summit  Avenue  in 

Seattle. 

Q.  And  during  your  practice,  did  you  have  occa- 
sion to  see  and  treat  Santos  Cuadra,  the  plaintiff, 
in  this  action?  A.    Yes,  I  did. 

Q.    And  who,  if  anyone,  employed  you.  Doctor? 

A.  He  was  sent  to  me  for  treatment  by  the  Pa- 
cific Insurance  Adjusters. 

Q.  And  what  did  you  find?  Well,  when  did  you 
first  see  him.  Doctor? 
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A.    I  first  saw  Mr.  Cuadra  on  July  29,  1953. 

Q.    And  what  was  his  condition  at  that  time? 

A.  Well,  Mr.  Cuadra  came  to  me  with  a  com- 
plaint of  pain  in  the  left  knee  which  he  had  ascribed 
to  an  accident  which  occurred  on  July  20,  1953. 
Would  you  like  his  history  as  he  gave  it  to  me  ? 

Q.     Well,  no.. 

A.     Just  what  his  condition  was? 

Q.    Yes. 

A.  Examination  of  the  left  knee  showed  a  slight 
increase  [22]  in  circumference  just  above  the  pa- 
tella, this  being  14%  on  the  left  and  14%  on  the 
right.  This  along  with  the  feel  of  the  knee  sug- 
gested the  presence  of  a  slight  amount  of  fluid  in 
the  knee  joint.  The  tenderness  was  localized  over 
the  femoral  or  upper  attachment  of  the  ligament 
which  joins  the  knee  joint  together  on  this  inner 
side,  that  is,  the  ligament  which  goes  from  the 
femoral  condyle  to  the  tibial  condyle,  and  the  ten- 
derness in  that  locality  indicated  to  me  at  that  time 
that  I  was  probably  dealing  with  a  strain  of  his 
medial  ligament. 

He  had  some  limitation  of  flexion  on  this  left 
side,  the  heel  coming  to  within  10  inches  of  his  but- 
tock while  on  the  right  side  it  would  touch  his 
buttock.  Those  are  my  findings  on  his  knee  at  that 
examination. 

Q.    And  did  you  make  any  later  diagnosis  1 

A.  My  diagnosis  at  that  time  was  a  strain  of  the 
medial  collateral  ligament  of  the  left  knee. 
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Q.  Was  his  knee  swollen  or  anything  that  you 
could  see  from  the  outside? 

A.  There  was  a  very  slight  amount  of  swelling, 
as  indicated  by  my  measurements,  the  left  knee  be- 
ing a  quarter  of  an  inch  only  greater  than  the  right. 

Q.  What  if  anything  did  you  do  to  treat  him, 
if  you  did  treat  him  at  that  time?  [23] 

A.  The  initial  treatment  consisted  of  felt  and 
elastic  bandage  support  to  the  knee  and  physical 
therapy  in  the  form  of  heat  and  massage  and  whirl- 
pool baths  in  a  hydro  tub. 

Q.    When  did  you  next  see  him? 

A.    I  saw  him  on  August  5,  1953. 

Q.    Was  that  at  your  office  ? 

A.     That  was  at  my  office. 

Q.  What  was  your  diagnosis  at  that  time,  if  you 
remember  ? 

A.  My  diagnosis  was  still  a  strain  of  the  medial 
ligament  of  the  left  knee. 

Q.    Did  you  ever  make  any  different  diagnosis? 

A.    Yes,  I  did. 

Q.    What  was  that.  Doctor? 

A.  It  was  following  several  months  of  conserva- 
tive therapy  during  which  time  I  had  given  him 
this  belt  and  Ace  Bandage  support  and  given  him 
a  plaster  cylinder  to  completely  immobilize  the  knee 
which  I  applied  on  September  22  and  removed  on 
October  21st. 

Q.    A  plaster  cylinder? 

A.     So  that  was  about  a  month,  yes. 

Q.    What  is  it? 
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A.  It  is  a  cast  to  keep  the  knee  from  moving, 
and  feeling  that  with  this  type  of  injury  the  healing 
would  take  place  better  with  immobilization.  And 
because  of  [24]  continued  complaint  of  pain  I  fin- 
ally decided  to  explore  the  knee  joint  surgically. 

Q.  And  did  you  make  such  an  exploration,  Doc- 
tor? 

A.  I  made  such  an  exploration  on  November  10 
at  the  Providence  Hospital.  ^  I 

Q.  What  did  you  find,  if  anything,  upon  your 
exploration  ? 

A.  At  the  time  of  exploration  I  found  some  hy- 
pertrophy or  overgrowth  of  the  pad  of  fatty  tissue 
just  underneath  the  patellar  tendon.  I  found  some 
fraying  and  yellowness  of  the  medial  meniscus,  but 
no  frank  tear,  such  as  one  usually  finds  in  any 
severe  injury  to  the  meniscus.  The  meniscus  was 
removed  in  its  entirety  because  one  is  unable  to 
explore  the  back  half  of  the  meniscus  without  tak- 
ing it  out,  and  no  tear  was  found  in  the  back  half 
of  the  meniscus.  It  too  was  yellowish  in  color  and 
somewhat  frayed. 

Q.     How  did  he  progress  after  that  1 

A.  Very  slowly.  He  was  discharged  from  the 
Providence  Hospital  on  November  23.  On  Novem- 
ber 30  there  was  still  a  small  amount  of  fluid  in  his 
joint.  On  December  14  I  have  a  note  that  Mr. 
Cuadra  states  that  he  is  much  better  now  than  he 
was  prior  to  his  surgery,  but  I  noted  he  still  lacked 
fiYe  degrees  of  complete  extension. 

On  January  12,  now  eight  weeks  post-operative, 
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at  the  present  time  he  is  walking  with  some  limp. 
He  [25]  continued  with  his  physical  therapy  treat- 
ments. On  February  1,  1954,  he  still  continued  to 
have  some  pain  in  his  knee.  On  February  8  be- 
cause of  continued  complaint  of  pain  in  the  knee  I 
gave  him  an  injection  of  some  hydra-cortone  which 
is  an  anti-inflammatory  medication  that  we  use  to 
quiet  down  a  reaction  within  the  joint. 

On  February  15  I  made  a  note  that  this  patient 
is  difficult  to  evaluate  in  that  there  was  very  little, 
if  any,  objective  evidence  of  disability.  The  swell- 
ing had  gone  down.  The  measurements  above  the 
patella  were  the  same.  There  was  no  fluid  in  the 
joint. 

I  have  a  note  that  he  stated  that  he  could  not 
get  along  without  his  bandage,  but  I  indicated  I 
felt  he  was  now  using  it  as  a  crutch  and  we  start 
going  without  the  bandage. 

A  note  on  March  1 :  he  stated  that  he  was  getting 
better,  that  he  had  no  physical  therapy  for  the  past 
week,  no  swelling  of  the  knee;  on  March  5,  he  was 
still  complaining  of  pain  in  his  l^nee  and  wanted 
more  physical  therapy  but  I  urged  him  to  continue 
on  with  his  over-all  general  activity. 

On  March  22,  he  was  walking  without  a  limp  and 
he  had  a  full  range  of  knee  movement  and  but  one- 
half  inch  atrophy  of  the  left  thigh.  At  that  time  I 
stated  [26]  it  was  my  opinion  that  he  was  ready 
for  some  type  of  work. 

On  April  12,  a  full  range  of  movement  of  his 
knee,  no  swelling.   He  was  still  complaining  some- 
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what  of  pain  and  I  noted  I  found  it  difficult  tc 
understand  his  complaints  in  view  of  the  lack  oi 
objective  evidence.  I  did  give  him  a  second  hydra- 
cortone  infiltration,  and  on  April  19  he  stated  thai 
he  had  felt  better  following  the  hydra-cortone  in- 
filtration and  I  urged  him  to  find  a  job  and  to  checl^ 
with  me  in  one  month. 

There  were  two  more  visits,  one  on  5-17-54,  at 
which  time  he  stated  he  got  along  all  right  during 
the  daytime  but  had  occasional  aches  at  night.  He 
had  a  full  range  of  movement,  and  he  now  pointed 
to  the  outer  side  of  the  knee  as  to  the  area  of  dis- 
comfort. 

The  surgery  had  been  on  the  innerside  of  his 
knee.  He  had  no  pain  in  the  area  that  the  surgery 
had  been  carried  out.  I  neglected  to  mention  that 
at  the  time  of  the  surgery  I  was  able  to  visualize 
the  anterior  or  front  half  of  the  lateral  side  of  the 
knee  joint  by  retracting  the  patellar  tendon  to  one 
side,  and  I  could  see  no  evidence  of  anything  wrong 
with  the  lateral  meniscus,  and  this  was  the  area  of 
which  he  was  complaining  of  pain  on  my  last  visit 
of  5-17-54.  [27] 

He  was  advised  that  no  further  treatment  was 
indicated  and  that  I  felt  that  he  was  capable  of  full 
duty  and  no  further  visits  were  planned. 

He  did  come  to  me  on  August  12  with  a  form 
for  unemployment  compensation,  and  on  examina- 
tion then  he  had  a  full  range  of  movement  of  the 
knee.  His  complaint  was  still  on  the  lateral  aspect, 
not  over  the  operative  area,  no  swelling  present,  no 
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fluid  in  the  joint,  and  at  the  time  the  form  was 
I  filled  out  I  noted  that  I  had  felt  that  he  had  been 
ready  for  full-time  work  on  5-17-54,  and  part-time 
I  work  as  of  3-22-54. 

I      I  noted  "I  do  not  think  this  patient  is  having  the 
1  pain  of  which  he  complains."   At  the  time  of  sur- 
;  gery  the  anterior  portion  of  the  lateral  meniscus 
I  could  be  viewed  and  nothing  abnormal  was  found 
in  that  area. 
Q.    Did  you  take  X-rays  of  him? 
A.     Yes,  I  did. 

Q.    And  when  did  you  take  the  last  X-rays,  Doc- 
tor? 

A.     The    last — the    X-rays — the    only    X-rays — 
there  were  two  sets  of  X-rays,  one  on  7-29-53  and 
one  on  9-8-53. 
Q.     There  have  been  no  X-rays  taken  since  9- 
1  8-53? 

I      A.     Not  by  me,  no,  sir.   No.   Those  X-rays  were 
within  normal  limits.  [28] 

Q.     That  would  be  September  9,  1953? 
A.    That  is  correct. 

Q.    What  date  did  you  operate  on  him? 
A.    I  beg  your  pardon? 

Q.    What  date  was  it  that  you  operated  on  him? 
A.     I  operated  on  him  the  month  after  that,  11- 
9-53. 

Q.    Does  this  man  in  your  opinion  have  any  per- 
manent disability? 

A.    At  the  time  of  my  last  examination  I  recom- 
mended a  disability  of  15  per  cent  on  that  knee 
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based  primarily  on  his  subjective  complaint  and  thi 
fact  that  he  was  missing  his  medial  meniscus  whic] 
I  believe  gives  some  disability  ordinarily. 

Q.  And  that  would  be  attributable  to  the  injur 
that  he  sustained,  I  believe,  July  20,  1953  ? 

A.     I  didn't  get  that. 

Q.  That  would  be  attributable  to  the  injury  hi 
sustained  July  20,  1953?  A.    Yes. 

Q.    While  working  in  Alaska?  A.    Yes. 

Mr.  Poth:  I  have  no  further  questions,  Doctoi 
Thank  you. 

Cross  Examination 
By  Mr.  Merrick:  [29] 

Q.  For  the  record,  I  think  you  should  be  quali 
fied.  Doctor.  Where  did  you  take  your  medica 
training  ? 

A.  I  am  a  graduate  of  Harvard  medical  schoo 
and  following  a  year  of  internship  in  the  Alamedj 
County  Hospital  and  three  years  of  Marine  dut^ 
with  the  Navy,  I  had  four  years  of  orthopedic  train 
ing  at  Harvard,  that  is,  in  Boston  at  the  Massachu 
setts  General  Hospital,  Peterbent  Brigham,  Bostoi 
Children's  Hospital. 

Q.  Do  you  belong  to  any,  are  you  a  member  oj 
any  boards? 

A.  Yes,  I  am  a  member  of  the  American  Boarc 
of  Orthopedic  Surgeons. 

Q.    And  of  any  societies? 

A.  And  of  the  King  Coimty  Medical  Society 
American  Medical  Society,  the  American  Board  oi 
Orthopedic  Surgeons,  the  West  Coast  Orthopedic 
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Association,  the  Pacific  Northwest  Orthopedic  So- 
ciety. 

Q.  You  specialize  then  in  the  orthopedic  branch 
of  medicine  ? 

A.     I  do  only  orthopedic  work. 

Q.  Now  I  believe  you  testified  that  you  rated 
this  man  at  15  per  cent  permanent  partial  disabil- 
ity. Was  that  your  testimony?  A.    Yes. 

Q.  Is  that  a  minimum  rating  under  the  Alaska 
Compensation  Act  ? 

A.  That  is  a  rating  which  expresses  a  minimal 
disability  to  a  knee  joint.  [30] 

Q.  And  that  was  because,  you  say,  of  subjective 
symptoms  and  the  fact  that  you  had  found  it  neces- 
sary to  remove  the  cartilage  ? 

A.     That  is  correct. 

Q.  At  the  time  of  your  rating  there  were  no 
objective  symptoms? 

A.  No.  He  had  a  full  range  of  movement,  no 
tenderness  over  the  operative  side,  and  no  swelling 
of  the  knee  joint. 

Q.  I  gathered  that  you  had  a  good  result  from 
the  surgery,  is  that  right? 

A.    I  am  sorry;  I  didn't  get  that  exactly. 

Q.  The  result  from  surgery  was  satisfactory, 
was  it  not? 

A.  He  had  no  further  complaints  on  that  side  of 
the  knee  where  the  surgery  had  been  carried  out. 

Q.  When  he  first  came  to  you  that  was  the  only 
side  of  his  knee  that  he  was  complaining  about,  is 
that  right?  A.     That  is  true. 
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Q.  And  after  surgery  he  complained  about  the 
outer  side  of  the  knee,  is  that  right? 

A.  I  believe  it  was  about  a  month  or  two  after 
the  surgery  that  he  first  complained  of  pain  on  the 
outer  side  of  his  knee. 

Q.  I  believe  that  you  testified  that  during  the 
surgery  you  had  an  opportunity  to  examine  the 
outer  side  of  the  [31]  knee  and  you  could  find 
nothing  wrong? 

A.     I  could  see  nothing  wrong  with  it. 

Q.  Now  initially  my  understanding  is  that  you 
treated  him  conservatively,  is  that  the  word  you 
used? 

A.  I  treated  him  conservatively  for  quite  a  few 
months  because  I  did  not  feel  that  during  those  first 
few  months'  period  that  he  had  anything  that  would 
require  surgical  exploration,  such  as  a  torn  menis- 
cus. 

Q.  In  other  words  a  knee  injury  can  be  treated 
conservatively  or  by  using  surgical  intervention,  is 
that  right? 

A.  Yes,  depending  upon  the  indications  that  are 
present. 

Q.  For  the  record,  what  is  conservative  treat- 
ment? 

A.  Conservative  treatment  consists  of  carrying 
out  support  measures  usually  in  the  form  of  rest, 
massage,  hydracortone  infiltrations  of  the  joint,  all 
of  these  designed  to  allow  nature  to  heal  an  injured 
area  without  intervention  by  the  physician. 

Q.    Initially  you  started  out  by  using  a  felt  and 
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elastic  band  on  his  knee?  A.    That  is  correct. 

Q.  Was  that  one  of  those  Ace  bandages  that  you 
put  on? 

A.  That  is  an  Ace  bandage  that  is  wrapped 
around  the  knee  and  it  immobilizes  it  about  50  per 
cent  of  the  way. 

Q.  Now,  you  treated  him  conservatively  then  un- 
til approximately  November  10  when  you  operated 
on  the  knee?  [32] 

A.     That  was  my  operative  date. 

Q.  And  I  believe  you  testified  that  the  meniscus 
which  was  removed  was  yellowed,  or  a  yellow  color  ? 

A.     Yes,  it  was. 

Q.    Is  there  anything  significant  about  that? 

A.  It  indicates  degenerative  changes  within  the 
meniscus.  I  was  frankly  disappointed  in  not  finding 
a  tear  in  this  meniscus.  It  is  usually  in  those 
menisci  which  are  completely  torn  at  the  time  of 
injury  that  we  get  our  most  satisfying  results  be- 
cause we  obviously  remove  something  that  has  been 
badly  damaged,  but  this  meniscus  was  yellowed, 
which  as  I  say,  is  a  finding  of  degeneration.  The 
margins  were  frayed,  and  there  was  no  evidence  of 
acute  injury. 

Q.  Well,  from  the  yellowness  could  it  be  that  it 
would  be  an  old  injury? 

A.  Old  injury,  or  aging,  premature  aging  in  an 
individual. 

Q.  And  then  you  can't  testify  with  reasonable 
medical  certainty  that  this  injury  resulted  from  an 
accident  of  July  20,  can  you? 
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A.  If  I  may  qualify  that,  the  injury  to  the 
meniscus,  no,  I  can't  testify  that  the  changes  in  the 
meniscus  were  due  to  the  injury  of  November  20. 

Q.     Or  do  you  mean  of  July  20. 

A.  Or  July  20.  I  did  feel  that  the  man  had  in- 
jured Ms  [33]  from  my  first  examination. 

Q.  But  this  fraying  and  yellowing  meniscus 
would  indicate  an  old  injury,  degenerative,  or 

A.  Yes,  it  would.  That  is,  one  of  many  years' 
duration. 

Q.  Now  after  your  surgery  did  you  again  at  any 
time  find  any  objective  evidence  of  injury'? 

A.  Well,  during  the  immediate,  post-operative 
period  there  was  the  usual  fluid  within  the  joint 
and  tenderness  that  one  finds  anywhere  from  six 
to  eight  weeks'  post-operative,  and  which  subsided 
in  perhaps  a  little  longer  than  the  usual  amount  of 
time,  that  is,  in  eight  weeks  rather  than  in  four  or 
six  weeks,  but  other  than  that  there  were  no  objec- 
tive signs.  I  believe  I  did  mention  that  the  thigh 
measurements  on  the  left  side  at  the  time  that  I 
discharged  him  was  one-half  inch  less  than  on  the 
right. 

Q.     Could  that  be  unusual  in  the  normal  person? 

A.  No,  neither  for  a  normal  person  than  a  right- 
handed  individual  usually  has  a  larger  right  thigh 
than  left  and  surgery  alone  and  the  period  of  im- 
mobilization that  he  had  would  be  adequate  to  ex- 
plain that  amount  of  atrophy. 

Q,     In  other  words,  there  is  nothing  significant 
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about  the  one  inch  atrophy  as  far  as  the  operation 

is  concerned? 

A.     Of  a  half -inch  atrophy,  or [34] 

Q.     Yes,  a  half  inch? 

A.  Half  inch?  No,  that  is  not  a  significant 
amount  of  atrophy. 

Q.  Now  when  was  the  last  date  that  you  noticed 
any  evidence  of  fluid  in  the  joint? 

A.  February  15  I  noted  that  there  was  no  fluid 
•11  the  joint. 

Q.     What  is  significant  about  that,  if  anything? 

A.  Fluid  in  the  knee  joint  is  a  response  to  in- 
ternal irritation,  and  ordinarily  if  there  is  any  irri- 
tation within  the  knee  joint,  such  as  from  a  torn 
meniscus  there  will  be  a  response  in  the  form  of 
generation  of  fluid.  Therefore,  if  no  fluid  is  present 
one  can  be  reasonably  certain  that  there  is  very 
little  irritation  within  the  joint. 

Q.  I  see.  Getting  back  to  these  X-rays.  X-rays 
of  the  knee  joint,  those  would  only  show  bone  dam- 
age anyway,  wouldn't  they? 

A.  They  would  show  bone  damage ;  if  there  were 
considerable  degeneration  of  the  articular  surface 
of  the  knee  joint,  it  would  show  narrowing  of  the 
joint  space  which  was  not  present  here  and  was  not 
apparent  at  the  time  of  surgery. 

Q.  I  believe  you  testified  that  the  pictures  of 
the  —  in  other  words,  they  were  within  normal 
limits?  [35] 

A.     They  were  within  normal  limits. 

Q.    I  believe  you  testified  that  as  of  March  22 
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he  was  ready  to  go  back  for  some  type  of  workl 

A.    Yes. 

Q.  And  you  urged  him  to  go  to  work,  was  that 
it?  A.    Yes  I  did. 

Q.    Did  he  appear  reluctant  to  look  for  work? 

A.    Yes. 

Q.  I  believe  you  testified  that  as  of  May  17, 
1954  in  your  opinion  he  was  ready  for  full  dutyl 

A.     Yes. 

Q.    The  date  was  5-17-54,  I  believe  you  said? 

A.    Yes. 

Mr.  Merrick :    That  is  all  that  we  have. 

Redirect  Examination 
By  Mr.  Poth: 

Q.  Do  you  have  your  office  record  with  you 
there.  Doctor?  A.    Yes,  indeed. 

Q.  I  wonder  if  I  could  just  review  it  for  jusi 
a  minute  and  it  might  prompt  me  to  ask  some  fur- 
ther questions.  A.     Surely. 

Q.  I  noticed  that  you  made  a  notation  in  here 
on  your  operative  procedure,  * 'through  a  transverse 
incision  over  the  interior,  medial  joint  line  a  torr 
cavity  was  exposed."  What  torn  cavity  were  yor 
referring  to,  Doctor?  [36] 

A.  The  knee  joint  cavity.  We  call  the  ares 
within  the  knee  joint  the  joint  cavity  since  it  is 
enclosed  by  a  capsular  membrane. 

Q.     Was  that  torn?  A.     No. 

Q.    No?  A.    No. 

Q.    I  notice  there  was  erosion  on  the  anterio] 
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margin  of  the  articular  surface  of  the  femur,  where 
I  this  had  been  impinging?  A.     Impinging. 

j  Q.  (Continuing)  Upon  this  torn  medial  menis- 
'  cus.  What  torn  medial  meniscus  were  you  referring 
;  to,  Doctor? 

\      A.     I  think  if  you  will  read  the  description  under 

I  the  findings  there  that  I  mentioned  that  the   an- 

I  terior  horn  of  this  meniscus  was  frayed  and  with 

a  small  fragment.  That  is  not,  and  I  purposely  left 

out  the  word  *'torn"  because  that  is  not  the  term 

that  is 

Q.  You  did  put  ^'torn"  in  at  the  time  that  you 
made  this?  A.     In  the  anterior  horn,  yes. 

Q.     Tornmedial  meniscus'? 
A.     That  is  correct,  yes. 

Q.  You  did  put  that  in  when  you  made  this 
report  ? 

A.  Yes,  sir.  I  am  qualifying  the  expression  in 
that  it  does  not  mean  the  type  of  tear  I  spoke  of 
when  I  [37]  reviewed  the  record  in  which  there 
has  been  a  complete  split  or  tear  of  the  cartilage. 
Q.  Oh,  yes.  Doctor,  what  was  the  reasonable 
value  of  your  charges? — for  this  service? 

A.  I  believe  my  operative  fee  on  that  was  $175 
which  you  can  compare  with  the  King  County  Med- 
ical Service  Bureau  fee  of  $160.00. 

Mr.  Poth:     Thank  you  very  much,  Doctor. 

Recross  Examination 
By  Mr.  Merrick: 

Q.     That  was  not  paid  by  Mr.  Cuadra? 
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A.    Pardon  me? 

Q.  Mr.  Cuarda  did  not  pay  your  surgical  fee, 
did  he? 

A.    No,  that  was  paid  by  the  insurance  company. 

Q.     Under  the  compensation  claim? 

A.     Yes,  sir. 

That  is  all  that  I  have,  your  Honor. 

The  Court :    You  may  be  excused,  Doctor. 

(Witness  excused.) 
We  will  recess  until  2:00  o^clock,  p.m. 

(Whereupon  court  was  recessed  until  2:0C 
p.m.) 

(Court  reconvened  at  2:00  o'clock,  p.m.  [38] 
The  Court:     The  court  will  be  convened. 

HOWARD  W.  MCKETT 

a  witness  called  by  the  plaintiff,  being  first  dulj 
SAVorn,  was  examined  and  testified  as  follows: 

Direct  Examination 
ByMr.  Poth: 

Q.    Will  you  state  your  name,  please? 

A.    Howard  W.  Rickett. 

Q.    Where  do  you  live,  sir? 

A.  4208  50th  Avenue,  N.E.,  Seattle  5,  Wash 
ington. 

Q.  And  are  you  a  licensed  and  practicing  phy 
sician  and  surgeon  under  the  laws  of  the  State  o: 
Washington?  A.    Yes,  I  am. 

Mr.  Merrick:    We  will  concede  his  qualifications 

Q.     (By  Mr.  Poth):     I  would  like  to   ask  th( 
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doctor  his  qualifications,  if  I  may.  Do  you  practic(3 

any  particular  specialty,  Doctor? 

A.    Yes. 

Q.    What  is  that? 

A.  I  specialize  in  orthopedic  surgery  and  frac- 
tures. 

Q.    Do  you  maintain  offices  in  this  city? 

A.    I  do.  ^"'^ 

Q.  And  are  you  by  yourself  or  are  you  with 
other  specialists?  [39] 

A.  I  am  sharing  office  space  with  two  other 
orthopedic  specialists. 

Q.    Who  are  they? 

A.    Dr.  E.  M.  Burgess  and  Dr.  Roscoe  Moseman. 

Q.  What  preparation  have  you  had  for  the  prac- 
tice of  your  speciality? 

A.  Following  the  usual  one  -  year  internship 
which  I  finished  in  1941  I  served  five  years  as  a 
naval  officer,  as  a  naval  medical  officer  in  the  United 
States  Navy ;  and  three  years  of  that  time  was  spent 
in  orthopedic  work.  The  last  year  and  one  half  I 
was  chief  of  orthopedic  surgery  at  the  United 
States  Naval  Hospital  at  Bremerton,  Washington. 
Following  discharge  from  the  service  I  spent  two 
and  one-half  years  in  orthopedic  residency  training 
under  the  University  of  Washington  Medical  school. 
I  was  certified  by  the  American  Board  of  Ortho- 
pedic Surgery  in  1952. 

Q.  And  are  you  a  member  of  any  other  societies 
or  groups  in  connection  with  the  practice  of  your 
profession.  Doctor? 
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A.  I  am  a  member  of  the  King  County,  State, 
and  American  Medical  Associations,  the  Western 
Orthopedic  Association,  and  the  North  Pacific  Or- 
thopedic Society. 

Q.  During  the  course  of  your  practice  did  you 
have  occasion  to  see  and  examine  Santos  Cuarda? — 
the  plaintiff  [40]  in  this  case?  A.     Yes,  I  did. 

Q.  And  when  was  the  last  time  that  you  saw 
him  ? 

A.  The  last  time  that  I  saw  this  patient  was 
on  May  16,  1955. 

Q.     That  was  yesterday?  A.    Yes,  sir. 

Q.  Had  you  seen  him  on  other  occasions  or  on 
another  occasion? 

A.     I  saw  him  on  one  other  occasion. 

Q.     When  was  that.  Doctor? 

A.     That  was  on  June  30,  1954. 

Q.  And  when  you  saw  him  yesterday  what  did 
you  find  his  condition  to  be  with  reference  to  his 
left  knee  and  leg? 

A.  Do  you  mean  as  far  as  his  diagnosis  or  do 
you  want  his  physical  findings? 

Q.  Well,  you  start  in  your  own  way.  Doctor? 
Tell  us  all  about  it. 

A.  As  far  as  his  condition  is  concerned,  his  com- 
plaints at  the  time  that  I  saw  him  were  as  follows: 
I  have  pain  in  my  left  knee  and  here 

Mr.  Merrick:  Your  Honor,  I  am  going  to  object 
to  any  subjective  complaints.  It  is  obvious  from  the 
preliminary  examination  that  Doctor  Rickett  was 
not  the  attending  physician.  I  think  his  diagnosis 


Queen  Fisheries,  Inc.,  et  al.  63 

(Testimony  of  Howard  W.  Rickett.) 

and  so  forth   [41]   should  be  limited  to  what  the 

objective  findings  were  and  not  subjective. 

The  Court:  Doctor,  is  your  testimony  going  to 
be  based  upon  the  statement  given  you  by  the 
patient  ? 

The  Witness:  Well,  physical  examination  and 
X-rays  are  also  taken  into  consideration,  your 
Honor. 

The  Court:  But  the  complaint  he  gave  you  is 
part  of  your  foundation? 

The  Witness:  That  is  necessarily  a  part  of  it 
in  order  to  determine  the  exact  points  of  possible 
injury  or  of  difficulty. 

The  Court:  I  think  the  Court  will  have  to  over- 
rule the  objection. 

The  Witness:  The  patient  complained  of  pain  in 
his  left  knee  and  indicated  over  the  inner  and  outer 
aspect  of  the  knee  joint,  that  is,  on  both  the  left 
and  the  right  side  of  the  left  knee  joint. 

If  I  sit  for  a  few  minutes  and  get  up  and  walk 
I  have  to  stand  for  a  while  before  I  can  start  out 
because  of  the  pain  in  my  knee.  Going  up  and 
down  steps  makes  the  pain  worse.  If  I  am  walking 
on  the  level  it  doesn't  bother  me  too  much.  I  tried 
to  work  for  two  days  and  the  knee  became  swollen, 
and  also  when  I  went  to  turn  over  in  bed  at  night 
I  had  pain  in  the  knee,  and  again  he  indicated 
exactly  in  the  same  area.  [42] 

The  knee  doesn't  lock  or  catch.  It  does  give  way 
at  times.  I  can  walk  several  blocks  and  then  I  will 
take  a  rest  for  a  while  and  I  can  go  on  in  order 
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to  keep  the  knee  from  hurting. 

As  far  as  his  physical  examination  was  concerned 
he  exerted  a  moderate  left-leg  limp.  It  was  obvious 
gross  atrophy  of  the  left  thigh  and  calf  muscles. 

Q.  Now,  Doctor,  I  wonder  if  we  can  just  stop 
at  that  point  and  if  you  could  tell  us  what  objective 
symptoms  you  saw  of  atrophy. 

A.  Well,  the  muscles  were  on  gross  inspection 
smaller  on  the  left  side,  and  on  measuring  the  leg, 
which,  incidentally,  both  legs  are  of  equal  length, 
I  measured  the  thigh  at  11  inches  below  a  point,  a 
fixed  point  on  the  pelvis.  On  the  right  side  at  this 
point  it  measured  18%  inches,  and  at  the  same  level 
on  the  left  side,  17%  inches,  a  decrease  in  size  of 
%  inch  at  that  point.  Measuring  13  inches  below  the 
same  fixed  point  on  the  pelvis,  the  circumference 
on  the  right  was  17  inches;  on  the  left  at  the  same 
level  it  was  15%  inches,  which  gives  a  difference  of 
1%  inches. 

The  measurement  of  the  calfs  taken  23  inches 
below  the  same  point  on  the  pelvis  on  the  right 
measured  17  inches;  on  the  left  at  the  same  level, 
15%  inches.  [43] 

Q.     That  would  be  a  difference  of 

A.  I  beg  your  pardon.  I  misread  this;  pardon 
me.  On  the  right  it  was  15%;  on  the  left  at  the 
same  level,  1414?  which  is  1"  difference. 

Q.  Is  that  within  normal  limits,  or  otherwise, 
Doctor  1 

A.  No.  I  would  say  that  was  definitely  outside 
the  normal  limit. 
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Q.  What  degree  of  atrophy,  if  yon  are  able  to 
estimate  a  ' 'degree"  in  relation  to  this  patient? 

A.  I  would  say  anything  up  to  %  inch,  between 
%  and  %  inch  is  within  normal  limits.  A  %  inch 
difference  would  be  within  normal  limits. 

Q.  All  right  now  assume  that  in  August  of 
1954  the  measurements  had  only  been  a  half  inch, 
what  would  the  increase  if  any  that  you  have  testi- 
fied to  signify  to  you,  if  anything  *? 

A.  Well,  I  would  say  that  there  had  been  a 
gradual  shrinkage  of  the  musculature  since  that 
period  of  time. 

Q.  All  right,  you  may  proceed.  Doctor,  with  the 
examination. 

A.  On  further  physical  examination  of  the  left 
knee  there  was  noted  the  hockey  thick  shaped  sur- 
gical incisional  scar  over  the  inner  joint  line  on  the 
left.  This  was  somewhat  widened  but  well  heeled. 
There  appeared  to  be  slight  swelling  of  the  left 
knee  joint  as  compared  with  the  right.  On  palpa- 
tion there  was  tenderness  [44]  over  the  medial  and 
lateral  joint  line  on  the  left.  That  is  on  the  inner 
and  the  outer  side  of  the  knee.  There  was  no  other 
detectable  tenderness  about  the  knee  joint.  There 
was  some  crepitus,  or  grating,  beneath  the  knee  cap. 
This  was  about  equal  on  both  sides  and  was  not 
painful  on  either  side. 

I  could  not  definitely  detect  any  increased  fluid 
within  the  knee  joint.  The  range  of  motion  on  the 
left,  the  patient  was  able  to  flex  his  knee  to  50 
degrees,  and  on  the  right  to  30  degrees,  which  indi- 
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cates  20  degrees  limitation  of  motion  of  the  left 
knee  on  flexion.  There  appeared  to  be  full  exten- 
sion on  both  sides. 

On  the  extreme  of  flexion  the  patient  complained 
of  pain  over  the  lateral  aspect  of  the  knee  joint. 
That  is  on  the  outer  side.  There  was  no  gross 
relaxation  of  the  anterior  and  posterior  cruciate 
ligament  on  the  left  as  compared  with  the  right. 
There  was  questionable  slight  relaxation  of  the 
medial  collateral  ligament  on  the  left.  No  pitting 
edema  was  present  over  the  lower  leg.  I  could  de- 
tect no  unusual  crepitation  or  grating  within  the 
knee  joint  on  repeated  passive  flexion  and  exten- 
sion. But  the  patient  did  complain  of  pain  over 
both  sides  of  the  joint  on  carrying  out  this  par- 
ticular motion.  X-rays  were  taken  then  [45]  which 
consisted  of  "A.P.,"  lateral,  and  notch  views  of  both 
the  right  and  the  left  knee,  the  right  knee  being 

Mr.  Merrick:  (Interposing)  Will  you  state  for 
the  record  what  was  the  date  of  these  X-rays? 

The  Witness:  These  X-rays  were  on  May  16, 
1955.  The  right  knee  was  taken  for  comparison 
with  the  left  knee.  There  was  seen  some  sharpening 
of  the  tibial  spine  on  both  the  right  and  left  sides. 
The  body  pulled  bilaterally.  I  could  see  no  marked 
amount  of  arthritic  change  on  either  side  as  would 
be  evidenced  by  overgrowth  of  the  bone  of  the 
femoral  condyle  and  also  the  tibial  plateau. 

The  density  of  the  bone  on  each  side  of  the  joint 
line  on  the  left  side  was  decreased  considerably  as 
compared  to  the  right.  There  had  been  some  im- 
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i  provement   in   this   condition,   however,    from   the 

i  views  taken  in  the  previous  examination  of  June 

I  of  1954.  There  was  no  particular  narrowing  of  the 

'  joint  space  on  either  side.   In  the  inter-condylular 

notch  of  the  medial  femoral  condyle  there  appeared 

to  be  some  roughness  of  the  articular  margin.  That 

completed  the  examination  in  this  case. 

Q.  What  conclusions,  if  any,  did  you  draw  from 
your  examination?  [46] 

A.  It  was  my  opinion  that  the  patient  had  some 
evidence  of  a  tear  of  the  lateral  meniscus.  I  was 
also  of  the  opinion  that  he  had  evidence  of  a  chronic 
type  of  sinovitis  and  early  hypertrophic  change  of 
the  medial  femoral  condyle. 

Q.    What  is  synovitis,  Doctor? 

A.  That  is  inflammation  of  the  lining  of  the 
joint. 

Q.  Was  that  present  in  both  knees  or  just  in 
one  knee? 

A.     I  found  no  evidence  of  that  in  the  right  knee. 

Q.  Now  did  you  form  any  conclusion  as  to  the 
cause  of  this  synovitis? 

A.  It  was  my  opinion  that  the  synovitis  might 
be  well  due  to  two  conditions,  (1)  the  original  al- 
leged injury  to  the  medial  meniscus  which  was  sub- 
sequently removed  at  surgery.  The  injury  to  that 
meniscus,  and  the  subsequent  surgery  producing  a 
certain  amount  of  irritation,  but  the  major  cause 
at  the  present  time  I  felt  to  be  on  the  basis  of 
injury  to  the  lateral  meniscus,  and  probably  a  tear 
of  the  lateral  meniscus. 
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Q.  Doctor,  what  does  the  medical  expression, 
"tern  medial  meniscus"  mean? 

A.  To  me  it  would  mean  or  indicate  a  traumatic 
event  causing  a  separation  of  the  fibers  of  the 
medial  meniscus. 

Q.  What  is  a  cause  of  a  yellowing  of  a  menis- 
cus? [47] 

A.  Well,  there  might  be  several  causes  of  that. 
One,  would  be  advancing  age  with  degeneration. 
The  other  cause  would  be  hemosideran  deposits, 
which  is  an  iron  compound  derived  from  blood, 
which  might  well  have  been  in  the  knee  joint  as 
evidenced  by  the  marked  swelling  which  he  alleges 
at  the  time  of  the  injury,  and  as  a  result  of  that 
blood  being  within  the  joint  gradually  being  ab- 
sorbed and  before  it  was  absorbed  the  red  corpuscles 
breaking  down  liberating  hemosideran  and  deposit- 
ing it  in  the  cartilage,  all  of  the  cartilaginus  struc- 
tures actually  and  it  was  also  possible  to  have 
evidence  of  it  in  the  synovia  of  the  joint,  the  lining. 

Q.  Doctor,  in  the  absence  of  a  trauma  injury  or 
some  other  outside  effect  is  it  common  for  one  knee 
only  to  degenerate  with  age  as  distinguished  from 
the  other  knee?  Or  would  they  both  tend  to  degen- 
erate equally  in  the  absence  of  outside  cause? 

A.  In  the  absence  of  outside  cause  it  would  be 
my  opinion  that  the  knees  should  degenerate  about 
equally.  However,  it  is  very  difficult  to  make  any 
statements  in  that  regard  because  there  are  too 
many  factors,  none  of  them  being  a  major  injury 
but  numerous  small  injuries  along  the  way  of  life, 
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so  that  it  is  difficult  to  pin  it  down  to  actual  de- 
generation.  [48] 

Q.  Do  you  have  those  X-rays  with  you,  Doctor, 
that  you  took  yesterday?  A.    Yes. 

Q.  I  wonder  if  you  could  please  indicate  to  the 
court  the  loss  of  density  which  you  have  described 
to  us,  Doctor? 

Mr.  Merrick:  Are  you  going  to  introduce  those 
in  evidence? 

Mr.  Poth:  Yes,  I  had  probably  better  introduce 
them. 

A.  This  is  the  left  knee  and  this  is  the  right 
knee. 

Mr.  Poth:  Will  you  mark  these  for  identifica- 
tion please  ? 

Mr.  Merrick:  Were  these  X-rays  taken  under 
your  supervision.  Doctor? 

The  Witness:     Yes. 

Q.  Did  you  form  any  opinion  as  to  the  cause 
of  the  loss  of  density? 

A.  It  was  my  opinion  that  that  could  be  caused 
by  the  continued  mild  inflammatory  process  that 
was  present  within  the  knee  joint,  and  also,  sec- 
ondly, to  disuse  as  far  as  the  extremity  was  con- 
cerned. 

Mr.  Merrick:    As  far  as  what  was  concerned? 

The  Witness:     The  extremity. 

(Plaintiff's  Exhibits  Nos.  1,  2,  3,  4,  5,  6  inclu- 
sive, marked  for  identification.)  [49] 

Q.  Showing  you  what  have  been  marked  for 
identification  as  Plaintiff's  Exhibits,  Nos.  1,  2,  3,  4, 
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5,  6,  I  wonder  if  you  please  describe  to  the  court 
and  show  to  the  court  what  you  found  there  in 
regard  to  the  condition  of  that  knee. 

The  Court:  Is  there  any  objection  to  these  ex- 
hibits ? 

Mr.  Merrick:    When  were  these  taken? 

The  Witness:     They  were  taken  yesterday. 

Mr.  Merrick:     No  objection. 

Mr.  Poth:  I  will  offer  Plaintiff's  Exhibits  IsTos. 
1  to  6  inclusive  in  evidence. 

The  Court:  Plaintiff's  Exhibits  Numbers  1,  2,  3, 
4,  5,  6  may  be  admitted  in  evidence. 

(Plaintiff's    Exhibits   1-6    received   in    evi- 
dence.) 

The  Witness:     Do  we  have  a  shadow  box? 

The  Court :    We  haven't  a  shadow  box  here. 

The  Witness:  Well,  I  think  possibly  I  can  show 
it  with  these  lights.  It  makes  it  a  little  difficult, 
however,  that  is,  from  the  standpoint  of  showing 
this  up  properly. 

Exhibit  No.  2  is  an  antro-posterior  X-ray  of  Mr. 
Cuadra's  right  knee  taken  in  my  office  on  5-16-55 
under  my  direction  and  supervision.   [50] 

Plaintiff's  Exhibit  No.  4  is  a  duplicate  view  of 
Mr.  Cuadra's  left  knee  taken  in  my  office  and  under 
my  supervision  on  5-16-55. 

This  view  is  a  view  of  the  left  knee,  which  is  the 
one  in  question. 

This  is  the  right  knee  which  is  the  normal  size 
and  in  looking  at  these  one  can  see  that  there  is 
considerable  darkness  of  the  bone  right  in  this  area 
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and  then  it  becomes  lighter.  Also  there  is  darkness 
along  in  this  area  and  the  bone  then  looks  lighter 
in  here.  If  we  compare  it  with  this  side  one  does 
not  see  this  mottled  dark  and  light  appearance  in 
this  area,  and  one  does  not  see  it  particularly  in 
the  femur.  The  dark  areas  indicate  that  the  bone 
is  less  dense  at  that  point  allowing  more  of  the 
X-rays  to  go  through  and  reducing  more  the  silver 
substance  on  the  film  making  it  darker.  The  denser 
areas  are  the  whiter  points  which  we  see  which 
cut  out  more  of  the  rays,  so  that  this  mottling  dark 
appearance  indicates  softness  of  the  bone.  In  other 
words,  there  is  less  calcium  in  the  bone  at  that 
point. 

Q.  From  what  you  found  this  man's  condition 
to  be  were  you  able  to  determine  whether  or  not 
he  has  been,  able  and  is  now  able  to  return  to  his 
former  occupation  of  agricultural  and  cannery 
worker  ? 

A.  From  my  examination  and  findings  it  would 
be  my  opinion  [51]  that  at  this  present  time  at 
least  he  would  not  be  able  to  return  to  that  type 
of  work.  The  difficulties  in  the  knee  would  preclude 
any  return  to  that. 

Q.  What  is  your  prognosis  and  recommendation, 
if  any,  as  to  future  treatment? 

A.  Prognosis  is  very  difficult  on  this.  I  would 
be  very  guarded  in  saying  that  this  knee  would  ever 
return  to  a  completely  normal  state  and  be  without 
some  degree  of  difficulty  due  to  the  long  continu- 
ance of  the  symptoms  and  difficulties.  As  far  as 
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treatment  is  concerned  it  is  my  opinion  that  the 
knee  joint  should  be  explored  with  the  idea  of  re- 
moving the  lateral  meniscus,  carrying  out  a  long 
period  of  building  up  of  the  muscles  which  are  now 
pretty  well  atrophied  and  attempting  to  eradicate 
any  pathology  that  is  found  within  the  knee  joint 
at  the  time  of  surgery. 

Mr.  Poth:  I  have  no  further  questions.  Thank 
you,  Doctor. 

Cross  Examination 
By  Mr.  Merrick: 

Q.  Doctor,  this  report  that  you  have  been  read- 
ing from  is  based  solely  on  your  examination  of 
yesterday,  is  it  not?  A.    Yes. 

Q.  You  don't  have  a  report  on  your  prior  ex- 
amination? [52]  A.     Yes,  I  do. 

Q.  Well,  were  there  any  significant  changes  be- 
tween your  first  report  and  your  second  report  ? 

A.  The  major  significant  change  was  the  in- 
crease in  atrophy  which  he  had  in  the  muscles  of 
that  leg. 

Q.  May  I  look  at  your  original  report.  Now,  you 
first  saw  him  when?  Was  it  June  30,  1954? 

A.  I  believe  that  is  correct.  You  have  my  report 
there. 

Q.    Was  he  referred  to  you  by  Mr.  Poth? 

A.    Yes,  he  was. 

Q.  And  how  long  an  examination  did  you  make 
at  that  time?  How  long  did  it  take  you? 

A.    Well,  I  didn't  time  it  exactly.  Usually  an 


Queen  Fisheries,  Inc.,  et  al.  73 

(Testimony  of  Howard  W.  Rickett.) 

examination  of  that  type  takes  at  least  an  hour  and 

possibly  longer. 

Q.  Now  generally  where  there  has  been  an  op- 
eration for  the  removal  of  a  cartilage  are  there 
certain  exercises  that  are  prescribed  to  build  up 
the  muscles?  A.     Ordinarily,  yes. 

Q.  This  atrophy  could  be  accounted  for  a  failure 
to  take  those  exercises,  could  it  not? 

A.     Not  entirely,  no. 

Q.  Well,  a  great  deal  of  it  could  be  explained 
hy  that,  if  the  patient  failed  to  follow  the  surgeon's 
directions  and  did  not  take  any  exercise,  is  that 
correct?  A.     In  part,  yes.  That  is  correct. 

Q.  Now  actually  outside  of  June  30  and  yester- 
day those  are  the  only  two  times  that  you  have 
seen  this  man?  A.     That  is  correct. 

Q.  Now,  I  believe  you  testified  that  there  is  no 
increased  fluid  in  the  knee  joint,  is  that  correct? 

A.     That  is  correct. 

Q.     An  increase  of  fluid  would  indicate  what? 

A.  It  would  indicate  two  things.  One,  marked 
irritation  of  the  lining  of  the  joint,  producing  in- 
creased production  of  joint  fluid.  And  in  addition 
to  that,  decreased  absorption  of  the  fluid  from  the 
knee  joint,  so  as  to  cause  the  fluid,  the  increased 
production  and  the  decreased  absorption  would 
cause  fluid  to  collect  within  the  joint. 

Q.  In  other  words,  an  increase  in  fluid  could 
be  caused  by  irritation? 

A.    Yes,  it  could. 
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Q.  And  jou  found  no  increase  in  the  fluid  in 
the  knee  joint?  A.    No,  I  did  not. 

Q.  Now,  as  far  as  the  X-rays  are  concerned 
I  believe  you  testified  that  there  was  no  narrowing 
of  the  joint  spaces,  is  that  correct*? 

A.  No,  at  least  what  I  would  consider,  signifi- 
cant narrowing.  [54] 

Q.  Now  when  you  examined  him  on  June  30, 
1954,  your  report  indicates  that  there  was  no  ten- 
derness to  light  palpation  over  the  scar.  That  would 
be  the  medial  side  of  the  knee,  is  that  right? 

A.  Yes,  the  surgical  scar,  that  is  just  light  pal- 
pation in  order  to 

Q.  (Interposing)  Was  there  a  complaint  of 
tenderness  on  your  last  examination  yesterday? 

A.  Not  on  light  palpation,  no.  In  other  words, 
the  scar  tissue  itself  was  not  tender. 

Q.  Now  what  were  the  distances  of  these  meas- 
urements on  his  thigh?  Do  you  have  those  on  your 
report  that  is  in  front  of  you?  The  first  of  all  of 
these  measurements  were  taken  yesterday,  were 
they  not?  A.     That  is  correct. 

Q.  And  the  first  measurement  of  the  thigh, 
where  was  that  taken  in  relation  to  the  distance 
from  the  pelvis?  A.     Eleven  inches. 

Q.    How  about  the  second  one? 

A.     Thirteen  inches. 

Q.  Now,  in  your  report  of  June  30,  1954,  you 
indicated  that  at  the  13-inch  level,  the  measurement 
for  the  right  leg  was  17%",  is  that  correct?  Do  you 
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have  a  copy  up  there  of  the  June  30,  1954,  report  ? 

A.    No,  I  don't.  You  have  my  copy.  [55] 

Q.    Did  you  make  these  measurements  yourself? 

A.    Yes. 

Q.  On  June  30  the  right  measured  17%"  and  the 
left  16%",  with  a  %"  difference,  is  that  correct? 

A.     Three-quarters  inch  at  that  time. 

Q.  That  could  be  normal  in  an  individual  who 
had  a  cartilage  removed  and  who  hadn't  had  proper 
exercise,  isn't  that  possible? 

A.     You  can't  call  that  normal  at  any  time. 

Q.  Well,  isn't  there  a  difference  in  the  circum- 
ference of  a  thigh  of  a  person  who  is  left-footed 
and  one  that  is  right-footed? 

A.     There  might  be;  there  might  not  be. 

Q.    It  is  not  uncommon,  is  it? 

A.     It  is  not  imcommon,  no. 

Q.  That  is  also  true  of  the  arms  and  of  the  rest 
of  the  members  of  the  body? 

A.  Yes.  More  so  of  the  arms  than  of  the  lower 
extremities,  however. 

Q.  You  rated  as  permanent  partial  disability 
at  10  per  cent,  is  that  correct? 

A.     At  that  time  I  did,  yes. 

Mr.  Merrick:     That  is  all  we  have. 

Redirect  Examination 

By  Mr.  Poth :  With  respect  to  his  left  knee,  was 
his  [56]  condition  yesterday  different  than  it  was 
before  when  you  saw  him  a  year  ago? 
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A.  I  would  have  to  have  my  other  report  in 
order  to  answer  that. 

Q.  I  have  the  two  reports  here,  one  of  June  30, 
1954,  and  one  of  May  16,  1955. 

The  Court:    What  is  your  question,  Mr.  Poth? 

Q.  (By  Mr.  Poth)  :  My  question  was  with  re- 
spect to  his  left  knee,  was  his  condition  different 
yesterday  when  he  saw  him  than  it  was  when  he 
saw  him  a  year  ago?  That  is,  on  June  30,  of  1954? 

A.  From  the  standpoint  of  the  muscular  atrophy 
I  would  say  that  his  condition  was  somewhat  worse 
than  it  was  on  the  previous  examination.  His  com- 
plaints as  far  as  pain  are  concerned  are  essentially 
the  same.  The  remainder  of  the  physical  findings, 
I  would  say,  were  essentially  the  same.  As  I  have 
previously  indicated,  there  was  some  improvement 
as  far  as  the  bone  density  is  concerned. 

Mr.  Poth:  I  have  no  further  questions,  Doctor. 
Thank  you. 

Recross  Examination 
By  Mr.  Merrick: 

Q.  Doctor,  if  you  had  a  patient  who  had  been 
used  to  doing  heavy  work  and  if  he  laid  off,  say, 
for  two  years,  there  [57]  is  a  possibility  that  atro- 
phy would  increase  in  a  member  that  had  been 
injured,  would  there  not? 

A.  I  think  not.  Not  just  from  the  standpoint  of 
laying  off  of  work.  It  would  be  more  or  less  a 
symmetrical  thing. 

Q.  Well,  actually  your  findings  as  to  a  possible 
tear  of  the  lateral  meniscus,  that  is  based  primarily 
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on  what  he  told  you,  isn't  it? 

A.  No,  not  primarily.  There  are  certain  —  I 
mean  there  is  the  location  of  pain  and,  well,  I 
would  say  the  location  of  pain.  The  history  of  this 
thing  giving  way  on  him  at  times  substantiates 
that  to  a  certain  extent. 

Q.  That  is  based,  of  course,  on  what  he  told  you, 
though?  A.     That  is  correct,  as  I  said. 

Q.  For  example  in  your  report  of  June  30  in 
your  conclusions  you  indicate  that  the  possible  tear 
of  the  lateral  meniscus,  the  evidence  is  minimal 
and  it  is  based  on  tenderness  over  the  lateral  joint 
line.  Now  that  is  just  what  he  told  you,  isn't  it? 

A.  Well,  yes;  that  was  his  response  to  pressure 
of  the  finger  over  the  lateral  joint  line. 

Q.    And  he  complained  of  pain? 

A.     Of  tenderness  at  that  point,  yes. 

Q.    Purely  subjective?  [58] 

A.    In  the  true  sense  of  the  word,  yes. 

Mr.  Merrick:     I  have  no  more  questions. 

Redirect  Examination — (Continued) 
By  Mr.  Poth: 

Q.  Are  you  able  to  detect  any  spasms  in  a  case 
like  that.  Doctor? — to  indicate  a  nervous  response 
to  pain? 

A.  Well,  there  is,  I  mean  there  is  a  response  to 
pain,  a  tendency  for  an  individual  to  try  to  pull  his 
leg  or  whatever  you  are  examining  out  from  be- 
neath the  finger  that  is  producing  it,  and  that  was 
present  in  this  case. 
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Mr.  Poth:     I  have  no  further  questions. 

Recross  Examination — (Continued) 
By  Mr.  Merrick: 

Q.     Well,  a  spasm  is  involuntary,  isn't  it"? 

A.  I  was  not  speaking  of  spasm.  I  was  referring 
to,  as  I  said,  the  patient  pulling  the  extremity  or 
the  part  examined  out  from  beneath  the  examiner's 
finger  in  order  to  get  away  from  the  pain  which 
might  be  produced. 

Q.     I  see.  That  is  purely 

A.  (Interposing)  I  was  not  referring  to  spasm 
per  se. 

Q.  There  was  no  indication  of  any  spasm  in  your 
report  of  June  30,  is  there?  A.     No. 

Mr.  Merrick:    That  is  all.  [59] 

Mr.  Poth:  I  have  no  further  questions.  Thank 
you.  Doctor. 

The  Court:  That  is  all,  Doctor.  You  may  be 
excused. 

The  Witness:    Thank  you,  sir. 

WILLIAM  C.  PRICE 

a  witness  called  by  the  Plaintiff,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Poth: 

Q.    Will  you  state  your  name,  please? 

A.    William  C.  Price. 

Q.     Where  do  you  live,  sir? 
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A.  I  live  at  Route  4,  Box  282,  Kirkland,  Wash- 
ington. 

Q.  During  the  fishing  season  of  1953  would  you 
tell  us  whether  or  not  you  were  employed  aboard 
the  Alaska  Queen  in  Bristol  Bay,  Alaska? 

A.    Yes,  I  was. 

Q.  And  in  what  capacity  were  you  aboard  that 
ship?  A.     Storekeeper.  I  was  the  storekeeper. 

Q.     Did  you  live  aboard  the  ship? 

A.    Yes,  I  did. 

Q.  Did  you  eat  aboard  the  ship? 

A.-  Yes.  [60] 

Q.  Do  you  know  whether  or  not  Santos  Cuadra 
was  likewise  aboard  that  ship? 

A.    Yes,  he  was. 

Q.  And  what  were  his  duties,  if  anything,  aboard 
her? 

A.  He  worked  on  the  canning  of  the  salmon  and 
cleaning  the  ship  after  they  finished  their  canning, 
it  was  usually  his  duty.  He  was  one  of  them  that 
steam-cleaned  all  of  the  canning  equipment  and 
inside  of  the  ship. 

Q.  And  on  the  20th  day  of  July,  1953,  where 
was  the  Alaska  Queen,  if  you  know? 

A.  Well,  it  was  in  the  Bristol  Bay  area  an- 
chored up  in  or  tied  up  in  a  slough. 

Q.    Was  she  in  navigable  water  at  that  time? 

A.    Yes. 

Q.  And  what  was  this  slough;  is  that  part  of  a 
river,  or  something? 

A.    It  was  the  back  waters  from  the  bay. 
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Q.  Was  there  a  barge  alongside  the  ship  that 
day? 

A.  I  don't  remember  particularly  whether  it 
was  that  day  or  not,  but  I  know  that  quite  often 
there  were  barges  there. 

Q.  Well,  do  you  remember  the  day  that  Santos 
Cuadra  was  injured*?  A.    Yes. 

Q.  Was  there  a  barge  alongside  of  the  ship  that 
day?  A.     Yes,  there  was.  [61] 

Q.  What  was  being  done  with  the  barge,  if 
anything  ? 

A.     It  was  being  loaded  with  salmon. 

Q.     Was  that  canned  salmon  in  cases'? 

A.     Yes. 

Q.  Did  you  have  occasion  to  see  that  barge  that 
day?  A.    Yes,  I  saw  it. 

Q.  I  wonder  if  you  could  describe  this  barge 
to  us. 

A.  I  didn't  take  any  measurements  of  it,  but  I 
would  say  roughly  it  was,  oh,  twenty  feet  wide,  give 
or  take  a  few  feet  one  way  or  the  other,  and  maybe 
fifty  feet  long. 

Q.    Where  was  she  tied,  and  what  was  she  tied  to  ? 

A.     She  was  tied  alongside  of  the  Alaska  Queen. 

Q.    Was  the  barge  in  navigable  water? 

A.    Yes. 

Q.  What  sort  of  a  flooring,  if  any,  did  she  have 
in  her? 

A.  Well,  it  had  just  the  regular  deck  flooring 
that  boats  normally  have. 
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Q.  All  right,  now,  was  there  anything  placed  on 
that  deck  flooring? 

A.  Well,  they  put  the  salmon  in,  but  prior  to 
that  they  put  some  kind  of  lumber  or  something  to 
]:)ut  the  salmon  cases  on,  to  keep  the  salmon  out 
of  the  water. 

Q.  Was  there  water  in  the  bottom  of  the  ship, 
of  the  barge? 

A.  I  don't  know  whether  there  was  in  that  boat 
at  that  time  but  I  know  there  was  danger  of  water 
getting  in  there.  [62] 

Q.  Now  would  you  please  describe  this  wood  or 
hmiber  whatever  it  was?  Will  you  please  describe 
what  it  was  made  up  of  and  how  it  looked? 

A.  Well,  it  wasn't  anything  of  any  standard  de- 
scription. It  was  more  or  less,  it  wasn't  the  regula- 
tion, the  regular  pallet  boards  that  we  had  been 
using  to  load  them  with.  It  was  just  pieces  of  lum- 
ber, more  or  less. 

Q.  And  describe  how  the  pieces  were,  and  what 
condition  they  were  in? 

A.  Well,  they  were  fitted  in  as  close  as  they 
could  be,  but  not  having  been  made  for  that  par- 
ticular purpose  they  wouldn't  fit  properly. 

Q.    What  sizes  were  they,  if  you  recall? 

A.  No  standard  size.  They  were  various  sizes, 
from  two  feet  to  four  feet. 

Q.    What  widths? 

A.    I  would  say  various  widths  too. 

Q.    Were  they  secured  in  any  way? 
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A.  Not  to  the  bottom  of  the  boat.  They  weren't 
nailed. 

Q.    Did  you  have  occasion  to  walk  on  them? 

A.     Yes,  I  walked  across  them  several  times. 

Q.     How  was  the  footing? 

A.  Well,  if  you  were  careful  and  if  you  weren't 
loaded  it  was  all  right,  but  I  wouldn't  care  to  walk 
across  them  loaded.    [63] 

Q.     Why  was  that? 

A.  Well,  they  were  placed  in  such  a  way  that  if 
you  stepped  on  them  and  you  would  lose  your  bal- 
ance by  tipping  one. 

Q.    What  do  you  mean  by  'loaded"? 

A.  By  you  yourself,  if  you  weren't  carrying 
something  in  your  arms,  such  as  these  men  workers 
were  carrying;  they  were  carrying  cases,  and  some- 
times two  cases  of  salmon. 

Q.  Do  you  know  where  this  wood  came  from 
that  was  there? 

A.  I  don't  know  where  it  came  from  originally. 
I  know  prior  to  it  being  put  on  the  barge  that  it 
was  over  in  the  warehouse  that  was  maintained  on 
the  bank. 

Q.    How  did  it  get  on  the  barge? 

A.  Well,  as  well  as  I  remember,  the  natives,  I 
think,  or  some  of  the  Eskimos  that  were  working 
there  carried  most  of  it  over. 

Q.  Where  did  they  carry  it  to,  the  barge  or  the 
Queen  ? 

A.  They  had  to  carry  it  through  the  Queen  in 
order  to  get  to  the  barge. 
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Q.  Where  did  you  live  and  eat  when  you  were 
there?  A.     On  the  Queen. 

Q.    Where  did  Mr.  Santos  Cuadra  live  and  eaf? 

A.     On  the  Queen. 

Q.  Did  Mr.  Cuadra  do  any  work  ashore  while 
you  were  there?  A.     I  never  saw  him  ashore. 

Q.    Did  you  see  Mr.  Cuadra  get  injured? 

A.    No,  I  didn't. 

Q.  Did  you  see  him  on  that  day  that  he  was 
injured?  A.    Yes,  I  did. 

Q.     After  he  had  been  injured?  A.     Yes. 

Q.     What  was  his  condition? 

A.  His  knee  had  swollen  quite  badly  and  it  had 
turned  or  discolored  very  badly. 

Q.     What  color  did  it  turn  to? 

A.  A  dark  blue  on  the  first  day  and  then  it 
developed  into  a  yellowish,  greenish  color. 

Q.    And  how  big  did  his  knee  get? 

A.    His  knee  got  almost  as  big  as  my  head. 

Q.  And  where  was  he  when  you  first  saw  him 
after  he  was  injured?  A.    Where  was  he? 

Q.    Yes. 

A.    He  was  in  his  bunk  on  the  Queen. 

Q.    Where  was  his  bunk? 

A.    It  was  on  the  Queen. 

Q.    And  did  you  have  any  conversation  with  him  ? 

A.  Yes,  he  told  me  that  he  had  hurt  his  knee, 
and  I  looked  at  it.  And  what  little  knowledge  I 
have  of  treating  those  things  I  knew  or  I  thought 
that  putting  hot  packs  [65]  on  it  would  help,  which 
I  did  do,  put  hot  towels  with  salt  water  and  vinegar 
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which  I  had  heard  were  good  for  those  things,  and 

I  did  the  best  I  could  to  treat  him. 

Q.     How  long  did  he  remain  in  his  bunk? 

A.  He  remained  there  for  quite  a  number  of 
days.  I  don't  recall  exactly,  but  there  was  quite  a 
few  days  he  was  there  because  every  day  I  would 
bathe  it  several  times  for  him  and  put  the  hot 
packs  on  it. 

Q.    Did  he  get  up  to  go  to  his  meals? 

A.    No,  he  couldn't  get  up  at  all. 

Q.    He  couldn't  get  up? 

A.     No.  He  couldn't  get  up  for  his  meals. 

Q.    How  did  he  get  food? 

A.    I  don't  know,  whether  he  got  any  food  or  not. 

Q.  What  effort  did  you  or  anyone  make  to  get 
him  medical  care  and  attention? 

A.  I  told  Mr.  Bendickson  one  time  that  he 
should  go  to  a  doctor  while  Mr.  Bendickson  was 
standing  in  the  forecastle  one  day,  and  he  said  he 
was  going  to  send  him  the  next  day  to  a  doctor,  to 
the  hospital,  but  he  never  did. 

Q.    Did  he  send  him  the  next  day? 

A.  No,  he  did  not.  He  said  he  was  going  to,  but 
he  didn't. 

Q.  Did  he  send  anyone  else  to  the  hospital  or  a 
doctor?  A.    Yes. 

Q.    Who  was  that?  [66] 

A.  He  sent  me  and  he  sent  one  of  the  deckhands ; 
I  think  he  sent  two  of  the  deckhands ;  yes,  two. 

Mr.  Poth :    I  have  no  further  questions. 
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Cross  Examination 
By  Mr.  Merrick : 

Q.    What  is  your  occupation,  Mr.  Price? 

A.    I  am  an  accountant. 

Q.    Where  are  you  employed? 

A.  At  the  present  time  I  am  employed  by  the 
Robert  James  Construction  Company. 

Q.     Where  are  they  located  ? 

A.     In  Bellevue,  Washington. 

Q.  Now,  was  this  your  first  experience  working 
in  the  canning  industry?  A.    Yes,  sir. 

Q.    How  did  you  get  up  to  Alaska? 

A.    I  flew. 

Q.    You  didn't  ride  on  the  vessel  at  any  time? 

A.    No. 

Q.    Did  you  come  back  by  air?  A.    Yes. 

Q.  Now,  during  all  of  the  times  that  you  were 
up  there  and  the  cannery  crew  was  there  was  the 
floating  cannery  tied  up?  A.    Yes.  [67] 

Q.  And  when  the  Filipinos  left  it  was  still  tied 
up,  was  it  not  ?  A.     Yes. 

Q.  Now  you  say  that  these  boards  were  the 
standard  type  of  boards  used  in  barges  ? 

A.    I  would  say  they  were  not. 

Q.    They  were  not? 

A.    Yes,  that  is  right. 

Q.  Had  you  ever  witnessed  a  cannery  operation 
in  Alaska  before?  A.     No. 

Q.  You  say  that  it  was  dangerous  to  walk  on 
these  boards?  A.    Yes. 

Q.    Did  everyone  know  that? 
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A.    Mr.  Bendickson  should  have  known  it;  he  fell 
down  the  day  prior  to  that. 

Q.     I  will  move  to  strike  the  answer  as  not  re- 
sponsive. 

The  Court:    The  answer  may  be  stricken. 

Mr.  Merrick:    Will  you  read  back  the  question, 
Mr.  Reporter? 

The  Court :    The  Reporter  will  read  the  question,  j 
("Q.     Did  everyone  know  that'"?) 

A.    Did    * 'everyone"?     I    don't    know    whether 
everyone  knew  that  or  not.  , 

Q.     Well,  did  the  Filipino  crew  know  that  that   I 
were  working  on  the  barge?  [68] 

A.     I  never  went  around   asking  them  if  they  j 
knew  it,  no.  I  didn't  know  whether  they  did  or  not. 

Q.     Now  did  Mr.   Bendickson  have  trouble  up 
there  with  you  because  of  your  drinking? 

Mr.  Poth:    I  will  object. 

Mr.  Merrick:    I  think  that  it  is  proper  to  show 
bias  or  interest  in  this  witness. 

The  Court:    The  objection  is  overruled. 

A.    What  do  you  mean  by  ' 'trouble"? 

Q.    Well,  were  you  drimk  and  passed  out  for  j 
several  days  at  a  time  while  you  were  up  there  ? 

A.    I  was  not  passed  out,  no. 

Q.    Were  you  drunk  on  the  job  several  times? 

A.    Yes. 

Q.    You  weren't  hired  back  last  year,  were  you? 

A.    I  beg  your  pardon? 

Q.    You  weren't  hired  back  last  year,  were  you? 

A.    No. 
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Q.  Now,  you  say  that  he  was  in  his  bunk  for 
several  days.  What  do  you  mean  by  "several  days"? 

A.     Two  or  three  days  and  more  or  less. 

Q.  And  then  the  cannery  crew  all  flew  back  to 
Seattle,  didn't  they? 

A.  They  didn't  go  back  with  me.  I  saw  them  get 
on  the  airplane  and  go  to  Dillingham.  And  where 
they  went  from  [69]  there  I  don't  know. 

Q.  Well,  this  was  right  at  the  end  of  the  season, 
wasn't  it?  A.    Yes. 

Q.  And  they  all  were  taken  out  and  flown  di- 
rectly back  to  Seattle,  weren't  they? 

A.  I  don't  know  where  they  went  to.  The  air- 
planes came  to  the  Queen  and  look  them  to  Dilling- 
ham, as  far  as  I  know;  and  where  they  went  from 
there  I  don't  know. 

Q.  Well,  Mr.  Cuadra  left  with  the  rest  of  the 
Filipinos,  didn't  he?  A.     Yes. 

Mr.  Merrick:    That  is  all. 

Mr.  Poth:    I  have  no  further  questions. 
(Witness  Price  excused.) 

VEANCIO  DIEMPO 
a  witness  called  by  the  Plaintiff,  being  first  duly 
sworn  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Soriano : 

Q.    Will  you  state  your  full  name,  please  ? 
A.    Veancio  Diempo. 
Q.    And  where  do  you  live,  Mr.  Diempo  ? 
A.    I  live  in  Ketchikan,  Alaska. 
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Q.    In  Ketchikan,  Alaska?  A.    Yes.  [70] 

Q.  Mr.  Diempo,  were  you  employed  on  the 
Alaska  Queen  in  the  siunmer  of  1953? 

A.    Yes,  sir. 

Q.  And  what  was  your  employment  or  your  du- 
ties on  board  the  Alaska  Queen? 

A.     Mr.  Benediction. 

Q.    No,  what  type  of  work  did  you  do? 

A.    General  work. 

Q.  General  work  ?  I  see.  Did  you  have  any  par- 
ticular job  that  you  did  or  that  you  were  hired  for? 

A.    Yes,  I  go  as  catching  cans. 

Q.    "Catching  cans"? 

A.    Yes,  sir.  Catching  the  cold  cans 

Q.  That  is  catching  the  cans  as  they  come  off 
of  the  line? 

Mr.  Merrick:    He  is  a  can  catcher. 

Q.  Okeh.  And  on  or  about  July  20,  1953,  did 
you  happen  to  observe  an  accident  in  which  Mr. 
Cuadra  was  injured  ?  A.    Yes,  sir. 

Q.    And  where  were  you  standing  at  the  time? 

A.  The  place  where  we  were  working  in  the 
scow. 

Q.    I  didn't  hear  you. 

A.  I  mean  in  the  scow,  the  place  where  there  was 
the  accident. 

Q.    He  was  on  the  scow?  A.    Yes.  [71] 

Q.    Where  were  you?  A.    I  was  there. 

Q.     On  the  scow  or  on  the  ship? 

A.     On  the  scow. 
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Q.  On  the  scow.  Were  you  close  at  hand  so  you 
could  observe  what  happened  ? 

A.    Yes,  I  helped  him. 

Q.  I  see.  Describe  just  how  Mr.  Cuadra  was  in- 
jured, just  how  he  got  hurt? 

A,  First,  I  saw  where  the  stakes  tip  overs  and 
hit  his  knee.  Then  he  fell  down  and  I  come  to  him 
and  lift  him  over  and  bring  him  to  the  side  because 
it  take  us  about  ten  minutes  because  he  was  kind  of 
unconscious. 

Q.     Pardon?  A.     He  was  very 

Q.     (Interposing)  Unconscious? 

A.  (Continuing)  unconscious  in  ten  min- 
utes  

Q.    I  see. 

A.  And  then  after,  after  ten  minutes  I  bring 
him  up  to  the  ship  and  go  into  his  bed. 

Q.  Now,  could  you  describe  the  type  of  board 
that  hit  him  in  the  leg  there  ?  A.    Yes,  sir. 

Q.    What  did  it  look  like? 

A.  The  board  was  three  feet  long  and  about 
three  feet  wide.  [72] 

Q.  I  see.  Was  it  the  same  as  the  rest  of  the 
boards  on  board  the  scow? 

A.  No,  it  was  a  different  size.  Some  are  short, 
some  are  long. 

Q.    In  other  words  they  were  random,  at  random? 

A.    Yes,  they  were  all  different  sizes. 

Q.  Now  this  barge  that  was  tied  up  alongside  of 
the  Alaska  Queen,  had  it  been  brought  in?  How 
did  it  get  alongside  of  the  Alaska  Queen? 
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A.     I  am  sorry.  I  didn't  get  that. 

Q.     Pardon  me  ? 

A.     Pardon  me,  I  did  not  get  that  question. 

The  Court :  He  did  not  understand  your  question. 

Q.  How  were  these  barges  brought  back  and 
forth  alongside  the  Alaska  Queen? 

A.     We  tied  up  along  the  ship. 

Q.     A¥ere  they  brought  in  by  tug  boats  *? 

A.     Yes,  they  were  brought  in  by  the  tug  boats. 

Q.  By  the  tenders  ?  And  was  there  ample  water 
for  the  barges  and  the  Alaska  Queen  at  all  times 
in  this  landing  or  lagoon  in  which  the  Alaska  Queen 
was  anchored?  A.    Yes,  sir. 

Q.  In  other  words,  the  Alaska  Queen  was  in 
navigable  waters?  A.    Yes. 

Q.  Where  did  you  stay  while  you  were  on  the 
Alaska  Queen  ?  [73]  A.    In  the  ship. 

Q.  On  the  ship  ?  And  to  your  knowledge  was  Mr. 
Cuadra  there  too  ?  A.    Yes,  sir. 

Q.    And  where  did  you  eat? 

A.     On  the  ship. 

Q.     On  board  the  vessel?  A.    Yes,  sir. 

Q.  Was  the  food  prepared  on  board  the  vessel 
for  you?  Was  the  food  cooked  on  the  ship  for  you? 

A.    Yes,  sir;  on  the  ship. 

Q.  I  see.  How  long  have  you  been  in  the  salmon 
industry?  A.    How  long  have  I  been ? 

Q.    How  long  have  you  worked  canning  salmon? 

A.  Oh,  it  was  about  two  months  in  there,  a  cou- 
ple of  months  in  there. 

Q.    I  didn't  understand  you? 
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A.    I  mean  about  two  months  there. 

The  Court :    Two  months  a  year  ? 

The  Witness :    Two  months  a  year  in  that  place. 

Q.    How  many  years  have  you  worked? 

A.     Oh,  do  you  mean  including  the  outside  work  ? 

Q.     Yes.   No,  no. 

A.     Oh,  just  for  the  Alaska  Queen? 

Q.  No.  How  many  years  have  you  worked  in 
the  salmon  industry  up  north  in  Alaska?  [74] 

A.  Oh,  I  have  been  working  about  nine  years 
in  the  fish  industry. 

Q.  Nine  years.  Had  you  been  on  the  Alaska 
Queen  prior  to  1953? 

A.     No,  that  is  the  first  year  I  worked  in  that 

Q.     (Interposing)  That  is  the  first  year? 

A.     (Continuing) was  1953. 

Q.  Had  you  ever  worked  in  the  Bristol  Bay  area 
before?  A.    Yes,  I  worked. 

Q.    Where? 

A.     In  the  Alaska  Packers  Company. 

Q.  I  see.  Were  you  familiar  with  loading 
barges;  when  you  were  working  with  the  Alaska 
Packers  did  you  load  barges  for  them  ? 

A.     No. 

Q.    You  didn't?  A.    No. 

Q.  After  Mr.  Cuadra  was  injured  did  you  ob- 
serve his  leg?  Did  you  see  his  leg? 

A.    Yes,  sir. 

Q.     What  was  the  condition  of  it  ? 

A.  Oh,  it  was  very  swelled  up.  It  was  swelled 
up  very,  awful  big. 
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Q.  How  long  had  you  been  working  on  these 
barges  alongside  of  the  Alaska  Queen? 

A.     Oh,  I  worked  two  months  in  there.  [75] 

Q.  Had  you  noticed  the  type  of  dunnage  or  plat- 
forms they  had  been  using  on  the  barge,  this  par- 
ticular barge  that  Mr.  Cuadra  was  injured  on? 

A.    Yes,  sir. 

Q.  To  your  knowledge  had  anyone  else  been  in- 
jured, or  not  injured,  but  had  anyone  else  fallen 
because  of  the  type  of  dunnage  that  was  used,  and, 
if  so,  who  was  it? 

A.  Yes.  I  see  Mr.  Benediction — fell  down,  al- 
most fall  down. 

Q.     That  was  on  the  same  barge  ? 

A.     On  the  same  barge. 

Q.  Was  that  before  or  after,  I  mean,  Mr.  Cua- 
dra? A.     That  was  just  before. 

Q.     That  was  before  ?  A.    Yes. 

Q.  Was  anything  done  to  prevent  people  from 
being  injured?  A.     No. 

Q.  Mr.  Diempo,  you  say  that  you  were  a  can 
handler,  and  you  worked  on  board  the  Alaska  Queen 
in  the  cannery  line  itself  mostly.  How  was  it  that 
you  happened  to  be  on  the  barge — loading  the 
barge  ? 

A.    Do  you  mean  the  Queen,  the  Alaska  Queen? 

Q.  How  was  it  that  you  happened  to  be  going 
onto  the  barge  to  work?  Who  told  you  to  go  onto 
the  barge?  A.     Oh,  Mr.  Benediction.  [76] 

Q.  You  went  onto  the  barge  under  his  directions 
and  order?  A.     (No  response.) 
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Q.    And 

Mr.  Merrick:    He  didn't  answer  the  question. 

The  Court :    Do  you  understand  the  last  question  ? 

The  Witness:  What  is  the  last  question?  Pardon 
me ;  I  never  got  that,  please. 

Q.  You  went  under  his  orders  onto  the  barge  to 
work?  A.    Yes,  sir. 

Q.  And  when  you  arrived  on  board  the  barge 
were  there  any  other  orders  in  regards  to  preparing 
the  barge  for  loading  the  salmon  and  stowing  the 
salmon?  A.     No. 

Q.  Well,  who  told  you  to  put  the  dunnage  on 
the  barge?  A.    Mr.  Benediction. 

Q.  I  see.  Did  he  discuss  the  reason  for  putting 
it  there  ?  A.    Yes,  sir. 

Q.    What  was  it? 

A.  He  says,  ''We  put  all  the  scrap  boards  all 
over  the  scow." 

Q.     ''All  these  scrap  boards"  did  you  say? 

A.  Yes,  scrap  boards  all  over  the  scow;  so  we 
put  the  boards  all  over  the  scow  before  we  piled 
the  cases  of  salmon. 

Q.  That  was  to  keep  the  water  away  from  the 
salmon,  I  presume?  A.    Yes,  sir.  [77] 

Mr.  Soriano :    I  have  no  further  questions. 

Mr.  Poth:    That  is  all. 

Cross  Examination 
By  Mr.  Merrick: 

Q.  WTien  you  worked  in  this  barge,  Mr.  Diempo, 
you  got  extra  pay  for  that,  didn't  you? 
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A.     Oh,  yes ;  we  had  the  extra  pay. 

Q.  Yes.  That  was  under  your  cannery  workers 
contract  ? 

A.    Yes.   It  was  considered  overtime. 

Q.  Yes,  it  is  considered  overtime?  In  other 
words,  you  had  no  complaint  about  doing  that  type 
of  work.    You  got  extra  pay  for  it,  didn't  you? 

A.    Yes. 

Q.  Now  how  long  did  you  say  that  you  have 
worked  in  canneries  in  Alaska? 

A.     Nine  years  now. 

Q.  And  you  have  often  stacked  salmon  when  you 
worked  in  canneries,  haven't  you? 

A.  Stacked  salmon  ?  What  do  you  mean  "stacked 
salmon"? 

Q.     Stacked  cases  of  salmon? 

A.     Oh,  yes,  pile  salmon;  yes — yes,  sir. 

Q.    You  always  do  that  in  a  cannery? 

A.    Yes,  we  do  that  through  piling. 

Q.  Now,  how  did  you  happen  to  get  your  job 
with  Mr.  Bendickson?  [78] 

A.  Well,  the  inside  of  the  cannery,  the  Filipino, 
what  they  call  the  Filipino  foreman,  that  is  the  guy 
who  hired  me  that  I  got  a  job  at  Mr.  Benediction's 
cannery. 

Q.  And  then  you  were  dispatched  out  of  the 
cannery  workers  union?  A.    Yes,  sir. 

Q.     That  is  the  A.  F.  of  L.  Union? 

A.    Yes,  sir. 

Q.  And  you  worked  under  this  Filipino  foreman 
on  the  cannery?  A.    In  the  cannery. 
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Q.  Now  you  say  that  you  saw  Mr.  Cuadra  in- 
jured? A.    Yes,  sir. 

Q.  And  you  say  that  he  was  hit  in  the  leg  by  a 
board  three  feet  long  and  three  feet  wide  ? 

A.    Yes,  sir. 

Q.  How  did  that  happen?  Would  you  describe 
to  the  court  just  how  that  happened  ? 

A.  Yes,  sir.  First  the  board  fly  over  and  it  hit 
the  knee  of  Mr.  Cuadra  and  then  after  that  he  fall 
down,  and  then  I  come  and  lift  him  over  and  bring 
him  up  and  bring  him  to  the  side. 

Q.    Did  Mr,  Cuadra  step  on  this  board  first? 

A.    Yes,  sir. 

Q.  And  then  this  board  three  feet  wide  and  three 
feet  long,  or  three  feet  square  flew  up  and  hit  him 
in  the  knee,  is  that  it?  [79]  A.    Yes,  sir. 

Q.  Where  did  he  step,  in  the  middle  of  the 
board?  A.     Right  to  the  end. 

Q.  To  the  end?  What  part  of  his  knee  was 
struck?  A.    What ? 

Q.  Did  he  strike  the  front  part  of  the  knee  or 
the  side  or  the  inside? 

A.  That  side,  yes;  that  is  the  place  in  there, 
right  here  (indicating). 

Q.  You  indicate  that  it  hit  him  on  the  outside 
of  the  leg? 

A.  This  side,  on  the  side  of  his  leg.  (Outside 
right  side.) 

Q.  Now  what  time  of  the  day  did  this  accident 
occur  ? 

A.    Three  o'clock;  a  quarter  past  three. 
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Q.  A  quarter  past  three?  That  is  in  the  after- 
noon? A.    Yes,  in  the  afternoon. 

Q.  What  time  had  you  started  to  work  that 
morning  in  the  barge? 

A.    We  started  to  work  at  eleven  o'clock. 

Q.    Eleven  o'clock?  A.     Yes. 

Q.    Wasn't  it  seven  o'clock? 

A.  No,  we  worked  first  in  the  fish.  We  were 
canning  the  fish  first.  After  we  got  through  then 
we  started  working  the  scow. 

Q.    Well,  you  say  you  started  about  eleven?  [80] 

A.  Well,  I  could  not  remember  exactly.  I  could 
not  tell  exactly  what  time  that  we  started  loading 
the  salmon. 

Q.  You  had  worked  several  hours  before  it  hap- 
pened, though? 

A.  Yes,  we  worked  several  hours  before  it  hap- 
pened, yes. 

Q.    Now  you  say  you  ate  on  the  ship  ? 

A.    Yes,  we  ate  on  the  ship. 

Q.  There  was  no  place  to  eat  on  the  beach,  was 
there  ?  A.     No,  none. 

Q.  Now  when  you  were  working  in  the  cannery 
line  you  also  worked  with  several  of  the  natives 
that  worked  in  the  cannery,  didn't  you  ? 

A.    No. 

Q.  You  worked  with  some  of  the  residents, 
didn't  you,  the  natives  ? 

A.  No,  we  was  under  the  ship,  we  worked  on  the 
ship  not  on  another  place. 
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Q.  No,  but  I  mean  the  natives  also  worked  with 
you  canning  fish,  don't  they? 

A.  No,  the  natives  didn't  work  canning  fish. 
They  worked  in  the  warehouse. 

Q.    And  they  also  worked  in  the  barge  *? 

A.  I  don't  know  if  the  natives  were  working  in 
the  barge  in  there. 

Q.  Now  the  Filipinos  are  considered  nonresident 
cannery  workers,  weren't  they?  A.    Yes,  sir. 

Mr.  Poth:    I  will  object  to  that  question. 

Q.  Well,  do  you  know  what  "nonresident" 
means?  A.     Yes,  I  know. 

Q.  Those  are  the  Filipinos  that  come  up  from 
Seattle?  A.    Yes. 

Q.  And  also  the  resident  cannery  workers,  the 
Indians,  they  also  work  with  you  fellows  canning 
fish,  don't  they?  A.     Yes,  sir. 

Q.  They  work  right  with  you  in  the  cannery  line, 
don't  they?  A.    Yes. 

Q.  And  they  also  work  with  you  doing  work  like 
stacking  salmon  in  the  barge,  don't  they? 

A.  Oh,  I  don't  know.  I  could  not  tell  exactly  if 
they  work  with  us  during  loading  salmon. 

The  Court:  What  was  that  answer?  Did  they 
or  didn't  they  ?  Do  you  recall  ? 

The  Witness:  Oh,  I  should  say  they  work  with 
us. 

Q.  You  all  work  together  up  there  when  you  are 
up  there  ?  A.    Yes. 

Q.  How  many  people  were  working  in  the  barge 
this  day  that  Mr.  Cuadra  was  injured? 
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A.    In  the  barge  1 

Q.    Yes. 

A.    Well,  about  eight  or  nine,  I  think — nine. 

Q.  How  many  Indians  or  natives  were  working 
with  you  at  that  time — if  you  know?  [82] 

A.  Well,  there  was  about  one,  I  think,  one;  but 
I  could  not  tell  exactly  how  many;  one — one  for 
sure. 

Q.  They  were  changed  sometimes.  Sometimes 
there  would  be  more  and  sometimes  less,  is  that 
right  ?  A.    Yes. 

Q.  Did  you  work  with  Mr.  Cuadra  last  year? 
In  1954?  A.     No,  I  don't  work. 

Q.     You  didn't  work  at  all? 

A.  No,  I  don't  work  with  him,  with  Mr.  Cuadra 
last  year. 

Q.    Do  you  know  where  he  worked  last  year? 

A.    Yes,  I  worked  last  year. 

Q.    Where  did  Mr.  Cuadra  work  last  year? 

A.     I  don't  know. 

Q.     Do  you  know  if  he  worked? 

A.  No,  I  don't  know  where  he  worked.  I  stayed 
in  Ketchikan.  That  is  my  resident  town,  Ketchikan, 
Alaska. 

Q.    You  worked  up  in  Ketchikan  last  year? 

A.    Yes. 

Q.  Do  you  know  where  Mr.  Cuadra  worked  last 
year?  A.    No. 

Q.    Do  you  know  if  he  worked?  A.    No. 

Q.    You  don't  know  if  he  worked? 

A.    I  don't  know. 
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Q.    Do  you  know  if  he  worked  last  winter"?  [83] 

A.    No. 

Q.  You  don't  know.  You  haven't  seen  him  then 
since  1953?  A.    No. 

Q.     (Continuing)  1  gather? 

A.     That  is  only  in  1953  that  we  worked  together. 

Mr.  Merrick:    That  is  all. 

Mr.  Soriano:    Just  one  question  is  all. 

Redirect  Examination 
By  Mr.  Soriano: 

Q.  Could  you  tell  me,  Mr.  Diempo,  did  the  na- 
tives in  the  Bristol  Bay  area  sleep  on  board  the 
vessel  with  the  crew  members?  A.    No. 

Q.  I  see.  Did  they  eat  on  board  the  vessel — ^with 
the  crew  members?  A.    Yes,  they  eat. 

Q.     They  ate  sometimes?  A.    Yes. 

Q.    But  they  didn't  stay  on  the  vessel? 

A.    No. 

Q.     They  had  their  own  quarters  ashore  ? 

A.    Yes,  sir. 

Mr.  Soriano:    That  is  all. 

Recross  Examination 
By  Mr.  Merrick : 

Q.  Well,  there  were  no  rooms  for  the  natives  to 
sleep  on  the  [84]  vessel,  were  there  ?  A.    No. 

Q.     There  was  no  room  for  them  ? 

A.     No  room  for  the  natives. 

Q.  And  some  of  them  are  married  and  have  their 
families  right  there  in  the  Bristol  Bay  area,  don't 
they? 
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A.  Oh,  I  don't  know  if  some  of  them  are  mar- 
ried. 

Mr.  Merrick:    That  is  all. 

The  Court :    That  is  all.  You  may  be  excused. 
(Witness  excused.) 

We  will  take  a  recess  at  this  time. 
(15  minute  recess.) 

The  Court:  The  court  will  come  to  order.  You 
may  proceed. 

Mr.  Poth:  I  would  like  to  call  Mr.  Erling  H. 
Bendiksen  as  an  adverse  witness  at  this  time,  if 
your  Honor  please,  he  being  the  party-defendant. 

ERLING  H.  BENDIKSEN 

a  witness  called  by  the  plaintiff  as  an  adverse  wit- 
ness, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Poth: 

Q.    Will  you  state  your  name,  please  ? 

A.     Erling  H.  Bendiksen.  [85] 

Q.     Where  do  you  live,  sir? 

A.  Oh,  I  live  part  of  the  time  in  Seattle  and 
part  of  the  time  in  Pacific  County. 

Q.    What  is  your  home  residence? 

A.  Well,  my  home  residence  is  Ocean  Park  at 
Pacific  County. 

Q.  You  are  one  of  the  defendants  named  in  this 
action?  A.    Yes. 

Q.  You  were  operating  the  Alaska  Queen  in 
1953?  A.    Yes. 
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Q.  Where  did  she  spend  the  winter  of  1952  and 
1953?  A.    Where  did  I  spend  the  winter? 

Q.    Where  did  the  ship  spend  the  winter? 

A.     Oh,  here  in  Seattle. 

Q.    Whereabouts?  Was  that  in  Lake  Union? 

A.     Yes,  I  think  so. 

Q.     Whereabouts  in  Lake  Union? 

A.  Well,  if  it  was  in  Lake  Union  it  was  tied  up 
at  St.  Vincent  De  Paul  down  here. 

Q.    At  the  St.  Vincent  De  Paul  Dock? 

A.    Yes. 

Q.  Did  you  rent  moorage  from  the  St.  Vincent 
DePaul?  A.    Yes. 

Q.  How  did  the  Alaska  Queen  get  to  Alaska? 
Did  she  go  under  her  own  power  or  was  she  towed  ? 

A.    Under  her  own  power.  [86] 

Q.  And  what  type  of  a  vessel  is  the  Alaska 
Queen? 

A.  Oh,  it  is  sort  of  a  barge-type  shape,  you 
know,  but  it  is  self-propelled  with  twin  screws. 

Q.     Is  she  a  converted  L.S.T.?  A.    No. 

Q.  What  was  she  before  she  was  the  Alaska 
Queen  ? 

A.  Well,  that  was  before  I  got  it.  It  was 
equipped  as  a  boat  when  I  got  it  and  it  was  self- 
propelled. 

Q.     She  was  a  what? 

A.  Well,  I  bought  it  as  she  is  now  at  the  time 
pretty  much.  We  done  some  work  on  it,  but  it  is 
a  steel  boat,  like  I  say,  kind  of  barge-shaped. 

Q.    AVhat  is  her  tonnage? 
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A.    About  297  tons. 

Q.  Gross  displacement,  or  what  tonnage  are  you 
talking  about  *? 

A.    I  am  talking  about  net  tonnage. 

Q.     Net  tonnage  ?  A.    Yes. 

Q.  What  type  of  engines  does  she  have  aboard 
her?  A.     General  Motors. 

Q.     Is  that  steam,  or  diesel,  or  what? 

A.    Diesel. 

Q.  And  does  she  have  any  cargo  carrying  capac- 
ity? A.    Yes. 

Q.    Does  she  have  a  hold  aboard  her? 

A.    Yes.  [87] 

Q.     More  than  one? 

A.  Oh,  yes.  She  has  three  cargo  holds.  And  the 
rest  of  it  is  taken  up  with  cannery  machinery,  and 
other  machinery. 

Q.    Does  she  have  decks  on  her?  A.    Yes. 

Q.    How  many  decks  ?  A.    Well,  two  decks. 

Q.    Do  you  have  a  weather  deck? 

A.  Well,  you  might  call  the  ship's,  you  might 
call  it  the  ''between"  deck  and  then  the  ''top"  deck. 

Q.  And  do  you  have  crew's  quarters  aboard  her? 
Did  you  have  crew's  quarters  aboard  her  in  1953? 

A.    Yes. 

Q.  Did  you  employ  Santos  Cuadra  for  the  1953 
fishing  season?  Santos  Cuadra,  the  Plaintiff  in  this 
action? 

A.    Yes,  he  was  employed  as  a  cannery  worker. 

Q.    When  did  you  first  put  him  aboard? 
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A.  After  the  ship  got  up  there  we  fly  our  can- 
nery help  up  direct  from  here. 

Q.  Did  you  have  him  work  on  the  ship  here  in 
Lake  Union  before  he  went  up  north? 

A.  I  don't  know.  That  would  be  a  separate  deal 
if  he  did.  He  might  have.  Sometime  we  do  pick 
up  extra  help  to  do  a  little  work. 

Q.  Now  this  barge  that  he  was  injured  on,  that 
also  belonged  [88]  to  you?  A.    Yes. 

Q.    What  was  the  purpose  of  that  barge  ? 

A.  Well,  it  was  a  regular  standard  barge  used 
for  transferring  salmon  from  our  place  there  to  the 
ship,  to  the  Alaska  Queen,  which  is  tied  up,  which 
is  anchored  in  the  main  river.  We  were  tied  up  in 
a  more  or  less  you  might  call  it  slough,  up  in  from 
the  main  river  where  the  ships  would  go. 

Q.     Is  that  navigable  water,  that  slough  ? 

A.  Well,  you  might  call  it  '* navigable  water," 
anything  that  boats  can  go  up  and  down,  I  guess 
you  would  consider  it. 

Q.  And  did  Santos  Cuadra  live  aboard  that  ship 
while  he  was  in  your  employ  during  the  season  of 
1953? 

A.  Yes.  We  have  one  room  on  board  we  keep 
the  Filipinos  in  and  the  cannery  workers,  and  the 
rest  of  the  cannery  workers  have  stayed  in  shore, 
and  that  is  all  the  cannery  workers  that  live  on 
board. 

Q.  Did  you  bring  back  any  salmon  aboard  that 
ship,  any  canned  salmon  when  you  came  south  for 
the  winter  after  the  1953  season? 
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A.     Oh,  yes ;  I  expect  we  did. 

Q.     How  many  cases  did  you  bring  back? 

A.  I  couldn't  tell  you  unless  I  looked  it  up.  I 
would  have  to  look  it  up.  [89] 

Q.    Were  you  loaded  to  capacity? 

A.    Yes,  probably. 

Q.  And  how  many  cases  did  that  ship  hold  at 
that  time  when  it  was  loaded  to  capacity  1 

A.  Well,  you  ask  me  a  question  here.  You  see, 
we  store  our  cans  on  board  the  ship  for  canning, 
and  if  you  don't  use  up  all  of  the  cans  we  will  have 
them  left  over  and  they  will  be  part  of  the  cargo, 
and  the  rest  of  the  space  we  will  load  salmon  on 
when  we  are  ready  to  go  south. 

Q.  Well,  did  you  use  up  all  of  your  cans  in  the 
1953  pack? 

A.  Well,  I  don't  remember.  I  think  there  were 
probably  some  cans  left.   There  usually  is. 

Q.  How  many  cases,  approximately,  of  cans  and 
tops,  of  flats  and  tops? 

A.     Oh,  we  probably  had  10,000  left. 

Q.     Ten  thousand  cases? 

A.     Ten  thousand  cases,  yes. 

Q.     Ten  thousand  cases  of  cans  and  tops? 

A.  Left,  yes.  I  think  that  we  canned  about  40,- 
000  cases  and  we  prol^ably  had  about  10,000  cases 
left  over  before  we  got  through  up  there. 

Q.     You  are  not  referring  to  square  cases? 

A.  Well,  I  am  referring  to  cases.  Now  I  am 
talking  about  cases  here,  I  am  talking  about  cans 
enough  for  10,000  cases.  [90] 
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Q.     Oh,  yes.  But  not  cases  of  knocked  down  cans  ? 

A.  No.  You  see,  in  that  district  or  in  practically 
all  of  Alaska  all  cans,  empties,  are  shipped  col- 
lapsed to  Alaska,  which  is  the  only  place  they  are 
shipped  that  way. 

Q.  But  you  did  transport  canned  salmon  back 
to  Seattle  aboard  that  ship? 

A.  There  was  some  canned  salmon  and  also  some 
cans. 

Q.  Now,  on  the  twentieth  day  of  July,  1953,  were 
you  aboard  the  ship?  That  was  the  day  that  has 
been  testified  that  Santos  Cuadra  was  injured.  Were 
you  aboard  the  Queen? 

A.  Well,  I  probably  was  at  the  place.  We  man- 
aged to  look  after  the  tenders  and  the  fish  boats,  and 
I  expect  I  was  there,  at  the  time  we  loaded  the 
salmon. 

Q.    Do  you  remember  Mr.  Cuadra  being  injured? 

A.  I  remember  he  was  hurt  on  the  barge,  but 
at  the  time 

Q.    Did  you  see  him  that  day  he  was  hurt? 

A.     I  think  so.  I  think  I  probably  did. 

Q.     Where  was  he  when  you  saw  him? 

A.     Well,  I  don't  remember  that. 

Q.  Now  you  were  the  general  superintendent  of 
all  operations  up  there,  weren't  you? 

A.    Yes,  pretty  much. 

Q.     You  ran  the  "show,"  in  other  words? 

A.    Well,  you  might  say,  yes.  [91] 

Q.  You  were,  that  is,  to  put  it  briefly,  you  were 
the  ''boss"?  Is  that  right? 
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A.  Well,  to  some  extent.  It  works  this  way. 
When  we  are  up  there  I  am  pretty  much  the  boss, 
but  as  far  as  the  ship  goes  I  have  nothing  to  do 
with  the  ship.  They  have  a  captain  in  charge  of 
the  ship,  the  ship's  crew,  but  so  far  as  the  cannery 
and  the  management  of  the  fish,  I  was  in  charge 
of  that,  of  the  canned  salmon. 

Q.  Were  you  in  charge  of  the  loading  of  the 
barge?  A.    Yes,  that  was  my  responsibility. 

Q.  Now  did  you  order  Mr.  Cuadra  on  that  day 
that  he  was  injured  to  load  salmon,  canned  salmon 
on  that  barge? 

A.  I  expect  I  probably  told  the  Filipino  fore- 
man to  get  some  help.  That  is  common  that  the 
cannery  workers  sometimes  help  at  longshore  work. 
It  is  right  in  the  agreement;  we  can  call  on  them 
for  longshore  work. 

Q.    Did  you  supervise  the  loading  of  the  barge? 

A.  Oh,  to  some  extent.  I  probably  didn't  stay 
there  all  of  the  time,  you  know. 

Q.     But  you  were  back  and  forth? 

A.  It  isn't  necessary.  It  is  very  common  work. 
It  is  just  very  plain,  common  labor. 

Q.  Now  did  you  order  the  men  to  dunnage  off 
the  barge  before  putting  the  salmon  in? 

A.  I  expect  I  did.  It  is  a  very  common  prac- 
tice. [92] 

Q.  All  right.  Now  what  did  you  use  for  dun- 
nage there  that  time  ? 

A.  Oh,  we  used  some  boards  laid  on  top  of  the 
deck. 
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Q.  What  were  these  boards  like?  Would  you 
describe  them  to  us? 

A.  Well,  they  were,  offhand  it  is  hard  to  say. 
I  think  they  were  one-inch  boards  mainly.  . 

Q.     One-inch  boards  ?  A.    Yes. 

Q.     What  sizes  and  shapes  were  they  in  ? 

A.  Well,  I  think  they  were,  they  were  probably 
various  sizes  in  this  particular  case.  I  couldn't  re- 
member that. 

Q,  Now  did  you  tell  the  men  to  lay  those  boards 
out  over  the  floor  of  the  barge? 

A.     Yes,  I  probably  did. 

Q.  Now  did  you  have  the  men  lay  stringers  or 
cross  pieces  first  and  then  lay  the  boards  across  the 
other  way  on  top  of  them,  is  that  what  you  did? 

A.  I  don't  think  that  we  had  any  cross  boards. 
I  think  there  was  only  one  layer  of  boards.  That 
is  the  way  it  was  done. 

Q.  Well,  isn't  that  the  customary  practice  in 
order  to  provide  space  in  case  water  gets  in  to  lay 
stripping  first  and  then  lay  your  dunnage  over  that  ? 
Isn't  that  the  way  it  always  works?  [93] 

A.  No,  not  exactly.  The  ships,  they  use  dunnage. 
It  is  very  common.  All  ships  use  dunnage,  and  they 
use  in  many  cases  only  single  dunnage. 

Q.  But  you  don't  remember  whether  you  told 
them  to  put  cross  pieces  there  that  day? 

A.     I  don't  remember.  No,  I  don't. 

Q.  Do  you  remember  falling  do^vn  in  the  barge 
there  on  that A.     Myself. 

Q.    Yes. 
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A.     No,  I  don't  remember  that  either,  but 

Q.     Would  you  say  it  didn't  happen? 

A.  I  don't  say  it  didn't  happen,  but  I  say  I 
don't  remember  it.  It  is  two  years  ago  almost  now, 
and  I  don't  remember  if  sometimes  a  person 
would 

Q.  Now  where  did  you  get  this  wood  that  was 
used  to  floor  off  the  skin  of  the  barge  there? 

A.  I  think  we  probably  got  it  from  shore  be- 
cause the  barge  was  used  for  fish. 

Q.     Well,  how  did  it  get  up  north? 

A.  Oh,  we  probably  brought  it  up  with  our  own 
equipment. 

Q.  You  brought  it  up.  And  do  you  remember 
where  you  got  it  from  when  you  were  in  Seattle? 

A.     No,  I  don't  exactly  remember. 

Q.  Did  you  order  the  men  to  pick  it  off  of  the 
dock  at  the  Goodwill  ? 

A.  Off  of  the  dock?  What  dock  are  you  refer- 
ring to?  [94] 

Q.     The  Goodwill  Pier  here  in  Seattle? 

A.     No. 

Q.  Do  you  remember  being  at  the  Goodwill  Pier 
— pardon  me,  at  St.  Vincent  de  Paul,  at  St.  Vin- 
cent de  Paul  Pier;  do  you  remember  that? 

A.  Well,  we  have  a  station  in  shore  in  which 
we  have  lumber  up  there  right  now,  I  mean,  from 
year  to  year. 

Q.    Where  is  that? 

A.  In  Bristol  Bay,  where  we  have  our  equip- 
ment. 
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Q.  All  right.  Do  you  remember  this  particular 
year,  1953,  when  the  ship  was  tied  up  at  the  Lake 
Union  dock  of  the  St.  Vincent  de  Paul  before  you 
went  north  ?  Do  you  remember  being  there  and  tell- 
ing the  men  at  that  time  to  go  out  and  pick  up  this 
scrap  lumber  lying  on  the  Goodwill  dock,  pardon 
me,  on  the  St.  Vincent  de  Paul  dock? 

A.  I  think  I  bought  some  lumber  from  St.  Vin- 
cent de  Paul,  but  I  bought  it  and  paid  for  it.  I 
don't  think,  I  don't  know  whether  you  would  call 
it  ''scrap"  lumber  or  not.  You  can  call  scrap  lumber 
almost  anything,  I  mean,  as  far  as  that  goes.  Ships 
have,  all  ships  have  dunnage,  you  know.  They  don't 
use  first-class  lumber  for  it.  That  is  true. 

Q.  Have  you  ever  used  pallet  boards  in  your 
barges  to  floor  off  with?  A.     No.  [95] 

Q.  You  have  been  to  other  canneries,  have  you 
not,  in  Bristol  Bay  and  watched  their  operation? 

A.    Yes. 

Q.    What  is  a  pallet  board? 

A.  A  pallet  board  is  used  in  warehouses  for  lift 
trucks.  It  is  referred  to  as  a  pallet  board. 

Q.  They  have  them  up  there  at  Bristol  Bay,  do 
they  not? 

A.     Yes.  But  they  are  not  used  on  barges. 

Q.    Will  you  describe  what  they  are  like? 

A.  Yes,  a  pallet  board  is  made  from  first  boards 
on  the  bottom  and  then  2x4's,  three  2x4's,  and  then 
boards  on  top.  That  is  what  they  call  a  pallet 
board. 

Q.    Isn't  it  a  customary  practice  to  lay  that  type 
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of  flooring  in  barges  to  protect  against  possible 

dampness  to  the  cases? — that  are  being  stowed? 

A.     No. 

Q.     You  never  saw  that  done? 

A.  I  never  saw  pallet  boards  but  they  used  other 
grating ;  what  we  refer  to  in  Bristol  Bay  as  grating. 

Q.     Grating?  A.     Yes. 

Q.    Would  you  describe  a  grating? 

A.     We  have  them  on  our  barges,  too. 

Q.     What  is  a  grating? 

A.  A  grating  is  something  like  you  might  call 
it,  not  like  [96]  pallet  boards.  But  a  grating  is 
made  out  of  first  cross  pieces  and  then  2x6's  or 
2x8's  nailed  on  top  of  them,  you  see,  into  squares 
about,  oh,  they  might  be  6x6  or  8x8. 

Q.     How  deep  are  these? 
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Oh,  they  would  be,  maybe,- 


( Interposing)     Six  inches? 

Four  inches  deep. 
Four  inches  deep. 

Two  inches  and  then  two  inches  on  top. 
How  square  are  they? 

Oh,  they  will  vary  in  size.  It  depends.  There 
will  be  no  fixed  size.  They  would  vary  from  6x6  to 
4x6  and  4x8. 

Q.    Are  they  heavy? 

A.     Yes,  reasonably  heavy.  I  can  show  you  some. 
I  got  some  right  here  in  Lake  Union. 

Q.     Well,   that  is   customary  then  to   use   those 
gratings  in  the  barges? 

A.     It  is   customary,   yes;   but  it  is   customary 
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to  use  planks  too;  I  mean,  that  depends.  So  long 
as  you  protect  the  cargo  from  dampness,  that  is 
the  main  thing  which  I  do. 

Q.  The  main  thing  is  to  protect  the  cargo,  is 
that  it? 

A.  Well,  it  is  put  on  there  to  protect  the  cargo. 
If  you  are  referring  to  something  else  here  regard- 
ing anybody  [97]  getting  hurt;  I  don't  think  that 
it  is  our  practice  to  hurt  anybody.  We  hire  peo- 
ple  

Q.     (Interposing)  But  on  this  particular  barge 

Mr.  Merrick:     He  didn't  finish. 

Mr.  Poth :     Excuse  me ;  had  you  finished  ? 

A.     Yes,  go  ahead. 

Q.  But  on  this  particular  barge  you  used  this 
scrap  lumber  for  flooring  to  protect  the  cargo,  is 
that  correct? 

A.  Well,  I  want  to  find  out  what  you  consider 
"scrap"  lumber.  I  don't  know  how  to  answer  that. 
What  do  you  mean  by  "scrap"  lumber? 

Q.  You  didn't  use  gratings,  and  you  didn't  use 
pallet  boards? 

A.  Well,  what  would  you  call  "scrap"  lumber? 
I  want  to  know  that.  I  don't  know  how  to  answer. 

Q.  You  described,  I  believe,  this  lumber  as  being 
of  odd  lengths,  two  feet,  three  feet,  and  different 
widths,  and  you  stated  that  you  believed  you  or- 
dered the  men  to  cover  the  entire  floor  of  the  barge 
with  lumber  of  that  type  rather  than  gratings  which 
you  testified  you  customarily  used. 

A.    Well,    grating    on    barges    could    be    called 
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"scrap"  too.  It  depends  on  what  shape  it  is  in.  I 
mean,  you  can't  just  call  something  scrap.  I  mean 
you   can  buy  "scrap"   lumber  planks,   you  know. 
They  call  scrap  lumber  2x6's  and  2x8's.  [98] 

Q.  But  this  was  not  regular  flooring?  It  was 
of  random  lengths  and  sizes,  was  it  not? 

A.  Well,  they  were  platforms,  is  what  they  were. 
Instead  of  being  8x8,  they  might  have  been  4x4's 
and  3x3's.  No  difference  from  the  pallet  boards. 
The  smallest  pallet  board  used  here  in  the  city  is 
probably  32' x40". 

Q.     Didn't  you  testify 

A.     That  is  the  regular  standard 


Q.     Excuse  me;  had  you  finished? 

A.     Go  ahead. 

Q.  You  had  testified  that  these  were  of  different 
lengths  and  sizes,  one  inch  in  thickness.  Is  it  your 
testimony  now  that  some  of  them  were  three  inches 
and  four  inches  in  thickness  ?  A.     No. 

Q.     They  were  all  one  inch? 

A.  If  you  are  referring  to  some  platforms  I 
bought  from  St.  Vincent  de  Paul,  I  couldn't  tell 
you  exactly  to  the  inch  what  the  sizes  are,  but  I 
would  say  they  were  something  like  30"x30";  maybe 
some  of  them  were  30"  by  24". 

Q.  By  "platforms"  do  you  mean  one  piece  of 
lumber  or  something  that  has  been  constructed  and 
built  together? 

A.  Something  that  has  been  constructed.  I  think 
they  were  hardwood  platforms. 

Q.    Would  you  describe  these  platforms?  [99] 
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A.  Well,  they  were  nailed  just  the  same  as  a 
grating  except  for  they  were  a  little  smaller  than 
the  large  grating.  I  mean,  you  can  call  them  a  grat- 
ing as  well  as  a  platform. 

Q.  And  you  had  the  men  scatter  these  all  over, 
is  that  right? 

A.  Well,  why  we  laid  them  out  is  to  protect 
the  salmon  from  dampness  seeping  in  from  the 
outside. 

Q.  How  much  did  they  weigh,  these  ones  that 
you  had  there  on  July  20th? 

A.  Oh,  these  platforms  would  weigh  probably; 
oh,  I  don't  know.  That  would  be  hard  to  say  off 
hand  in  pounds;  maybe  20  pounds,  maybe  fifteen 
pounds.  I  really  don't  know  what  to  say. 

Mr.  Merrick:  It  might  clear  it  up.  You  have 
more  barges  than  one.  That  may  be  the  confusion; 
I  don't  know  if  there  is  a  meeting  of  the  minds 
as  to  what  you  are  talking  about.  He  has  got  a 
large  barge  and  small  barges. 

The  Court:  We  are  thinking  about  the  barge 
that  was  tied  up  in  the  river. 

Mr.  Merrick:  The  barge  has  never  been  identi- 
fied as  to  where  this  man  was  injured.  That  is  the 
problem. 

Q.  (By  Mr.  Poth) :  Well,  what  was  the  barge 
that  Mr.   Cuadra  was   injured   on? 

A.  I  think  the  barge  that  you  are  referring  to 
here  must  [100]  have  been  a  barge  something  like 
22  feet  by  60  feet. 

Q.    22x60?  A.    By  60  feet. 
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Q.     That  that  have  any  motive  power  of  its  own  ? 

A.    No. 

Q.    Is  that  a  steel  barge? 

A.     A  wooden  barge. 

Q.  And  what  was  the  flooring  of  that  barge 
made  out  of? 

A.     Oh,  probably  about  4x8's. 

Q.     Was  it  smooth  wood?  A.    Yes. 

Q.     Easy  to  walk  on?  A.     Yes. 

Q.  And  then  you  ordered  the  men  that  day  to 
cover  that  whole  flooring  of  that  barge  with  these 
platforms  or  lumber  or  whatever  you  want  to  call 
it,  is  that  right? 

A.  Well,  I  don't  know  if  we  covered  the  whole 
thing  first  before  we  started  loading.  We  might 
have  covered  a  section  of  it  and  then  filled  that  up 
and  then  covered  some  more. 

Q.     You  don't  remember? 

A.  No,  I  don't  remember  how  that  was  done, 
whether  the  whole  deck  was  covered  or  not. 

Q.  Now  these  regular  gratings,  if  you  step  on 
them  will  they  tip? — the  regular  gratings  that  you 
use?  [101] 

A.  Oh,  the  regular  grating,  that  would  depend. 
Are  you  referring  to  large  grating? 

Q.  Yes,  the  regular  large  gratings.  If  you  step 
on  the  edge  of  one  of  them,  will  they  tip  and  fly  up  ? 

A.  No.  If  all  of  the  boards  are  nailed  down, 
they   shouldn't    do    it. 

Q.     The  whole  grating  won't  tip  up? 

A.     No.  I  don't  see  why  they  should. 
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Q.  Now  these  little  three-foot  platforms  that 
you  are  talking  about  that  you  may  have  gotten 
from  St.  Vincent  de  Paul  and  which  may  also  have 
been  lumber  of  some  kind  or  wood  of  some  sort 
of  random  lengths  and  sizes 

A.    Yes. 

Q.    that  were  on  that  barge  on  the  twentieth 

day  of  July,  1953 A.    Yes. 

Q.    could  those  tip  up  if  you  stepped  on 

them  the  wrong  way? 

A.     Oh,  it  is  possible  they  could. 

Q.  Did  one  tip  up  with  you  that  day? — and 
cause  you  to  fall  down? 

A.     I  don't — like  I  said,  I  don't  remember. 

Q.     You  don't  remember? 

A.  I  know  I  wasn't  hurt  by  any  means,  if  one 
did. 

Q.  But  the  fact  is  that  on  that  barge  on  that 
day  you  did  [102]  not  have  your  regular  heavy 
gratings  that  you  used? 

A.  Well,  what  do  you  mean  "that  I  used"?  I 
mean,  there  is  no  fixed 

Q.     (Interposing)  That  you  customarily  used? 

A.  There  is  no  fixed  ruling  for  what  you  use 
on  the  deck. 

Q.  Well,  I  believe  you  testified  that  ordinarily 
you  used  these  heavy  wooden  gratings? 

A.    Well,  I  say  they  will  vary  in  size. 

Q.    Yes. 

A.  The  main  thing  is  to  protect  the  cargo  from 
the  deck. 
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Q.  Yes,  but  that  is  the  ordinary  thing  to  have 
heavy  wooden  gratings?  A.    Well 

Q.     Isn't  that  the  ordinary  thing? 

A.     They  would 

Q.  Isn't  that  what  those  heavy  wooden  gratings 
are  made  for? 

A.     Well,  they  make  them  into  squares 

Q.     (Continuing)    To  fit  over 

A.     (Continuing)     so   they  can  be  handled 

off  and  on. 

Q.    Yes.  A.    But  the  size  was 

Q.  But  those  were  not  being  used  on  that  par- 
ticular barge  that  Santos  Cuadra  was  injured,  were 
they? 

A.  Well,  if  we  were  using  small  ones,  I  guess  we 
were  not  using  big  ones ;  that  is  true.  [103] 

Q.  Now  you  say  you  bought  some  platforms 
from  St.  Vincent  de  Paul,  small  platforms,  is  that 
right,  three  or  four  foot  square,  is  that  right? 

A.  That  is  right,  something  a  little  smaller  than 
a  pallet  board  possibly. 

Q.  Did  St.  Vincent  de  Paul  make  those  up  es- 
pecially for  you  or  was  it  something  they  had  there  ? 

A.  It  was  something  they  had  there.  They  were 
not  made  especially. 

Q.    What  had  they  originally  been  made  for? 

A.  They  were  brand  new.  They  had  never  been 
used.  Well,  they  had  been  used  for  something, 
but 

Q.    You  don't  know  what  they  had  been  used  for  ? 

A.     I  don't  know  whether  they  come  from  a  can 
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company  or  some  company.  They  were  a  shipping 

•frame,  I  think ;  steel  companies,  or  something  in  the 

East. 

Q.  In  other  words,  they  weren't  something  that 
had  been  manufactured  and  made  as  a  flooring  for 
barges  ? 

A.     No.  That  is  true.  I  don't  think  they  were. 

Q.  In  other  words,  and  they  also  had  not  been 
fashioned  and  made  for  people  to  walk  on,  is  that 
right? 

A.  Well,  that  would  all  depend.  They  Avere  not 
made  especially  for  that  job,  that  is  true. 

Mr.  Poth:    I  have  no  further  questions. 

Mr.  Merrick:  I  will  call  Mr.  Bendiksen  later  as 
part  of  our  case.   [104] 

The  Court:  That  is  all.  You  may  be  excused  at 
this  time,  sir. 

(Witness  excused.) 

Mr.  Poth:  Oh,  pardon  me;  one  more  question. 
Did  you  employ  William  C.  Price  after  the  sea- 
son, after  the  return  from  Alaska? 

Mr.  Bendiksen:  Well,  I  didn't  employ  him.  He 
was  still  on  more  or  less  you  might  call  it  the  pay- 
roll. 

Mr.  Poth:  He  worked  for  you.  He  was  on  your 
payroll  and  worked  for  you  back  here  in  Seattle? 

Mr.  Bendiksen:  That  is  right.  Well,  he  didn't 
work  for  us  in  Seattle.  The  only  way,  he  was  clean- 
ing up  some  work  that  he  did  or  that  he  was  sup- 
posed to  do  up  there. 
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Mr.  Poth:  He  was  on  the  payroll  and  you  paid 
him.  Didn't  he  work  for  you  two  months? 

Mr.  Bendiksen:  All  together,  do  you  mean,  the 
whole  summer'? 

Mr.  Poth:     After  he  got  back  here? 

Mr.  Bendiksen:     No. 

Mr.  Poth:  How  long  did  he  work  for  you  back 
here  ? 

Mr.  Bendiksen:  Oh,  he  might  have  worked  for 
two  or  three  weeks  maybe,  I  don't  know. 

Mr.  Poth:  In  other  words,  you  didn't  fire  him 
when  he  got  back  from  Alaska?  [105] 

Mr.  Bendiksen:  Well,  he  done  some  work  that 
he  had  information  on.  He  was  supposed  to  be  a 
timekeeper  and  do  some  storekeeper  work,  but  he 
was  not  too  satisfactory.  Is  that  all? 

The  Court :    Are  you  through,  Mr.  Poth  ? 

Mr.  Poth:     Yes,  sir. 

Mr.  Poth:  I  will  call  Mr.  Santos  Cuadra  at  this 
time. 

SANTOS  CUADRA 
a  witness  called  in  his  own  behalf,  was  first  duly 
sworn,  and  then  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Poth: 

Q.    Will  you  state  your  name,  please? 

A.     Santos  Cuadra. 

Q.     And  where  do  you  live,  sir? 

A.  118  Fourth  Avenue  South  in  Seattle,  Wash- 
ington. 

Q.    Did  you  ever  have  any  trouble  with  your 
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knee  prior  to  July  20,  1953?  Did  your  knee  ever 

hurt  you*? 

A,     Oh,  last  year  it  got  hurt,  banged  my  knee. 

Q.  I  mean  before  you  got  it  hurt  in  1953,  did 
you  have  any  trouble  with  your  knee? 

A.    No.  [106] 

Q.  What  kind  of  work  have  you  been  doing  all 
of  your  life?  A.     General  work. 

Q.     What  tjrpe  of  work? 

A.     Oh,  work  for  the  painting. 

Q.    For  who?  A.    Painting. 

Q.  Were  you  an  agricultural  worker?  Did  you 
work  on  the  farms? 

A.  I  work  in  the  farm  too  and  I  work  for  the 
ship,  the  Army  Transport;  I  drive  a  tractor  and  I 
drive  a  truck,  and  hand  butcher;  and  any  kind  of 
job  here  in  Seattle  I  work  there. 

Q.  Have  you  been  able  to  work  since  you  got 
hurt  in  1953? 

A.  Since  that  time  there  was  accident  I  never 
been  work.  Last  year  I  worked  for  two  hours  or 
two  days.  That  is  all. 

Q.    Why  didn't  you  work? 

A.  Because  the  doctor  just  told  me  to  look  for 
job  to  exercise  your  knee.  So  I  worked  for  two 
days,  and  then  I  quit  because  she  is  bothering  me; 
my  knee  swelled  up. 

Q.    Did  it  swell  up  ? 

A.     It  swelled  up  there  at  that  time. 

Q.     Did  it  hurt  you? 

A.     Sure,  it  hurt  then. 
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Q.    Does  your  knee  hurt  you  now?  [107] 

A.  Sure,  it  hurt  my  knee;  I  cannot  stand  very 
good. 

Q.  Tell  us  what  trouble  you  are  having  with 
your  knee  right  now. 

A.  My  knee  is  troubled,  here  is  the  operation, 
and  back  here  it  is  now. 

Q.     Are  you  able  to  work  now? 

A.  I  look  for  a  job,  but  I  tried  for  two  hours, 
for  one  hour  and  one-half  again,  and  this  bothers 
me;  why,  there  is  a  pain  in  my  knee  all  of  the 
time.  And  maybe  I  walk;  two  blocks  I  take  a  rest. 
Maybe  I  sit  down,  and  I  can't  take  a  walk  right 
away.  I  have  a  cigarette  and  go  and  walk,  you  see. 

Q.  How  much  were  you  making  a  year  before 
you  got  hurt?  A.     Oh,  in  1953? 

Q.  No,  I  mean,  how  much  did  you  average  a 
year  before  you  got  hurt? 

A.  Oh,  last  year  I  got  two  days  I  worked;  that 
is  all. 

Q.     No,  I  mean  before  you  got  hurt? 

A.     I  don't  know  how  much  then  I  got  before. 

Q.     How  much  did  you  make  in  1952? 

A.  I  forgot  how  much  I  make  then.  I  think  I 
have  got  something  in  my  bill,  an  income  tax  bill 
here ;  I  don't  know  that. 

Q.  Was  it  around  $3000.00?  Do  you  under- 
stand me? 

A.     I  think  in  1952  it  was  around  $3000.00.  [108] 

Mr.  Merrick:  I  want  to  start  objecting  now  if 
you  are  going  to  start  leading  the  witness. 
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Mr.  Poth:  I  have  an  interpreter  here  that  I 
could  call  up  that  speaks  very  good  English,  and 
Mr.  Soriano  also  speaks  Spanish,  your  Honor. 

The  Court:  Well,  we  will  get  along  without  an 
interpreter  if  we  can.  If  we  can't,  why,  we  can 
use  one. 

Q.  (By  Mr.  Poth)  I  might  stipulate  on  that 
to  save  a  little  time.  If  I  could,  perhaps  we  can 
stipulate  that  for  the  calendar  year,  1953,  he  paid 
income  tax  on  $2898.95.  No,  that  was  for  1952,  I 
am  sorry.  He  paid  it  in  1953. 

Mr.  Merrick:     I^Iay  I  see  that  a  minute? 

Mr.  Poth:  In  1953,  $1413.13.  That  was  the  year 
in  which  he  was  injured. 

The  Court:  Will  you  stipulate  that  that  was  the 
Plaintiff's  income  for  1952,  that  is,  from  work,  that 
is  com.pensation  paid,  $2898.95  in  19521  And  com- 
pensation paid  for  1953,  up  to  what  date?  That 
v/as  paid  during  the  period  of  this  time.  After 
July? 

Mr.  Poth :  There  is  no  record,  there  are  no  earn- 
ings after  July  of  that  year  when  he  was  injured. 
Of  course,  I  believe  he  was  guaranteed  two  months' 
salary  up  there,  so  he  got  his  two  months'  salary. 

The  Court:  So  his  compensation  in  1953  was 
$1413.13  including  two  months'  compensation  in 
Alaska.  [109] 

Which  was  the  whole  time.  May  I  ask,  was  that 
the  amount  of  compensation  received  by  others  sim- 
ilarly employed? 

Mr.  Poth:     Yes. 
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The  Court:     So  there  is  no  time  lost  up  there? 

Mr.  Poth:     No. 

Mr.  Merrick:  There  is  nothing  in  1953,  is  there? 
The  only  employer  who  shows  in  1953  is  Queen 
Fisheries  ? 

Mr.  Poth:     That  is  right. 

Mr.  Merrick :  Two  months.  He  didn't  go  to  work 
until  June  of  1953. 

The  Court:    All  right.  The  stipulation  will  show. 

Q.  (By  Mr.  Poth)  :  Now  on  the  day  that  you 
were  injured  on  July  20,  1953,  did  anybody  tell 
you  to  go  to  work  on  a  barge? 

A.     Mr.  Bendiksen. 

Q.  Mr.  Bendiksen,  who  is  sitting  in  the  court- 
room here? 

A.    Mr.  Bendiksen,  yes.  He  is  the  boss  over  us. 

Q.    He  was  the  boss? 

A.  He  was  the  boss  for  the  work  on  the  barge 
before  loading  the  salmon. 

Q.     And  did  you  go  down  on  the  barge? 

A.  Everybody  did  go  down  on  the  barge,  except 
the  rope  and  everything  for  loading  salmon. 

Q.  And,  did  he  or  did  he  not  tell  you  to  cover 
the  deck  of  the  barge?  [110] 

A.    Mr.  Bendiksen. 

Q.    Mr.  Bendiksen  did?  A.    Yes. 

Q.    What  did  he  tell  you  to  cover  it  with? 

A.  With  the  fence  for  the  water  so  it  don't  ship 
the  first  deck  of  cases;  it  get  no  water  at  all. 

Q.  And  what  if  anything  did  he  give  you  to  put 
down  there?  A.    A  canvas  there. 
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Q.    What? 

A.     Put  the  canvas,  I  mean,  on  the  floor? 

Q.     Yes. 

A.  That  boards  not  secured  and  besides  not 
square;  some  big  and  some  short  ones. 

Q.     Where  did  these  boards  come  from? 

A.  Oh,  that  boards  come  from  St.  Vincent's 
dock  over  there.  I  know  because  I  worked  for  one 
month  over  there  on  that  Alaska  Queen  to  paint 
over  there,  you  see,  before  loading  that  boat  over 
there. 

Q.     They  came  from  St.  Vincent  de  Paul's  dock? 

A.    Yes,  the  dock  over  there  on  Union  Lake. 

Q.     And  who  took  them  off  of  there? 

A.  Well,  Mr.  Bendiksen  just  tell  the  Filipino 
foreman  in  the  afternoon;  so  everybody  were  load- 
ing to  inside  the  Alaska  Queen.  And  next  day,  the 
next  morning,  I  come  back,  I  heard  that  somebody 
remarked,  "Why  did  you  [111]  load  these  boards 
inside  of  the  Alaska  Queen"?  You  see. 

Q.     What  were  these  boards  like? 

A.  Well,  they  look  like  long  lengths  this  one 
and  some  four  feet  and  some  three  feet,  you  see, 
that  board  over  there,  already  inside  of  the  Alaska 
Queen. 

Q.  Did  he  have  you  cover  the  whole  floor  of  the 
barge  mth  it? 

A.  Well,  at  the  time  in  loading  that  salmon,  the 
cases  of  salmon  for  the  barge,  at  the  top  it  is 
covered  up  because  defense  for  the  water  there, 
vou  see? 
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Q.    Right. 

A.     Ship  the  first  cases  over  there,  or  the  cans. 

Q.  All  right,  did  he  tell  you  to  cover  the  floor 
of  the  barge  with  them? 

A.     Mr.  Bendiksen. 

Q.  Did  he  tell  you  to  just  cover  parts  or  did 
he  tell  you  to  cover  all  of  if? 

A.     (No  response.) 

Q.     How  was  the  walking  on  if? 

A.     Pardon  me,  walking? 

Q.     Yes,  how  did  you  walk  on  if? 

A.     On  the  scow? 

Q.  Yes.  How  were  you  able  to  walk?  Was  it 
good  walking?  A.     Oh,  no. 

Q.     Or  bad?  [112] 

A.  At  the  time  about  an  hour  and  one-half  of 
longshore  over  there,  I  mean,  in  loading  the  sal- 
mon, Mr.  Bendiksen,  I  saw  him  just  fall  down  on 
that  board  over  there.  So  after  that  Mr.  Bendiksen 
go  up  the  Alaska  Queen  on  top  of  the  deck,  you 
see;  and  everybody  work  loading  salmon. 

Q.     Did  you  have   any   trouble   walking? 

A.  Oh,  well,  at  that  time  I  never  had  no  trouble 
yet,  but  the  boards  not  secure  over  there. 

Q.    What  was  wrong  with  them? 

A.     They  was  crooked,  not  even. 

Q.     Now  tell  me,  were  any  cross  pieces  laid  first  ? 

A.  No;  that  board  just  piled  up  like  that.  The 
first  time  in  loading  that  salmon,  the  cases  of  sal- 
mon, I  put,  I  start  to  loading,  I  put  side  by  side, 
I  mean,  in  the  corner. 
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Q.    Yes. 

A.  So  Mr.  Bendiksen  just  come  down  in  the 
scow:  "No,  no,  don't  put  like  that.  Put  everything 
boards  on,  put  boards  in  the  front  of  the  scow." 

Q.    All  over? 

A.    All  over,  you  see. 

Q.     Instead  of  doing  it  tier  by  tier? 

A.     Yes,  that  is  right. 

Q.     He  wanted  you  to  put  it  all  over? 

A.  That  is  right,  because  I  don't  like  to  hurt 
them [113] 

Q.    What  was  that? 

A.  But  Mr.  Bendiksen  just  come  down  in  the 
scow,  "Don't  put  the  boards  like  that;  put  boards 
everything  inside  the  scow  around  the  scow." 

Q.     Cover  everything? 

A.  Cover  the  boards  in  the  scow  everything.  But 
I  see  Mr.  Bendiksen  just  fall  down  after  the  cov- 
ered wood  and  everything  in  the  scow,  so  that  time 
after  that  Mr.  Bendiksen  go  up  on  the  deck  of  the 
Alaska  Queen,  and  then  everybody  loading  salmon. 

Q.     All  right,  now.  Did  you  get  hurt  that  day? 

A.  I  think  after  three  o'clock.  I  come  back,  you 
know,  for  coffee  time,  and  at  that  time  I  have 
accident. 

Q.  How  did  the  accident  happen?  You  tell  us 
now  in  your  own  words? 

A.  I  i)ick  up  the  one  case  of  salmon  to  pile  up  ; 
so  I  throw,  I  missed  the  board  to  put  on  my  knee, 
I  mean,  my  foot,  I  missing,  and,  you  know,  this 
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corner  here  in  the  middle,  so  I  missed  this  one,  and 
so  I  throwed  that  cases,  that  board  went  turned 
over  and  hit  my  knee  here,  and  then  I  fall  down. 

Q.    I  see. 

A.  And  then  somebody  help  me  to  pick  up  and 
bring  me  to  that  side  here,  about  ten  minutes.  So  I 
saw  Mr.  Bendiksen  over  there  on  the  deck  on  the 
Alaska  Queen;  about  [114]  ten  minutes  somebody 
help  me  bring  me  to  my  bed  over  there.  After  that 
I  never,  no  more,  because  it  swelled  up  here,  my 
knee. 

Q.     Did  it  swell  bad? 

A.  It  swelled  up  bad  here.  I  told  them,  the 
foreman,  the  Filipino  foreman,  tell  to  Mr.  Bendik- 
sen, "bring  me  to  hospital  because  very  badly  on 
my  knee."  He  answered  to  me,  "Tomorrow."  He 
said,  "Santos,  tomorrow;  Mr.  Bendiksen  take  you 
up  tomorrow."  Next  today  again  "Tomorrow",  but 
I  stay  in  bed  two  night  and  three  days.  Nobody 
would  give  me  coffee  at  that  time  because  at  that 
time  was  busy,  busy  work  day  and  night,  24  hours, 
36  hours'  work.  You  see,  a  lot  of  fish.  Nobody  would 
give  me  coffee.  That  is  the  only  one,  that  guy  (Price) 
he  gave  me  coffee;  that  is  all,  but  instead  my  knee 
swell  up  big,  about  100  pounds  something  like  me 
knee,  so  I  can  work  no  more.  But  still  I  talked  to 
the  foreman,  "Why  didn't  you  talk  to  Mr.  Bendik- 
sen to  take  me  to  the  hospital'"?  He  said,  ''I  take 
you  tomorrow;  I  am  busy  until  the  season  is  over." 
They  gave  me  a  note  and  he  asked  me,  he  said, 
*'Well,  Mr.  Cuadra,  back  to  Seattle  when  the  sea- 
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son  is  through."  I   stay  in  the  hospital.   That   is 

what  happened  to  my  knee.  I  got  an  operation. 

All  of  those  machinists  over  there,  he  go  to  my 
bed.  [115] 

Q.  Now  have  you  worked  at  other  canneries  in 
years  past?  A.     Oh,  yes. 

Q.     Before  you  worked  for  Mr.  Bendiksen? 

A.  Well,  I  was  working  for  Mr.  Bishop  for  two 
years,   1952  and  1953. 

Q.     Who  did  you  work  for  before  that? 

A.     Oh,  for  Mr.  Wingard's  place. 

Q.     Wingard?  A.    Wingard. 

Q.    Where  is  that,  Ushigak? 

A.    No,  Ugashik. 

Q.     Ugashik?  A.    Ugashik. 

Q.  And  who  else  have  you  worked  for  up  there? 
Did  you  ever  work  for  Libby? 

A.  No,  I  never.  I  think  Libby,  I  don't  know;  I 
think  Ugashik,  at  the  Wingard  Packing  Company, 
before  that  I  was  working. 

Q.    Who  else  have  you  worked  for  up  there? 

A.     Eh? 

Q.  How  many  years  have  you  been  working  in 
Alaska  ? 

A.  Oh,  at  Wingard's  place,  about  seven  years, 
Bristol  Bay. 

Q.     Who  did  you  work  for  before  that? 

A.  I  was  working  for  Pacific  American  Fish- 
eries for  nine  years. 

Q.  You  heard  Mr.  Bendiksen  testify  here?  You 
heard  him  testify?  [116]  A.    Yes. 
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Q.  At  these  other  places  that  you  worked  did 
you  see  salmon  being  loaded  in  barges'? 

A.    Yes. 

Q.    You  did? 

A.  In  Alaska,  I  mean  at  Wingard's,  it  is  dif- 
ferent in  loading  that  salmon  for  Mr.  Wingard's 
scow. 

Q.    Yes. 

A.  We  have  secure  plywood,  I  mean  planking, 
or  whatever  do  you  call  that? 

Q.     Pallet  boards'? 

A.  Pallet  boards,  yes,  before  the  boys  would  load 
that  case  of  salmon  secure. 

Q.     The  floor  was  secure? 

A.  Secure  everything,  but  Mr.  Bendiksen's 
place,  no.  He  is  the  boss  over  there ;  he  is  now.  And 
at  that  time  I  was  accident  he  looked  at  me  and 
then  he  go  out  and  he  go  to  the  warehouse,  I  think ; 
I  don't  know.  One  carpenter  go  downstairs  and 
they  break  that  kind  of  a  board  over  there,  you 
see,  but  still  I  stay  there  in  the  scow. 

Q.  Now  this  little  platform  or  v/hatever  it  was 
that  you  stepped  on,  what  part  of  it  was  your  foot 
on  when  it  turned  over  and  threw  against  you*? 

A.  It  hit  my  right  knee.  I  throw  one  case  to 
pile  up,  so  I  missed  to  step  that  board  on  this  side 
so  the  board  went  [111]  and  hit  me  in  my  knee. 

Q.    Yes. 

A.  And  then  I  fall  down.  Somebody  helped  me 
to  get  up  and  put  me  in  the  corner  here.  About  ten 
minutes  somebody  wouldn't  help  me  and  put  in  the 
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bed,  in  my  bed  over  there,  you  see.  And  then  I  told 
him,  ask  Mr.  Bendiksen  about  5 :30  in  the  afternoon, 
luring  me  to  a  hospital  because  my  knee  is  swelled 
up  here,"  you  see.  The  poor  Filipino  foreman,  he 
said,  ''I  asked  already  to  Mr.  Bendiksen  who  will 
take  you  for  tomorrow  morning."  Tomorrow  morn- 
ing no  more. 

Q.  Maybe  I  didn't  understand  you,  but  did  you 
testify,  did  you  say  you  saw  Mr.  Bendiksen  fall 
down  himself? 

A.     Why,  sure;  I  see  that. 

Q.    I  see. 

A.  At  that  time  I  say  to  Mr.  Bendiksen  fall 
down  that  time,  too. 

Q.  Where  was  that?  Was  that  do^vn  in  the 
barge  ? 

A.     That  was  down  in  the  barge.  After  that 

Q.  The  same  thing  happened  to  him  that  hap- 
pened to  you?  A.    Not  the  same  time. 

Q.    But  the  same  thing?  A.     No. 

Q.    What  happened  to  him? 

A.  That  board  here,  he  mistake  the,  what  do 
you  call  it,  the  [118]  step  of  that  board,  so  the 
board  went  a  little  bit  of  a  hole  there,  you  know? 

Q.    Yes. 

A.  And  then  Mr.  Bendiksen  just  swinged  like 
that,  you  see.  After  that  Mr.  Bendiksen  go  up  on 
desk,  Alaska  Queen  deck. 

Q.     He  didn't  come  back  down  any  more? 

A.     No,  he  don't  come  back  no  more. 

Q.     He  left  you  down  there,  though? 
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A.  All  of  the  time  watching  the  boys  working 
over  there,  you  see. 

Q.  Now,  did  you  ever  go  ashore  when  you  were 
up  there?  A.     No. 

Q.     Did  you  ever  work  ashore?  A.     No. 

Q.     Did  you  spend  all  of  your  time  on  the  ship? 

A.     On  the  ship  all  of  the  time. 

Q.     Was  the  ship  in  the  water? 

A.     Yes,  sir. 

Q.     Was  the  barge  in  the  water? 

A.     Yes,  sir. 

Q.     All  of  the  time? 

A.    All  of  the  time. 

Q.    Was  there  water  underneath  it? 

A.     Oh,  sure ;  yes,  sir.  [119] 

Q.  And  did  you  eat  all  of  your  meals  on  the 
ship? 

A.     I  ate  on  the  ship  all  of  the  time. 

Q.    Did  you  sleep  all  of  the  time  on  the  ship? 

A.    All  of  the  time  on  the  ship,  yes. 

Q.  Have  you  done  gardening  and  agricultural 
work?  Do  you  do  that?  A.     Last  year? 

Q.  No,  no,  before  you  got  hurt.  Did  you  work 
on  the  farm? — agriculture — agricultural  work? 

A.    Where,  in  Seattle? 

Q.     Farm  labor?  Do  you  do  farm  labor? 

A.     Oh,  yes.  In  Seattle?  Yes. 

Q.    And  I  mean,  did  you  do  it  in  California? 

A.    All  over. 

Q.    All  over? 
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A.  Yes.  I  got  a  farm  here  before  that,  in  Seattle, 
Washington. 

Q.  What  did  you  do  on  the  farm  ?  Did  you  squat 
down? 

A.  I  drive  tractor,  drive  horse  and  everything. 
I  got  a  farm  here  and  then  White  Center. 

Q.     Did  you  ever  pick — work  in  the  lettuce? 

A.     Pardon  me? 

Q.     Did  you  work  in  the  lettuce? 

A.  Lettuce,  strawberries,  and  picking  grapes, 
tending  lettuce,  and  tending  everything  I  work  in 
because  I  worked  as  hard  man,  you  know,  in  this 
country.  [120] 

Q.  Do  you  have  to  get  down  close  to  the  ground 
when  you  do  that?  A.     Sure. 

Q.    Did  you  ever  work  asparagus? 

A.     I  worked  for  1929  in  asparagus  two  years. 

Q.    Artichokes  ? 

A.  I  get  everything.  I  start  at  2  o'clock,  1:30  in 
the  morning  cutting  asparagus.  Yes. 

Q.    Are  you  able  to  do  that  now? 

A.  No  more.  That  is  what  I  have  been  doing. 
Something  hurt  my  knee. 

Q.  When  you  were  on  the  ship  did  you  ever 
clean  up  around  the  ship?  A.    Yes,  sir. 

Q.  What  else  did  you  do  around  the  ship  besides 
butcher  fish?  A.    Paint. 

Q.    Paint?  A.     Yes. 

Q.     Did  he  have  you  paint  the  ship? 

A.  Yes,  sure;  I  paint  all  over.  Any  kind  of  job 
on  th(^  pliip  fifter  the  cidit  hour  work.  After  eight 
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hour,  I  take  a  bath  on  the  ship,  go  to  bed  and 

sleep,  and  then  come  back  again. 

Q.  Have  you  ever  handled  the  lines;  take  up  on 
the  lines'?  And  slacken  them^  [121] 

A.  Slack  everything.  The  scow  would  bring  the 
fish;  then  the  boys  who  were  working  on  the  scow 
they  throw  the  rope  so  I  help  them  together. 

Q.  Now  then,  when  the  tide  goes  in  and  out — 
you  know  what  the  tide  is? 

A.     Yes,  I  know  that. 

Q.  Did  they  have  to  shift  the  lines  from  the 
ship  to  the  dock;  did  they  have  to  move  the  lines? 

A.     No. 

Q.     Take  them  in  or  let  them  out? 

A.    No. 

Q.    With  the  current? 

A.    No.  I  can't  imderstand  that. 

Q.    Was  this  a  floating  dock  or  was  it  on  piles? 

A.     They  got  the  water  there. 

Q.    What? 

A.     They  got  the  water  there. 

Q.  Well,  did  you  ever  handle  lines  on  the  ship? 
Do  you  know  what  I  mean? — ^the  mooring  lines  that 
tie  the  ship  to  the  dock?  A.    Yes. 

Q.     When  did  you  do  that? 


A 
Q 

Q 

A 

Q 
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Because  I  work  in  the  ship  then. 

You  did  that  up  there?  A.     What? 

You  did  that  on  the  Alaska  Queen? 

Yes,  sir. 

You  would  take  them  in  and  let  them  out? 

Yes,  sir. 
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Q.    When  did  you  do  that?  When? 

A.    At  the  times  when  I  had  no  accident. 

Q.     What  was  that? 

A.    At  the  time  when  I'm  not  accident. 

I  can't  understand  him. 

The  Court:     Are  you  about  through? 

Mr.  Poth:     I  am  through,  your  Honor. 

The  Court:     I  think  that  we  will  recess  then. 

Mr.  Merrick:     Your  Honor,  what  time  do  you 
want  to  start  tomorrow? 

The  Court:    We  will  recess  until  9:30  o'clock  to- 
morrow morning. 

(Whereupon  at  4:30  p.m.,  the  hearing  was 
adjourned  to  reconvene  at  9:30  a.m.,  Wednes- 
day morning.  May  18,  1955.)  [123] 

Clerk:    The  case  of  Santos  Cuadra  versus  Queen 
Fisheries,  Inc.,  is  now  on  for  further  trial. 

The  Court :    T  believe  you  had  finished  with  your 
direct  examination  of  Santos  Cuadra. 

Mr.  Soriano:     Yes,  Mr.  Cuadra  is  now  on  the 
witness  stand  for  cross  examination. 

I  wish  to  ask  him  one  question,  your  Honor,  prior 
to  Mr.  Merrick  going  into  the  cross  examination. 

Mr.  Soriano:    Mr.  Cuadra,  how  old  are  you? 

Mr.  Cuadra:    Fifty-three. 

Cross  Examination 
By  Mr.  Merrick : 

Q.    I  believe,  Mr.  Cuadra,  you  testified  that  you 
haven't  worked  since  this  accident,  is  that  right? 

A.    What. 
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Q.    You  haven't  worked?  A.    Worked? 

Q.    Yes,  "worked"? 

A.     Since  that  time  I  have  the  accident,  no. 

Q.     No  ?  You  haven't  been  able  to  work  ? 

A.  I  have  been  imable  to  work.  I  tried  to  work 
for  two  days. 

Q.  Okeh,  now,  when  was  this  two  days  that  you 
tried  to  work?  [124] 

A.    At  the  seafood  company,  dogfood 

Q.    Where? 

A.    At  the  dogfood  packing  house,  I  mean. 

Q.    When,  when? 

A.    Last  year  because 

Q.     When  last  year? 

A.     I  don't  know  what  day.  In  August  last  year. 

Q.  Was  it  before  you  went  to  see  Doctor  Rick- 
ett?  A.     What? 

Q.  Was  it  before  you  went  to  see  Doctor  Rick- 
ett? 

A.     No.  I  think  yes ;  it  was  about  then. 

Q.  Well,  you  saw  him  June  30  and  he  testified 
in  his  report  yesterday  that  you  told  him  that  you 
had  tried  to  work  two  days.  Was  it  prior  to  June 
30,  of  1954? 

A.  Yes,  because  Doctor  Stewart  just  told  me  to 
practice  your  knee  to  work  it. 

Q.    Yes. 

A.  And  then  I  worked  for  one  day  for  one  hour 
and  one-half.   So  I  come  back  to  Dr.  Stewart. 

Q.  But  you  have  not  been  able  to  work  since 
that  date? 
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A.  Then  I  have  been  to  Dr.  Rickett  and  then  I 
got  nothing  to  work,  I  got  no  money  so  I  tried  to 
work  in  the  shop  part  of  that  dog  food  for  two  days 
and  I  got  a  bad  pain  in  my  knee.  I  can't  stand  it, 
and  imtil  now  I  never  work  yet.  [125] 

Q.  So  you  have  not  been  able  to  work  since  that 
day  at  all  outside  of  those  two  days? 

A.  I  willing  to  work  but  I  can't  stand  it  good 
because  it  is  bothering  my  knee. 

Q.  Do  you  know  Mr.  John  Caughlan,  a  Seattle 
attorney?  A.    Who? 

Q.    John  Caughlan? 

I  am  asking  to  have  this  marked  for  identifica- 
tion. A.     Who  is  John? 

Q.  Do  you  know  an  attorney  by  the  name  of 
John  Caughlan? 

He  is  representing  you  in  another  lawsuit,  isn't 
he?  A.     (No  response.) 

Mr.  Merrick:  I  have  a  file  here,  your  Honor. 
It  is  file  number  476,394  of  the  Superior  Court  of 
the  State  of  Washington  for  King  County.  I  am 
having  it  marked  for  identification.  I  have  a  cer- 
tified copy  of  the  complaint  that  I  want  to  put  in 
evidence.  I  have  checked  this  file  out  from  the 
Clerk's  office. 

Q.  I  would  like  for  you  to  look  at  this  file.  Hand- 
ing you  what  is  the  complaint  and  the  verification 
attached  thereto.  Is  that  your  signature  ? 

A.    Yes. 

Q.  And  that  is  verified  by  Mr.  John  Caughlan — 
your  signature?  A.    Yes.  [126] 
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Q.     That  is  your  signature,  isn't  it? 

A.     Yes. 

Q.  Now  do  you  recall  starting  this  lawsuit  with 
Mr.  Caughlan  in  December  of  1954? 

May  I  have  this  marked  for  identification? 

(Defendant's  Exhibits  Nos.  1  and  2  marked 
for  identification.) 

Q.  Did  you  ever  tell  Mr.  Poth  or  Mr.  Soriano 
that  Mr.  Caughlan  was  representing  you  in  another 
lawsuit  ? 

Clerk:  Defendant's  Exhibits  Nos.  A-1  and  A-2 
marked  for  identification. 

Q.  Let's  get  an  answer  to  this  question?  Do  you 
know  Mr.  Caughlan?  He  is  an  attorney  down  in 
the  Lowman  Building. 

A.    I  don't  know.  I  don't  remember  that. 

Q.  Now,  you  are  testifying  under  oath;  you  un- 
derstand that  you  are  supposed  to  tell  the  truth 
when  you  are  up  here  ?  A.     Yes,  I  know. 

Q.    And  you  say  you  don't  know  Mr.  Caughlan? 

A.     John  Caughlan? 

Q.     John  Caughlan,  an  attorney? 

A.     On  Second  Avenue  ? 

Q.  Yes. 

A.  Yes,  I  think  John  Caughlan;  I  think  I  know 
him. 

Q.  And  he  is  representing  you  in  another  law- 
suit against  Queen  Fisheries,  Inc.,  isn't  he?  [127] 

A.  Yes,  because  I  like  to  work  that  time,  you 
see. 
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Q.  Yes.  Well,  he  is  your  attorney  in  this  other 
lawsuit,  isn't  he? 

A.     Of  course,  at  that  time 

Q.  Now,  wait  a  minute;  he  is  your  attorney  in 
this  other  lawsuit,  isn't  he? 

A.     Yes;  for  a  different  case,  yes. 

Q.  Yes;  it  is  a  different  case  but  you  are  suing 
for  wages;  you  are  suing  Mr.  Bendiksen,  aren't 
you? — Queen  Fisheries,  Inc.?  A.    Yes. 

Q.  And  also,  Luciano  Vequilla  is  one  of  the 
plaintiffs  in  that  case,  isn't  he?  A.     Yes. 

Q.  You  never  told  Mr.  Soriano  and  Mr.  Poth 
about  this  case,  did  you?  A.    No,  I  haven't. 

Q.  This  is  the  first  they  have  known  about  it, 
this  morning?  A.     (No  response.) 

Mr.  Merrick:  I  would  like  to  offer  Defendant's 
Exhibit  A-2  in  evidence.  It  is  a  certified  copy  of 
the  original  complaint  on  file  in  cause  number  476,- 
394,  a  cause  of  action  in  the  Superior  Court  for  the 
State  of  Washington,  County  of  King. 

Mr.  Soriano :    I  would  like  to  object,  your  Honor. 

I  would  like  to  know  what  the  purpose  of  it  is. 

Mr.  Merrick:  Well,  read  the  complaint.  That  is 
the — he  alleges  that  he  was  available  and  desired 
to  go  to  work.  Paragraph  Six  of  the  Complaint. 

Mr.  Soriano:  There  are  several  different  plain- 
tiffs here. 

Mr.  Merrick :    He  verified  the  Complaint. 

There  are  several  plaintiffs.  Your  Honor,  the 
clerk's  verification  is  on  the  rear  of  the  certified 
copy. 
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Mr.  Soriano :  I  take  it  this  was  after  Dr.  Stewart 
said  that  he  should  try  to  work,  right? 

Mr.  Merrick:  It  was  filed  December  20  of  last 
year,  1954. 

Paragraph  Six,  your  Honor,  I  think  impeaches 
him.   At  least  that  is  the  purpose  of  offering  it. 

The  Court:    I  will  overrule  the  objection. 

You  have  no  objection  to  the  certified  copy,  I  as- 
sume? Your  objection  doesn't  run  to  the  fact  that 
Defendant's  Exhibit  A-2  is  a  photostatic  copy? 

Mr.  Soriano:    No. 

The  Court:  It  only  goes  as  to  whether  it  is  ma- 
terial or  relevant? 

Mr.  Soriano:  As  to  whether  it  is  material  or 
proper  to  offer  it.  [129] 

The  Court:  I  think  that  it  may  have  some  bear- 
ing on  the  credibility,  and  on  that  basis  the  court 
will  admit  it. 

(Defendant's  Exhibit  A-2  was  received  in 
evidence.) 

Q.  (By  Mr.  Merrick)  :  Now,  Luciano  Vequilla, 
who  is  also  one  of  the  Plainti:ffs  in  this  action,  is 
the  gentleman  who  testified  yesterday,  is  he  not? 

A.    Yes. 

Q.    The  man  who  is  in  the  courtroom  back  here? 

A.    Yes. 

Q.  Now  to  go  to  Alaska  to  work  in  the  canneries 
you  generally  take  a  physical  examination,  do  you 
not? 

You  are  given  a  physical  before  you  go  up  there 
to  work? 
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A.  Yes.  Because  Doctor  Stewart  wanted  to  put 
me  to  work  and  back  to  Alaska  Queen. 

Q.  He  gave  you  a  ' 'return  to  work"  slip,  didn^t 
he?  A.    After  that 

Q.     (Continuing)  In  May?  A.    Pardon  me? 

Q.  You  got  a  retum-to-work  slip  from  him  in 
May,  didn't  you,  so  you  could  go  to  work  in  the 
canneries  ? 

A.  Dr.  Stewart,  that  is  why  I  go  to  the  Union 
then  but  still  I  hurt  my  foot  then.  [130] 

Q.  But  you  were  ready  to  go  back  to  work  in 
May,  weren't  you? — of  1954? 

A.  Well,  the  Doctor  Stewart  would  force  me  so 
I  worked  one  day  one  hour  and  one-half,  so  he 
bother  me,  so  I  said  to  Dr.  Stewart  I  tell  him  I 
can't  go  back  to  work  in  the  cannery  because  there 
is  pain  in  my  knee. 

Q.  You  didn't  start  this  present  lawsuit  until 
Mr.  Bendiksen  refused  to  hire  you  for  last  season, 
isn't  that  correct?  A.    Yes. 

Q.     The  answer  is  "yes,"  isn't  it?  A.    Yes. 

Q.  Now  on  the  day  that  you  were  hurt,  what 
time  did  you  start  to  work  that  morning? 

A.     Eight  o'clock  in  the  morning. 

Q.  Eight  o'clock.  You  are  sure  it  wasn't  seven 
o'clock?  A.    What? 

Q.     Wasn't  it  closer  to  seven  o'clock? 

A.    At  night? 

Q.     In  the  morning? 

A.    Well,  I  get  up  at  five  o'clock  in  the  morning 
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and  then  we  start  at  eight  o'clock  in  the  morning 

again. 

Q.  Do  you  recall  in  your  deposition  testifying 
that  you  started  to  work  at  seven  o'clock  that  morn- 
ing? 

A.  No,  I  didn't  start  at  seven  o'clock  in  the 
morning,  but  I  [131]  get  up  at  five  o'clock  in  the 
morning  for  breakfast  then. 

Q.  Do  you  recall  the  deposition  we  took  in  Mr. 
Poth's  office  on  February  11  of  this  year? 

A.    Last  year,  or  this  year? 

Q.     This  year?  A.    Yes. 

Q.  Now,  do  you  recall  my  questioning  you 
thusly,  "Now,  what  time  had  you  started  that  day 
working  on  this  barge"? 

''Answer:    In  the  morning." 

''Question:    What  time  in  the  morning"? 

"Answer:    Seven  o'clock." 

Do  you  recall  answering  that  way? 

A.     No,  I  don't  think  I  did. 

Q.  Well,  anyway,  you  say  you  started  at  eight. 
How  long  did  you  work  that  day? 

A.  Well,  we  started  at  eight  o'clock  in  the  morn- 
ing until  3:15;  at  that  time  there  was  accident. 

Q.    Did  you  work  steadily  all  day? 

A.    Yes,  sir. 

Q.  Did  you  have  any  breaks  for  lunch  or  for 
coffee? 

A.  No;  you  know  that.  You  quit  until  twelve 
o'clock  and  go  eat.  At  12 :30  we  come  back  to  work 
again. 
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Q.  In  other  words,  you  had  a  half -hour  lunch 
hour!  A.     No  chance.    (No  change.) 

Q.  But  you  worked  from  eight  to  three  with  a 
half -hour  for  lunch?  [132]  A.    Yes. 

Q.  Did  you  place  these  boards  in  the  barge  that 
you  described  falling  over  yesterday? 

A.    Yes. 

Q.  You  have  loaded  barges  before,  isn't  that  cor- 
rect ? — at  canneries  ? 

A.     The  Alaska  Queen? 

Q.  No.  Now  when  you  worked  for  Wingard  up 
there  you  loaded  barges  with  canned  salmon,  didn't 
you?  A.    Yes,  sir. 

Q.    You  worked  for  Wingard  for  seven  years? 

A.    For  seven  years,  yes. 

Q.  Now  this  dunnage  that  you  tripped  over  or 
fell  over,  you  put  some  of  that  in  the  barge  your- 
self, didn't  you?  A.     (No  response.) 

Q.    Did  you  spread  it  around  the  floor? 

A.    Well,  everybody  then. 

Q.    Yes. 

A.  Even  Mr.  Bendiksen,  because  he  is  the  boss 
over  there  in  the  barge;  he  put  the  boards,  you 
know,  the  boards  not  even. 

Q.  You  say  it  was  like  that  all  day  when  you 
worked  there? 

A.  Well,  at  the  time  there  was  accident  at  3:15 
I  never  came  back  to  work  because  my  knee  swell 
up  right  away  in  the  afternoon.  [133] 

Q.    But  you  worked  all  day  under  those  condi- 
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tions  from  eight  to  three  o'clock  with  a  half  hour 

off  for  lunch  ?  A.    Yes. 

Q.  And  you  say  you  saw  Mr.  Bendiksen  trip 
over  one  of  these  boards? 

A.     He  just  fell  down;  yes,  I  saw  him  there. 

Q.     That  was  before  you  were  hurt  ? 

A.    Yes. 

Q.    Was  he  hurt?  A.    Mr.  Bendiksen? 

Q.    Yes.  A.    I  don't  know. 

Q.     Have  you  ever  hurt  your  knee  before? 

A.    No. 

Q.    Have  you  hurt  it  since?  A.    No,  never. 

Q.    Have  you  hurt  it  since  ? 

A.    At  the  time  of  the  accident? 

Q.    Yes. 

A.     Sure,  I  fell  down  and  got  hurt. 

Q.  No.  Have  you  injured  it  again  since  the  orig- 
inal accident  up  in  Bristol  Bay? 

A.  No,  I  never  been  to  an  accident  in  Bristol 
Bay. 

Mr.  Merrick :    Do  you  have  the  income  tax  forms  ? 

Q.  (By  Mr.  Merrick)  :  Now,  in  1953  you  had 
an  income  of  $1413.13,  [134]  is  that  correct? 

A.     That  is  right. 

Q.  And  the  only  employer  you  worked  for  was 
Queen  Fisheries,  Inc.?  A.    Yes. 

Q.  That  was  the  year  that  you  were  hurt?  In 
other  words,  you  didn't  work  in  the  winter  or  spring 
of  1953? 

A.  Because  I  start  to  work  in  the  Alaska  Queen 
April  15. 
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Q.    Yes. 

A.  Paint  deck  and  paint  everything  and  scrub 
the  floors  before  I  go  up  to  Alaska  then. 

Q.  Well,  in  January,  February,  March,  and  the 
first  15  days  of  April,  1953,  you  didn't  work? 

A.    No. 

Q.  You  were  around  Seattle  here,  but  you  were 
just  taking  off?  A.    Yes. 

Q.  Usually  would  you  lay  off  all  winter  when 
you  worked  in  the  canneries? 

A.  No.  In  1952,  1951-52,  I  was  working  for  the 
New  Washington  Hotel. 

Q.  I  see.  Well,  if  you  had  a  good  siunmer  in 
Alaska,  though,  you  would  take  all  of  the  winter 
off,  wouldn't  you? 

A.  Oh,  I  got  to  work  for  the  farm  down  Bristol 
Bay,  I  mean  Winslow  growing  strawberries  there. 

Q.  Well,  you  didn't  work  in  any  farm  labor  in 
1952,  did  you? 

A.    I  worked  for  two  months  then. 

Q.  Who  did  you  work  for  in  1952  doing  farm 
labor?   Who? 

A.  Oh,  Mr.  Meyer's  place  for  hoeing  strawber- 
ries. 

Q.    Did  you  make  any  money  working  there? 

A.    AYell,  that  is  what  I  done  for  a  living. 

Q.  You  didn't  report  that  in  your  income  tax, 
though  ? 

A.  No,  we  didn't  because  one  week,  three  days,' 
two  days'  work  in,  you  see. 

Q.    You  don't  bother  to  put  that  down? 
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A.    Well 

Q.  In  other  words,  in  1952  the  people  you 
worked  for  are  Strand  Fisheries.  How  long  did  you 
work  for  them?  A.    Eleven  days. 

Q.     In  1952'? 

A.     Eleven  days.  About  11  days. 

Q.  Eleven  days.  And  Queen  Fisheries,  Inc. ;  how 
long  did  you  work  for  them"? — in  1952? — two 
months  ?  A.     Two  months,  yes. 

Q.  And  the  New  Washington  Hotel,  how  long 
did  you  work  for  them? 

A.     Nine  months,  I  think;  nine  months. 

Q.  And  the  New  England  Fish  Company,  how 
long  did  you  work  for  them? 

A.    About  one  month. 

Q.    Yes.  [136] 

And  the  Washington  Fish  and  Oyster  Company, 
how  long  did  you  work  for  them? 

A.    About^ 

Q.     (Interposing)  One  month? 

A.     (Continuing)  1  don't  know;  three  weeks 

or  something  like  that. 

Q.  And  that  is  a  little  bit  more  than  twelve 
months.  How  long  did  you — are  you  certain  you 
worked  nine  months  for  the  New  Washington  Ho- 
tel? A.    Nine  months,  yes. 

Q.  Yes.  Now  actually  when  you  were  injured  up 
there  in  1953,  you  didn't  lose  any  wages,  did  you? 

A.    No. 

Q.    You  were  paid  the  guarantee? 
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A.  Yes,  I  was  paid  the  guarantee.  Those  people 
guaranteed  me  that. 

Q.  And  then  when  you  got  back  here  to  Seattle 
you  were  on  Alaska  Workmen's  Compensation, 
weren't  you  ?  A.    Yes. 

Q.  And  they  paid  you  sixty-five  per  cent  of  your 
weekly  pay  at  the  New  Washington  Hotel,  didn't 
they?  A.    Yes. 

Mr.  Merrick:  May  we  have  these  marked  for 
identification  ? 

Clerk:  Defendant's  Exhibit  A-3  marked  for 
identification.  [137] 

(Whereupon,  Defendant's  Exhibit  No.  A-3 
was  marked  for  identification.) 

Q.  And  you  didn't  have  to  pay  any  income  tax 
on  this  money  that  you  got  from  the  Alaska  Work- 
men's Compensation  Act,  did  you  ?  A.    Yes. 

Q.    You  paid  no  income  tax  on  that? 

A.    Yes. 

Q.    You  say  you  did?  A.    Yes. 

Q.    You  didn't  report  it? 

A.    Eh?  Oh,  that  one? 

Q.    Yes.  You  didn't  pay  any  income  tax  on  this  ? 

Showing  you  Defendant's  Exhibit  No.  A-3  for 
identification,  will  you  look  at  those  cancelled 
checks,  and  can  you  identify  them? 

A.    Yes,  that  is  my  checks. 

Q.     Is  your  signature  on  each  one  of  those? 

A.    Yes. 

Q.  Seventeen  checks  in  all.  Those  are  your  sig- 
natures on  all  of  those  checks,  is  that  right? 
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A.    Yes. 

Q.  And  those  checks  total  $1,237.52.  Now,  that 
is  the  money  that  you  received  under  the  Alaska 
Workmen's  Compensation  Act,  is  that  right?  [137a] 

A.    Yes. 

Q.  And  they  paid  you  that  money  up  through 
March  of  1954,  isn't  that  correct*?  A.    Yes. 

Q.  When  Dr.  Stewart  said  that  you  were  able 
to  go  back  to  work?  A.    Yes. 

Q.     And  then  you  were  cut  o:ff  ? 

A.     No.  I  still,  Dr.  Stewart  take  care  of  my  knee. 

Q.  Well,  he  told  you  that  you  were  ready  to  go 
back  to  work  late  in  March,  didn't  he? 

A.  Well,  he  told  me  that  I  work;  yes,  I  told 
you  yesterday  and  I  work  for  one  hour  and  one- 
half  there  and  then  I  come  back  to  Dr.  Stewart. 

Q.    I  see. 

A.    Because  it  just  swelled  up  my  knee. 

Q.  Well,  after  you  got  through  here  with  the 
Alaska  Act  you  tried  to  file  a  claim  under  the  Long- 
shoremen's Act,  didn't  you?  A.    No. 

Q.  You  didn't  go  down  to  905  Second  Avenue 
Building  and  file  a  claim  with  the  Longshoremen  & 
Harbor  Workers A.    No. 

Q.    Department?  A.    No.  [138] 

Q.  You  have  no  recollection  of  ever  being  down 
there  ?  A.    No. 

Q.  Now  when  you  were  working  up  there  in  the 
cannery  deck  you  worked  under  a  Filipino  cannery 
foreman,  didn't  you?  A.     (No  response.) 
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Q.  Didn't  they  have  a  boss  for  the  Filipino 
boys?  A.    When,  last  year? 

Q.    All  of  the  time? 

A.  Oh,  there  is  a  Filipino  foreman,  like  Win- 
gard's 

Q.     The  same  as  Wingard?  A.    Yes. 

Q.     It  is  just  like  any  other  cannery? 

A.  No,  Wingard's  not  my  boss.  There  was  a  Fil- 
ipino foreman  there. 

Q.     What  was  that? 

A.  At  Wingard's  cannery  there  is  a  Filipino 
foreman.  His  name  is 

Q.    Yes. 

A.    Because  Wingard,  he  go  out  all  of  the  time. 

Q.  Well,  there  is  a  Filipino  cannery  foreman  on 
the  Alaska  Queen,  don't  they?  A.    Yes. 

Q.    He  directs  you  in  your  work?  A.    Yes. 

Q.  The  same  as  you  do  at  Wingard  or  at  any 
other  cannery?  A.    Yes.  [139] 

Q.  Now,  how  did  you  get  your  job  with  Mr. 
Bendiksen?  A.     The  Union  did. 

Q.    Yes.  And  what  Union  is  that  ? 

A.    American  Federation  of  Labor. 

Q.  And  you  were  dispatched  out  of  the  Cannery 
Workers  Union  to  go  to  work  in  the  cannery  for 
Bendiksen,  is  that  right?  A.     That  is  right. 

Q.  And  you  were  paid  under  the  Cannery  Worky 
ers  contract?  A.    Yes.  ' 

Q.  And  under  the  cannery  workers  contract  you 
get  a  two-months'  guarantee,  isn't  that  right? 

A.     That  is  right. 
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Q.  That  is  the  contract  that  the  union  has  with 
the  Alaska  Salmon  Industry,  isn't  it? 

A.    Yes. 

Q.  And  you  are  familiar  with  that  contract, 
aren't  you?  A.     What? 

Q.  You  are  familiar  with  the  terms  of  that  labor 
contract,  aren't  you?  A.    Yes. 

Q.  You  have  worked  up  there  for  several  years 
under  the  same  contract? 

A.     The  same  contract,  yes. 

Q.  Now  the  medical  and  hospital  bills  that  have 
been  incurred  [140]  as  a  result  of  this  accident,  you 
haven't  paid  any  of  those,  have  you? 

A.     (No  response.) 

Q.  You  have  expended  no  money  for  medical  or 
hospital  bills  arising  out  of  this  case  ? 

A.     No. 

Mr.  Merrick:  I  want  to  offer  Defendant's  Ex- 
hibit No.  A-3  in  evidence. 

Mr.  Soriano:    No  objection. 

The  Court:  Defendant's  Exhibit  No.  A-3  may  be 
admitted. 

(Defendant's  Exhibit  No.  A-3  received  in 
evidence.) 

Mr.  Merrick:  Defendant's  Exhibit  No.  A-2  is  in, 
your  Honor. 

Q.  Actually  the  first  time  that  Mr.  Poth  or  Mr. 
Soriano  knew  about  this  lawsuit  was  this  morning, 
wasn't  it?  A.     (No  response.) 

Q.    You  never  told  them  about  it?  A.    No. 

Q.    The  answer  is  "no,"  isn't  it?  A.    Yes. 
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The  Court:    He  said  ''no"  before. 
Mr.  Merrick:     That  is  all.  [141] 

Redirect  Examination 
By  Mr.  Poth: 

Q.  How  did  you  happen  to  bring  this  lawsuit? 
Did  anyone  send  you  to  Mr.  Caughlan? 

A.     (No  response.) 

Q.  Did  anyone  have  you  go  to  Mr.  Caughlan's 
office?  A.    Yes. 

Q.    Who  was  that? 

A.     That  is  the  attorney. 

Q.    Who?  A.     John  Caughlan. 

Q.    Who  had  you  go  to  Mr.  Caughlan's  office? 

A.    Me  and  Vequilla. 

Q.    Who  told  you  to  go,  if  anyone? 

A.  The  business  agent  for  the  American  Fed- 
eration of  Labor. 

Q.     The  business  agent?  A.    Yes. 

Q.     What  is  his  name? 

A.  I  forget  the  name  of  the  business  agent  be- 
cause at  that  time  there  was  accident  and  I  never 
go  to  the  Union  no  more. 

Q.    Is  he  a  Filipino?  A.    Yes,  sir. 


Q 

A 
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Did  he  tell  you  to  go? 

Yes,  because  he  had  for  somebody  else. 

Can  you  read?  A.     (No  response.) 

Can  you  read  English? 

Oh,  a  little  bit.    I  can't  understand  it  good. 

Can  you  read  it? 

Yes,  l3ut  I  can't  understand  very  good. 
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Q.  Did  you  ever  read  this  complaint  before? — 
that  you  signed?  Did  you  ever  read  what  you 
signed  ? 

A.  No.  I  signed,  but  I  can't  read.  I  can't  under- 
stand. 

Q.  Starting  right  here  can  you  read  that  para- 
graph where  it  says  '^ Three"  there;  can  you  read 
that?  What  does  it  say? 

A.     I  can't  read  that. 

Q.    What  does  this  say  here? 

A.    Yes,  that  is  my  name.   That  is  my  name. 

Q.     What  is  after  your  name  ? 

A.     Santos  E.  Cuadra. 

Q.    What  is  after  that?   What  does  that  say? 

A.  No,  I  can't — I  can  read  my  name,  but  I  can't 
read  that,  that  one  there. 

Q.  You  say  the  Union  told  you  fellows  to  go  to 
Mr.  Caughlan's  office?  A.     Yes. 

A.  Oh,  I  know  already  that  Mr.  Bryan  is  the 
business  agent  there. 

Q.     He  told  you  to  go?  A.    Yes.  [143] 

Q.    He  told  you  to  go? 

A.  Yes.  So  we  got  three  people  to  go  to  John 
Caughlan  there,  the  attorney. 

Q.     Were   there   papers   there?  A.     What? 

Q.  When  did  you  sign  the  papers,  when  you 
went  to  the  office? 

A.     Yes.  I  went  to  the  office,  three  of  them. 

Q.     Who  told  you  to  sign? 

A.  That  secretary  over  there;  "you  sigh  your 
name  here." 
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Q.     The  secretary  said,  ''You  sign  your  name?" 
A.     Yes,  sir. 
Mr.  Poth:    I  have  no  further  questions. 

Recross  Examination 
By  Mr.  Merrick: 

Q.  How  long  have  you  worked  in  the  canneries 
in  Alaska?  A.     Since  1924. 

Q.     You  have  worked  continuously? 

The  Court:     1924? 

The  Witness:     1924  the  first  time. 

Q.     When  did  you  come  from  the  Philippines? 

A.     In  1923. 

Q.  And  how  long  have  you  worked  under  a 
union  contract  up  there?  A.     Since  1933. 

Q.    Did  you  used  to  belong  to  Local  7? 

A.    Well,  1943  I  belong  to  Local  7. 

Q.  You  knew  John  Caughlan  while  he  was  at- 
torney for  Local  7,  didn't  you? 

A.  And  then  I  quit  for  five  or  seven  years;  I 
don't  know. 

Q.  You  knew  Mr.  Caughlan  when  he  was  attor- 
ney for  Local  7,  didn't  you — he  and  Mr.  Hatten? 

A.  Well,  some — that  business  agent  just  told  me 
there  was  a  good  lawyer  there.  I  don't  know. 

Q.  Well,  you  wanted  to  sue  Mr.  Bendiksen  for 
these  wages,  didn't  you? 

A.  Well,  the  business  agent  just  told  me  to  go 
to  Mr.  Caughlan  there  because  Bendiksen  hired 
somebody  else 

Q.    Yes. 


152  Santos  Cuadra  vs. 

(Testimony  of  Santos  Cuadra.) 

A.     (Continuing)  to  go  to.  Alaska  last  year 

because  I  received  that  letter  from  Mr.  Bendiksen 
in  1953,  in  November  that  Mr.  Bendiksen  is  not 
opening  that  cannery  this  year,  last  year. 

Q.  Yes.  And  you  kneAV  under  the  contract  that 
you  were  entitled  to  preference,  weren't  you? 

A.     (No  response.) 

Q.  Under  the  contract  boys  who  worked  in  1953 
were  supioosed  to  go  out  first  in  1954,  isn't  that 
right  ? 

A.    Yes,  sir.  That  is  right,  yes. 

Q.    And  you  knew  that?  A.    Yes.   [145] 

Q.  And  that  is  why  you  went  to  see  Mr.  Caugh- 
lan  because  you  felt  you  should  have  gone  out 
ahead  of  these  other  boys  ? 

A.  Yes.  Mr.  Bryan,  the  business  agent,  want  to 
send  me  over  there,  you  see. 

Q.  That  has  been  in  the  contract  for  years, 
hasn't  it?  A.     Yes;  that  is  right. 

Q.     And  you  know  all  about  those  contracts? 

A.     Yes,  that  is  right. 

Mr.  Merrick:    I  have  no  further  questions. 

Mr.  Poth:     That  is  all. 

The  Court:    That  is  all.  You  may  be  excused. 
(Witness  excused.) 

Mr.  Soriano :    The  Plaintiff  rests,  your  Honor. 

Mr.  Merrick:  Your  Honor,  could  I  have  a  short 
recess  to  call  Mr.  Bendiksen.  He  is  the  only  wit- 
ness I  have.  His  testimony  is  going  to  be  short.  He 
is  the  only  witness  Ave  have.  Our  case  is  practically 
in  nov7. 
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Mr.  Poth:  If  your  Honor  please,  if  it  would 
save  time  we  could  stipulate  as  to  the  amount  of 
the  medical  pajnnents  and  as  to  the  amount  of  com- 
pensation and  stipulate  that  the  carrier  who  paid 
those  sums  is  subrogated  in  this  action  for  the  re- 
covery of  those  amounts. 

Mr.  Merrick :  Well,  I  am  willing  to  stipulate  on 
that,  but  I  wanted  to  get  a  little  testimony  in  from 
him  [146]  on  one  aspect  of  the  operation. 

The  Court:  We  will  take  a  short  recess,  but  we 
Q^^xi  wait  very  long.  The  court  will  take  a  ten- 
miriuif     M^ccss. 

('Short  recess.) 

Mr.  Merrick:  I  will  call  Mr.  Cuadra  as  an  ad- 
verse mtness. 

SANTOS  CUADRA 
a  witness  called  by  the  defendant  as  an  adverse 
vdtness,  previously  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Merrick: 

Q.  Mr.  Cuadra,  you  worked  on  the  Alaska  Queen 
two  years,  did  you  nof?  A.    Yes,  sir. 

Q.  And  to  run  that  cannery  they  have  to  tie  up 
alongside  of  the  beach,  do  they  not?  A.    Yes. 

Q.  In  other  words,  it  has  to  be  tied  up  to  the 
shore?  It  can't  run  without  the  water  from  the 
shore,  isn't  that  correct?  A.    Yes. 

Q.  In  other  words,  you  have  to  pipe  the  water 
over  from  the  [147]  beach  onto  the  floating  cannery 
to  make  it  work?  A.    No. 
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Q.  Well,  you  get  your  water  from  the  beach  to 
run  this  cannery,  don't  you?  A.     Oh,  yes. 

Q.  There  is  no  water  plant  aboard  that  floating 
cannery?  A.     No. 

Q.  And  you  need  this  water  to  run  the  cannery, 
isn't  that  correct? 

A.  The  water,  they  got  plenty  water  on  the 
Alaska  Queen,  you  know. 

Q.  No,  but  I  mean  you  had  to  get  fresh  water 
from  the  beach  to  run  the  cannery,  isn't  that  right  ? 

A.    Yes,  sir. 

Q.  And  you  pipe  it  over  from  the  beach  onto 
the  ship?  A.    Yes. 

Q.  Now  what  is  this  warehouse  up  there  used 
for?  A.     (No  response.) 

Q.  Do  the  cans  that  come  out  of  the  retort  after 
they  are  cooled,  they  are  taken  into  the  warehouse, 
I  mean  before  they  are  cooled  they  are  taken  into 
the  warehouse,  aren't  they?  A.    Yes. 

Q.    And  then  taken  in  there  so  they  can  cool? 

A.    Yes.  [148] 

Q.  There  are  no  facilities  on  board  to  cool  the 
cans,  are  there,  when  you  are  canning? 

A.    No. 

Q.  Also,  all  of  the  casing  of  the  canned  salmon 
is  done  in  the  warehouse,  isn't  it? 

A.    Yes,  sir. 

Q.     That  is  done  by  the  natives? 

A.     I  don't  understand. 

Q.    Well,  the  sticking  of  the  cans  in  the  cases, 
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that  is  done  by  the  natives  in  the  warehouse,  isn't 

it?  A.     No. 

Q.    Who  does  that  ?  Do  the  boys  do  that  ? 

A.     Oh,  the  native  boys  do  it. 

Q.     Yes,  the  natives  do  that.  All  right. 

And  the  salmon  after  it  is  cooled  in  the  warehouse 
and  put  in  the  boxes  in  the  warehouse,  it  is  stacked 
in  the  warehouse,  isn't  it ;  it  is  stored  there  ? 

A.    Yes,  sir. 

Q.  And  then  when  you  get  ready  to  take  it  out 
to  send  it  back  to  Seattle  they  bring  it  out  of  the 
warehouse  and  load  it  into  these  barges  ? 

A.    Yes,  sir. 

Q.  Do  you  know  how  many  cases  of  salmon  they 
canned  up  there  in  1953? 

A.  I  don't;  I  don't  know  that  time  because 
there  were  a  lot  [149]  of  fish ;  day  and  night  work, 
and  overtime. 

Q.     Could  it  be  approximately  40,000  cases  ? 

A.    I  think  it  is  more  than  that. 

Q.  Anyway,  there  is  no  place  on  board  to  store 
this  salmon,  is  there?  It  has  to  be  stored  in  the 
warehouse  ? 

A.  The  warehouse,  I  think  it  is  a  warehouse  for 
the  cases  over  there,  so  they  load  all  of  the  time 
the  salmon  for  the  scow,  you  see. 

Q.  Well,  after  the  salmon  is  canned  on  board 
the  Queen,  it  is  taken  and  stored  in  the  warehouse, 
isn't  it? 
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A.  Some  salmon  is  piled  for  the  Alaska  Queen 
because  the  warehouse  full  house ;  all  full  house  that 
warehouse,  they  got  no  place  to  put  the  cases  of 
salmon  so  put  the  Alaska  Queen  in  a  pile. 

Q.  Now  they  have  a  separate  crew  to  bring  up 
the  Alaska  Queen,  do  they  not?  A.    What? 

Q.  A  separate  crew  brings  up  the  ship  from 
Seattle?  A.    Yes. 

Q.     They  have  a  master,  right  ?  A.    Yes. 

Q.    Deckhands?  A.    Yes. 

Q.    An  engineer?  A.    Yes.  [150] 

Q.    And  a  cook?  A.    A  cook,  too. 

Q.  Those  people  are  hired  out  of  different 
unions  than  the  Cannery  Workers  Union,  aren't 
they?  A.     I  don't  think  so.  I  don't  know. 

Q.  Well,  they  are  not  out  of  the  Cannery  Work- 
ers Union?  A.     Yes. 

Q.  They  don't  work  on  a  season's  guarantee,  do 
they?  A.     Oh,  those  deckhands? 

Q.    Yes.  A.    I  don't  know. 

Mr.  Merrick :    That  is  all. 

For  the  record  I  would  like  to  show  that  Mr. 
Bendiksen  is  not  here,  and  it  is  now  10:40  o'clock 
a.m.,  and  that  Court  convened  at  9:30  o'clock,  a.m. 

And  also  for  the  record  I  would  like  to  show  that 
court  convened  at  2  p.m.  yesterday  and  Mr.  Ben- 
diksen did  not  appear  until  ten  minutes  to  three 
o'clock,  p.m. 

Mr.  Merrick :    I  will  call  Mr.  Bendiksen  now. 

Will  you  take  the  witness  stand  ? 
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a  witness  called  for  the  defendant,  and  in  his  own 
behalf,  was  previously  sworn,  and  he  testified  as 
follows:  [151] 

The  Court:     I  think  that  you  have  been  sworn 
before,  haven't  you? 
Mr.  Bendiksen:    Yes,  sir. 

Direct  Examination 
By  Mr.  Merrick : 

Q.  You  are  the  same  Mr.  Bendiksen  who  testi- 
fied yesterday?  A.    Yes,  sir. 

Q.  What  is  your  position  with  Queen  Fisheries, 
Inc.? 

A.    Do  you  mean  the  management,  do  you  mean? 

Q.    Yes. 

A.  Well,  I  am  pretty  much  the  manager  or  the 
superintendent. 

Q.  What  business  do  you  engage  in  with  Queen 
Fisheries,  Inc.?  A.     Salmon  canning. 

Q.  All  right  now  how  long  have  you  been  en- 
gaged in  that  business? 

A.     Oh,  about  five  or  six  years. 

Q.  Now,  I  believe  you  testified  yesterday  that 
the  Alaska  Queen  is  a  boat  of  approximately  297 
tons?  A.     That  is  right. 

Q.    And  what  is  it  used  for  ? 

A.  Well,  for — it  is  used  for,  well,  for  canning 
pretty  much. 

Q.  All  right  now,  where  do  you  conduct  your 
canning  operations  ?  A.    In  Bristol  Bay. 
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Q.  And  how  long  is  a  season  in  Bristol  Bay,  the 
canning  season?  [152] 

A.     Oh,  it  is  about  a  month  as  a  rule. 

Q.     Generally  about  a  month  ? 

A.     Generally,  yes. 

Q.  Now  during  the  period  when  you  are  not 
canning  salmon  where  is  the  Alaska  Queen  moored  ? 

A.     Oh,  it  is  moored  in  Seattle  as  a  rule. 

Q.  How  do  you  get  it  up  to  Bristol  Bay  and 
back?  A.     By  power. 

Q.    Do  you  have  a  regular  crew  to  bring  it  up? 

A.    Yes. 

Q.    Who  is  in  that  crew? 

A.     How  many  men,  do  you  mean  ? 

Q.    Yes. 

A.  Just  about  two  engineers,  three  deckhands,  a 
skipper  and  a  mate,  and  the  cook. 

Q.  And  a  cook?  Now  do  you  have  a  separate 
crew  for  your  cannery  operation  ? 

A.    Yes,  we  have  a  separate  crew. 

Q.  Where  do  you  obtain  these  employees  for 
the  cannery? 

A.  Oh,  some  of  them  are  hired  in  Seattle  and 
some  of  them  are  hired  in  the  Bristol  Bay  area. 

Q.  Now  the  people  hired  in  Seattle,  are  they 
generally  Filipino  boys  ? 

A.  Yes,  those  I  have  hired.  Now  I  am  talking 
about  the  common  laborers.  [153] 

Q.  And  the  people  that  you  hire  in  the  Bristol 
Bay  area  are  they  generally  native  Alaskans  ?. 

A.    Yes. 
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Q.  And  are  they  generally  referred  to  as  "resi- 
dent cannery  workers"? 

A.    Yes,  that  is  right. 

Q.  And  the  Filipino  boys  that  come  up  from 
Seattle,  are  they  referred  to  as  non-residents? 

A.  Well,  they  are  at  this  time,  at  the  present 
time. 

Q.  In  other  words,  there  is  a  separate  Union 
contract  for  each  group? 

A.    Yes,  there  is  a  separate  contract. 

Q.  Now  the  Filipino  boys  that  come  up  from 
Seattle,  how  are  they  paid  up  there  when  working 
in  a  cannery  operation? 

A.  Well,  they  are  paid — ^first  of  all  they  get  a 
two  months'  guarantee. 

Q.  They  get  two  months  whether  they  only  work 
one  month  or  four  or  five  weeks? 

A.    That  is  right. 

Q.    All  right. 

A.  And  then  they  get  overtime  after  so  many 
hours. 

Q.    Yes. 

A.  And  also  they  get  overtime  for  any  special 
work,  like  longshoring  which  they  get  at  this  time 
when  this  [154]  accident  occurred.  It  is  covered  in 
their  agreement  if  any  longshore  work  is  done,  then 
it  is  special  work. 

Q.  Now  how  is  your  crew  on  the  vessel  paid,  the 
group  that  brings  the  vessel  up  to  the  fishing 
grounds  and  back?  How  are  they  paid? 

A.     Oh,  they  are  paid  by  the  month,  and  also 
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they  are  under  a  different  agreement  which  gives 
them  a  percentage  of  the  pack.  What  I  mean,  they 
get  so  much  a  thousand  cases.  Like  you  might  say, 
some  of  them  would  come  in  a  scale  of  $20  a  thou- 
sand and  others  maybe  $40  a  thousand. 

Q.    In  other  words,  they  share  in  the  profits'? 

A.  Well,  it  wouldn't  be  exactly  profit.  It  could 
be  a  loss  and  still  they  would  get  so  much  a  case. 
That  is  the  way  their  scale  is  set  up. 

Q.  But  the  amount  they  are  paid  depends  on 
the  size  of  your  pack? 

A.     On  the  size  of  the  pack,  you  see. 

Q.  Now  is  there  separate  supervision  for  the 
cannery  crew,  for  the  Filipino  boys? 

A.     Separate 

Q.     (Interposing)  Supervision  f 

A.    Yes,  as  a  rule  we  have  separate  supervision. 

Q.  And  is  there  separate  supervision  for  the 
crew  that  sails  the  vessel?  A.     Oh,  yes.  [155] 

Q.  Now  aboard  the  Alaska  Queen  do  you  have 
separate  living  quarters  for  the  Filipino  boys  ? 

A.    Yes,  we  have  one  room  we  use  for  that. 

Q.  Are  there  any  facilities  up  there  to  eat 
ashore?  A.    No. 

Q.  Now  regarding  this  barge  where  the  accident 
allegedly  occurred,  how  many  barges  do  you  have? 

A.  Oh,  we  have  one  barge  of  this  type  they  are 
referring  to  here  of  the  accident. 

Q.  And  what  is  the  approximate  size  of  that 
barge  ? 

A.    It  is  about  22  feet  by  60  feet. 
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The  Court:    How  many  barges,  did  you  say? 

The  Witness:  Oh,  we  have  other  barges,  power 
barges.  We  have  one  barge  that  is  86  feet  by  24 
feet  that  goes  up  from  Seattle. 

Q.    What  other  barges  do  you  have? 

A.     Oh,  we  also  have  other  tenders. 

Q.    Well,  how  many  all  together? 

A.     Oh,  we  have  two  others  we  carry  fish  on. 

Q.  Well,  this  particular  barge,  that  has  no  power 
on  it,  I  gather?  A.     That  is  right. 

Q.     Is  it  steel  or  wood  constructed? 

A.    It  is  wood  constructed. 

Q.     And  what  is  it  used  for  primarily?  [156] 

A.  Well,  it  is  used  mainly  for  receiving  fish  and 
handling  salmon  cases. 

Q.  Yes.  l^ow  when  it  is  moved,  who  moves  it, 
referring  to  this  barge  ? 

A.    Are  you  referring  to  the  towing  it  or 

Q.    Yes. 

A.    It  would  be  the  tenders. 

Q.  Do  the  Filipino  boys  take  any  part  in  mov- 
ing it?  A.     No. 

Q.  Now,  regarding  your  cannery  up  there,  when 
it  operates  is  it  always  tied  up  to  the  beach  ? 

A.    Yes. 

Q.     And  why  is  that  ? 

A.  Well,  we  are  set  up  such  that  we  have  to  be 
tied  up  to  shore  for  water  and  also  for  casing  the 
salmon  and  cooling  and  storing. 

Q.  What  do  you  use  water  for  aboard  this  can- 
nery? 
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A.  Oh,  we  use  water  for  the  boilers  and  for 
washing  the  fish,  and  so  forth. 

Q.  And  how  do  you  get  your  water  from  the 
beach;  is  it  piped? 

A.    It  is  piped  in  from  a  lake  nearby. 

Q.  Now,  this,  do  you  have  facilities  aboard  to 
store  all  of  the  salmon  that  is  canned? 

A.    No. 

Q.    And  where  is  that  stored  ?  [156a] 

A.    It  is  stored  ashore. 

Q.    Now  what  is  the  warehouse  used  for? 

A.  Well,  it  is  used  for  casing  and  storing  the 
salmon. 

Q.  Would  you  explain  what  you  mean  by  "cas- 
ing"? 

A.  Well,  I  mean  by  casing  is  you  take  cans  out 
of  the  coolers  or  trays  or  baskets  that  you  cook 
them  in  and  put  them  in  the  boxes,  shipping  con- 
tainers. 

Q.    Yes.  A.    That  is  what  I  mean  by  that. 

Q.  In  other  words,  you  have  to  tie  up  there  to 
operate  the  cannery?  A.     That  is  right. 

Q.  Now,  regarding  this  dunnage  for  flooring  or 
platforms  which  was  referred  to  yesterday,  is  that 
a  standard  type  of  dunnage  that  you  use? 

A.     (No  response.) 

Q.    Is  there  any  standard  type  of  dunnage  ? 

A.  Oh,  well,  I  wouldn't  say  there  is  any  stand- 
ard type  of  dunnage,  on  any  ships  or  barges.  I  have 
seen  dunnage  used  by  other  companies.  It  is  varied 
in  sizes. 
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Q.    Well,  do  you  use  pallets  in  this  type  of  barge  ? 

A.  Referring  to  pallets  you  could  check  in  Se- 
attle here  and  find  all  different  sizes  of  pallets  and 
it  will  be  the  same  in  this  grating  that  we  are 
talking  about  here. 

Q.  Well,  could  you  use  pallets  on  this  type  of 
barge?  [157] 

A.  Well,  pallets,  we  are  talking  about  pallets, 
the  only  time  I  have  heard  of  pallets  is  where  you 
are  stacking  something. 

Q.     In  other  words  where  you  use  a  lift  truck? 

A.     For  lift  trucks,  that  is  right. 

Q.  There  are  no  lift  trucks  up  here  in  Bristol 
Bay? 

A.  Well,  we  use  lift  trucks ;  we  use  pallet  boards. 
We  have  pallet  boards  too,  but  pallet  boards  are  not 
used  for  gratings,  as  a  rule.  They  are  not  practical 
for  gratings  because  the  pallet  boards  are  not 
tightly  boarded  up.  There  is  a  space  between  each 
board. 

Q.  Do  any  of  the  canneries  nail  this  dunnage 
to  a  floor  of  a  wooden  barge  ?  A.    No. 

Q.     Why  not? 

A.  It  cannot  be  done  because  they  all  use  the 
barges  for  fish  and  they  can't  use  any  grating  on 
them  when  you  handle  fish  because  they  have  got 
to  be  washed  down  clean ;  so  there  is  no  grating  on 
the  barges  at  the  time  of  receiving  fish. 

Q.  Do  you  have  any  recollection  of  Mr.  Cuadra 
being  injured  up  there?  A.     (No  response.) 
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Q.  There  is  some  testimony  here  yesterday  that 
you  saw  it.  Do  you  recall  ?  [158] 

A.  Oh,  I  expect  I  probably  did.  Sometime  you 
know  a  fellow  would  fall  down,  and  it  wouldn't  bo 
anything  serious,  you  know.  And  like  he  mentioned 
yesterday  that  I  fell  down,  I  don't  even  remember 
that  because  I  might  have  stumbled  on  something 
and  thought  nothing  of  it.  That  is  probably  com- 
mon by  many  of  those  places,  you  know,  you  do  a 
lot  of  work  in  a  short  time. 

Q.  Is  there  any  interchange  between  the  can- 
nery crew  and  the  crew  that  brings  the  vessel  up 
and  back?  In  other  words,  do  they  perform  or,  for 
example,  do  any  of  the  cannery  boys  do  any  work 
in  the  engineering  department! 

A.     Referring  to  main  engines  and  propulsion? 

Q.    Yes.  A.    m. 

Q.  In  other  words,  they  stay  strictly  in  the  can- 
ning operation? 

A.  Yes.  I  would  say,  I  heard  it  referred  to,  some 
painting.  The  Filipinos  are,  some — they  wash — 
their  job  is  to  wash  down  the  canneries,  and  there 
has  been  time  when  they  have  done  a  little  painting, 
something  like  they  do  in  other  shore  canneries; 
they  do  a  little  painting  in  shore  canneries  as  well. 

Q.  In  other  words,  their  work  is  confined  pri- 
marily to  the  cannery,  and  to  the  cannery  deck? 

A.     To  the  camiery  part  of  it,  yes.  [159] 

Q.  Are  these  cannery  employees  ever  aboard 
when  the  vessel  gets  under  way? 

A.    Not  in  our  operation  up  there,  they  aren't. 
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Q.    How  do  you  bring  them  up'? 
A.    We  bring  them  up  by  plane. 
Q.     And  how  do  you  bring  them  back? 
A.    By  plane. 
Mr.  Merrick :    That  is  all  that  I  have. 

Cross  Examination 
By  Mr.  Poth: 

Q.  Is  it  more  economical  to  bring  them  up  by 
plane  and  back  by  plane  rather  than  to  have  them 
sail  up  on  the  ship? 

A.  Oh,  it  probably  is,  I  would  say,  but  they  are 
treated  just  like  all  of  the  other  cannery  workers 
in  the  Bay  that  works  in  the  store  stations. 

Mr.  Poth:    I  have  no  further  questions. 

The  Court:  Mr.  Bendiksen,  are  all  your  cannery 
workers  covered  by  industrial  insurance? 

The  Witness :    Yes,  under  the  Alaska  Act. 

The  Court :  Under  the  Alaska  Act.  How  do  you 
operate  under  that  law  up  there? 

The  Witness :  Well,  we  report  to  the  insurance ; 
we  have  insurance  that  covers  it. 

The  Court:    Do  you  have  an  insurance  carrier? 

The  Witness:    Yes.  [160] 

The  Court:  All  of  your  cannery  workers  were 
under  that? 

The  Witness:    Under  that,  yes;  that  is  right. 

The  Court:    Under  that  protection? 

The  Witness :    That  is  right. 

The  Court :    In  other  words,  you  have  covered  all 
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of  these  cannery  workers  under  the  Industrial  In- 
surance Law  of  Alaska? 

The  Witness :    Yes. 

Mr.  Merrick :  We  have  a  report.  Will  you  please 
mark  this  for  identification  ? 

Clerk:  Defendant's  Exhibit  No.  A-4  is  marked 
for  identification. 

(Defendant's  Exhibit  No.  A-4  marked  for 
identification.) 

The  Court:  Are  your  deck  crew  on  the  Alaska 
Queen  covered  by  the  samef 

The  Witness :  The  deck  crew  are  covered  a  little 
differently. 

The  Court:    Differently? 

The  Witness :  Because  they  come  under  the  sail- 
ing, you  know,  of  the  ship,  so  it  is  a  different  report. 

Q.  (By  Mr.  Merrick)  :  Handing  you  what  has 
been  marked  for  identification  as  Defendant's  Ex- 
hibit No.  A-4  for  identification,  can  you  identify  the 
signature  of  Mr.  Boone  thereon?  [161] 

A.    Yes.    I  can  identify  that. 

Q.    Who  is  Mr.  Boone  ? 

A.     Oh,  he  was  the  bookkeeper  for  me  last  year. 

The  Court:     The  bookkeeper  for  whom? 

Witness:    For  us. 

Q.  For  us?  What  was  Mr.  Price's  job — the 
storekeeper  ? 

A.  Oh,  Price  was  hired  for  sort  of  extra  help 
as  storekeeper  and  timekeeper. 

Mr.  Merrick:  I  would  like  to  offer  this  in  evi- 
dence. It  is  a  report  of  the  claim. 
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Mr.  Poth:  I  will  object  to  it  on  the  ground  of 
irrelevancy,  your  Honor. 

Mr.  Merrick :  It  is  a  report  of  the  accident  under 
the  Act. 

I  have  no  objection  to  it  going  in,  your  Honor. 
As  to  the  matter  of  relevancy,  I  think  that  it  is  for 
the  Court  to  determine  that  anyway.  Counsel  ap- 
parently has  no  objection  to  its  authenticity. 

The  Court:    The  court  will  overrule  the  objection. 

Mr.  Merrick :    I  have  no  further  questions. 

(Defendant's  Exhibit  No.  A-4  admitted  in 
evidence.) 

Cross  Examination — (Continued) 
By  Mr.  Poth: 

Q.  Now  this  crew  that  sailed  the  ship  up,  in- 
cluding the  [162]  engineer,  were  they  under  the 
Alaska  Act? 

A.  Are  you  referring  to  the  insurance  now? — or 
the  Agreement,  the  Working  Agreement? 

Q.  I  am  referring  to  the  insurance.  Were  they 
under  the  Alaska  Act? 

A.  Well,  they  are  imder  whatever  they  come  in 
there.  We  have  so  many  of  those  different  ways  of 
covering  that  that  I  have  to  look  it  up.  I  couldn't 
say  this  minute  just  how  that  is  covered.  We  have 
a  policy  to  cover  all  that,  and  it  is  just  too  much 
details  involved. 

Q.  In  other  words,  you  have  a  general  policy 
that  covers  you  for  any  kind  of  compensation,  law- 
suit, or  liability,  is  that  right? 
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A.    Yes,  to  cover  all  of  the  different  jobs,  you  see. 

Q.  And  you  let  the  insurance  company  decide 
where  the  proper  coverage  belongs  where  there  is 
an  injury,  is  that  right? 

A.  Well,  they  cover  it  this  way  before  we  would 
sail ;  we  cover  the  skipper  and  the  crew  on  the  boat 
come  under  one  policy  we  might  say  and  the  can- 
nery workers  come  under  something  else.  We  are 
covered  on  the  same  basis  as  the  other  companies. 

Q.     But  you  let  your  insurance  company  decide? 

A.  ISTo,  we  have  to  protect  ourselves.  I  don't  buy 
insurance  because  they  think  we  should  have  it.  I 
have  to  buy  [163]  it  to  protect  myself. 

Q.  So  you  have  the  men  that  sail  the  ship  under 
one  kind  of  insurance  and  you  have  the  cannery 
workers  under  a  different  kind,  is  that  right? 

A.  Well,  I  have  it  like  I  say,  I  have  to  really 
check  up  on  that.  It  is  too  much  involved  to  explain 
to  you  without  having  some  of  the  things  in  front 
of  me. 

Q.  In  other  words,  you  pay  your  premiums,  you 
know  that,  is  that  right  ? 

A.  Oh,  yes,  we  pay  our  premiums  and  we  also 
have  full  coverage,  the  same  as  all  of  the  other 
companies  operate.   That  is  all  that  I  can  say. 

Q.  And  that  full  coverage  covers  you  no  matter 
what  Act  the  men  might  come  under  when  they  are 
injured? 

A.  Well,  that  is  right ;  like  we  have  a  carpenter. 
He  is  covered  under  whatever  policy  it  takes  to 
cover  a  carpenter. 
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Mr.  Poth:    I  have  no  further  questions. 

Mr.  Merrick:  That  is  all  unless  the  Court  has 
some  questions. 

The  Court:  Do  you  wish  to  ar^e  the  matter 
now? 

Mr.  Merrick :    Yes,  your  Honor. 

(Argument  by  counsel;  Mr.  Soriano  making 
the  opening  argument.)  [164] 

[Endorsed]  :    Filed  November  23,  1955. 


[Endorsed] :  No.  14969.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Santos  Cuadra,  Ap- 
pellant, vs.  Queen  Fisheries,  Inc.,  a  corporation, 
and  E.  H.  Bendiksen,  doing  business  as  E.  H.  Ben- 
diksen Co.,  Appellees.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division. 

Filed:   December  7,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14969 

SANTOS   CUADRA,  Plaintiff-Appellant, 

vs. 

QUEEN  FISHERIES,  INC,  a  corporation;  et  al., 

Defendant-Respondents. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD 

Comes  now  the  plaintilf-appellant  herein  and 
pursuant  to  Rule  17  (6),  and  hereby  adopts  the 
Statement  of  Points  relied  on  upon  appeal  and  the 
Designation  of  Record  on  Appeal  appearing  in  the 
typewritten  transcript  of  record  received  from  the 
Clerk  of  the  District  Court  in  the  above  entitled 
cause. 

Dated  this  5th  day  of  December,  1955. 

ZABEL  &  POTH, 
/s/  By   OSCAR  A.  ZABEL, 

Attorneys  for  Plaintiff- 
Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  December  8,  1955.  Paul  P. 
O'Brien,  Clerk. 
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United  States  Court  of  Appeals 

For  the  Naintli  Circiuit 

Santos  Quadra,  Appellant, 

vs. 
Queen  Fisheries,  Inc.,  a  corporation,  and  /  No.  14969 

E.  H.  Bendiksen,  doing  business  as  E. 

H.  Bendiksen  Co.,  Appellees. 

Appeal  from  the  United  States  District  Court  for 

THE  Western  District  of  Washington, 

Northern  Division 


STATEMENT  OF  JURISDICTION 

This  cause  comes  before  this  Honorable  Court  upon 
dismissal  of  plaintiff's  complaint  after  a  hearing  upon 
the  merits.  The  comj^laint  was  filed  on  the  civil  side  in 
United  States  District  Court  for  the  Western  District 
of  Washington,  Northern  Division. 

The  case  was  heard  by  the  Honorable  William  J. 
Lindberg,  a  Judge  of  the  United  States  District  Court 
for  the  Western  District  of  Washington.  Appellant  has 
duly  prosecuted  his  appeal  to  this  Court  from  the  judg- 
ment of  dismissal. 

JURISDICTION  OF  THE  DISTRICT  COURT 

The  jurisdiction  of  the  District  Court  is  granted  by 
the  provisions  of  Title  46  U.S.C.A.,  Sec.  688. 

JURISDICTION  OF  THE  COURT  OF  APPEALS 

The  jurisdiction  of  this  Court  is  granted  by  the  pro- 
visions of  Title  28  U.S.C.A.,  Sec.  1291,  which  gives  to 
the  courts  of  appeal  jurisdiction  of  all  appeals  from 
final  decrees  of  district  courts. 

[1] 


STATEMENT  OF  THE  CASE 

The  Alaska  Queen  is  a  self-propelled  vessel  of  297 
net  tons.  She  is  powered  as  a  twin-screw  diesel.  Three 
cargo  holds,  a  weather  deck,  'tween  deck,  and  crew's 
quarters  generally  comprise  the  divisions  inside  her 
hull.  A  part  of  her  hold  space  is  taken  up  with  cannery 
machinery.  The  rest  of  the  hold  space  is  used  for  trans- 
porting cargoes  of  canned  salmon  from  Alaska  to  Se- 
attle (R.  101-102,  103-104). 

The  vessel  sailed  from  Seattle,  Washington,  to  en- 
gage in  the  fishery  trade  for  the  1953  fishing  season. 
The  purpose  of  the  voyage  was  to  catch  fish  and  pre- 
serve them  hy  use  of  the  canning  equipment  carried 
aboard  her.  On  the  voyage  north  the  ship  was  manned 
and  operated  by  a  master  and  crew  consisting  of  a  mate, 
two  engineers,  three  deck  hands,  and  a  cook  (R.  158). 

The  Alaska  Queen  upon  her  arrival  in  Alaska  was 
moored  in  navigable  waters  where  she  remained,  fully 
manned  and  provisioned,  while  she  engaged  in  the  fish- 
ery trade  which  was  the  main  purpose  of  her  voyage 
(R.  103).  In  order  to  effectuate  the  objects  of  the  voy- 
age it  became  necessary  to  supplement  the  ship's  per- 
sonnel. 

The  plaintiff,  Santo  Quadra,  was  flown  by  air  to 
Alaska  where  he  joined  the  vessel  for  the  fishing  sea- 
son. He  lived  in  quarters  provided  for  him  aboard  the 
ship  and  ate  all  his  meals  there.  His  duties  were  varied 
and  all  of  them  were  directed  towards  the  assistance  of 
the  ship  in  accomplishing  the  purposes  of  her  voyage. 

His  duties  consisted  of  cleaning  the  ship  (R.  79), 
painting  her  hull  and  superstructure  (R.  131),  han- 


dling  her  lines  (R.  132),  working  her  cargo  (R.  34), 
and  generally  performing  an  ordinary  seaman's  duties 
about  the  vessel.  In  addition  he  butchered  the  fish  that 
were  brought  aboard  the  vessel  (R.  131). 

On  the  day  of  his  injury  the  appellant  was  ordered 
to  go  over  the  side  of  the  Alaska  Queen  and  stow  cases 
of  salmon  aboard  a  scow  moored  in  navigable  waters 
alongside  her.  While  so  engaged  he  sustained  the  in- 
juries complained  of. 

Appellant  contends  that  he  is  a  seaman  within  the 
protection  of  the  Jones  Act,  46  U.S.C.A.,  Sec.  688. 
However,  the  court  below  made  its  conclusion  of  law 
as  follows  (R.  18)  : : 

"That  the  plaintiff  herein  is  not  a  seaman  or  a 
member  of  the  crew  within  the  meaning  of  the 
Jones  Act,  but  is  an  industrial  worker  and  that  his 
claim  comes  within  the  jurisdiction  of  the  Alaska 
Workmen's  Compensation  Act,  Section  43-3-1  of 
the  Alaska  Code  of  1949." 

SPECIFICATION  OF  ASSIGNED  ERRORS 
RELIED  UPON 

The  appellant  relies  upon  assignments  of  error  con- 
tained in  the  Statement  of  Points  Nos.  1,  2,  3  (R.  23). 

SUMMARY  OF  ARGUMENT 

All  members  of  a  ship's  company  are  entitled  to  the 
same  statutory  protection.  No  distinction  should  be 
made  between  persons  aboard  primarily  to  "hand,  reef, 
and  steer,"  and  others,  who  occupy  a  more  menial 
status  but  nevertheless  live  aboard  the  ship  and  direct 
their  efforts  to  its  service  and  the  accomplishment  of 
the  main  purpose  of  the  voyage. 


ARGUMENT 

Appellant  directs  this  argument  to  all  the  assign- 
ments of  error  relied  upon,  which  are  as  follows : 

1.  That  the  court  committed  reversible  error  in  its 
entry  of  Findings  of  Fact,  Conclusions  of  Law,  and 
Judgment  of  Dismissal  with  prejudice  of  plaintiff's 
complaint ; 

2.  The  court  committed  reversible  error  in  not  en- 
tering the  judgment  in  favor  of  plaintiff-appellant 
against  the  defendant-respondents  as  prayed  for  by 
plaintiff's  complaint; 

3.  That  the  trial  court  committed  reversible  error  in 
entering  a  Conclusion  of  Law  that  the  plaintiff  herein 
is  not  a  seaman  or  a  member  of  the  crew  within  the 
meaning  of  the  Jones  Act,  but  is  an  industrial  worker 
and  comes  within  the  jurisdiction  of  the  Alaska  Work- 
men's Compensation  Act. 

1.     The  appellant  was  aboard  a  vessel  in  navigation. 

The  record  clearly  shows  that  at  all  times  that  the 
appellant  lived  and  worked  aboard  her,  the  Alaska 
Queen  was  moored  and  operated  in  navigable  waters. 
She  was  a  ship  in  commission  capable  of  being  pro- 
pelled under  her  own  power  and  she  was  manned  by  a 
captain  and  crew.  Furthermore,  she  was  at  all  times 
engaged  in  the  fishing  trade — a  strictly  maritime  pur- 
suit. In  view  of  the  above  facts  the  Alaska  Queen  was 
plainly  a  vessel  in  navigation  to  the  extent  that  persons 
employed  aboard  her  and  in  her  service  were  entitled 
to  be  classified  as  seamen.  Norton  v.  Warner  Co.,  321 
U.S.  565,  64  S.Ct.  747,  88  L.Ed.  931;  The  Showboat,  47 
F.2d  286. 


Her  voyage  was  from  Seattle,  Washington,  to  Alaska 
and  back.  The  purpose  of  the  voyage  was  to  procure 
fish.  In  this  the  Alaska  Queen  did  not  differ  in  aim  and 
principle  from  any  other  fishing  vessel.  Point  has  been 
made  in  describing  her  as  a  "floating  cannery."  This 
characterization  in  no  way  altered  her  essential  nature 
as  a  seagoing  fishing  vessel. 

All  fishing  vessels  which  sail  on  protracted  voyages 
must  have  some  means  of  preserving  the  catch.  The 
incident  of  the  method  used,  whether  it  be  by  freezing, 
salting  or  canning  is  of  no  moment.  The  fact  that  the 
Alaska  Queen  carried  canning  equipment  aboard  her 
in  order  to  preserve  her  fish  did  not  alter  her  status  as 
a  vessel  in  navigation. 

2.     The  appellant  was  aboard  the  vessel  as  a  member  of 
her  company  and  crew. 

The  court  below  found  the  plaintiff  to  be  an  "indus- 
trial worker."  Overlooked  by  the  court  was  the  fact 
that  the  maritime  law  relating  to  workers  in  the  fish- 
ing industry  is  of  equal  application  everywhere.  There 
is  no  special  magic  about  Alaska  waters  that  renders 
the  status  of  mariners  on  their  surface  any  different 
than  those  of  California  or  the  banks  of  Nova  Scotia. 
The  fact  that  the  appellant  was  engaged  for  the  most 
part  in  butchering  the  fish  brought  aboard  his  ship  does 
not  make  him  a  land  or  shore  worker — simply  because 
fish  are  sometimes  butchered  and  processed  on  shore  in- 
stallations. By  such  reasoning  the  ship 's  cook  would  be 
denied  his  maritime  status  because  most  of  the  world's 
cooking  is  done  on  land. 

The  fact  that  the  appellant  was  employed  as  a  "can- 


nery  worker"  instead  of  a  "deckhand"  did  not  alter 
his  status  aboard  the  vessel  Alaska  Queen.  He  should 
be  considered  a  seaman  and  crew  member  just  as  much 
as  those  aboard  for  the  purpose  of  actually  sailing  the 
Alaska  Queen.  The  reason  for  this  is  that  he  was  em- 
ployed on  the  vessel  to  assist  in  the  main  purpose  of 
the  voyage,  which  was  the  canning  of  fish. 

A  case  in  point  is  The  Ocean  Spray,  4  Sawyer  105 
(9th  Cir.  Rep.)  Fed.  Case  10412.  Here  a  vessel  enrolled 
and  licensed  for  the  fisheries  sailed  from  San  Francisco 
on  a  voyage  to  Alaska.  At  Victoria,  B.  C,  24  Indians 
were  taken  aboard  to  work  as  sealers.  It  was  held  that 
these  Indians  were  mariners  just  as  well  as  the  Amer- 
ican sailors  aboard  the  ship  because  they  were  em- 
ployed to  help  accomplish  the  main  object  of  the  voy- 
age, which  was  the  taking  of  seals,  and  upon  their  ef- 
forts depended  the  success  of  the  voyage. 

Another  case  in  point  from  this  jurisdiction  is  The 
ZR-3, 18  F.2d  122.  This  case  is  almost  analogous  on  its 
facts  with  the  case  now  before  this  Honorable  Court. 
A  vessel  with  salmon  packing  paraphernalia  on  board, 
went  to  the  fishing  grounds  in  Alaska.  Here  the  libel- 
ants 

' '  entered  into  a  written  contract  to  go  to  Pjrramid 
Harbor,  during  the  fishing  season,  at  a  stipulated 
wage,  for  the  season." 

The  libelants  were  held  to  be  seamen  and  crew  mem- 
bers, even  though  they  were  employed  solely  to  salt  and 
pack  fish  in  barrels  aboard  the  vessel.  The  court  held 
that  they  were  in  that  category  because  they  were  en- 
gaged in  furthering  the  main  purpose  of  the  ship's  voy- 


age,  even  though  they  had  nothing  to  do  with  its  navi- 
gation, because — 

' '  clearly  the  main  purpose  of  the  voyage  was  to  salt 

and  pack  fish." 

Also,  the  rule  has  been  stated  in  Osland  v.  Star  Fish 
&  Oyster  Co.,  107  F.2d  113: 

"The  term  includes  all  those  on  board  whose  labor 
contributes  to  the  main  object  in  which  the  vessel 
is  engaged. ' ' 

In  addition  to  assisting  in  the  furtherance  of  the 
main  object  of  the  voyage  which  was  to  obtain  a  cargo 
of  fish,  the  record  is  clear  that  the  appellant  performed 
many  other  tasks  which  were  the  ordinary  work  of  a 
seaman.  He  cleaned  the  ship,  he  painted  it,  and  he  han- 
dled its  lines.  At  the  very  moment  of  his  injury  he  was 
engaged  in  the  wholly  maritime  occupation  of  loading 
a  barge  in  navigable  water.  International  Stevedoring 
Co.  V.  Haverty,  272  U.S.  50. 

This  fact  alone  placed  him  beyond  the  reach  of  the 
Territorial  compensation  laws  for  any  injury  sustained 
while  he  was  so  engaged.  The  court  ruled  on  this  very 
point  in  Chappell  v.  C.  D.  Johnson  Lumber  Corp.,  112 
F.Supp.  625  (D.  Oregon),  as  follows: 

"In  my  opinion  the  loading  of  a  barge  of  18  tons 
or  more  in  navigable  water  is  maritime  in  nature 
and  injuries  of  a  workman  employed  on  such  a 
barge  are  likewise  maritime,  and  the  rights  and 
liabilities  of  the  parties  in  connection  therewith  are 
clearly  within  the  admiralty  jurisdiction  and  out- 
side the  reach  of  State  compensation  laws.''  (Em- 
phasis ours) 

The  Alaska  Compensation  Act  is  of  the  same  rank  as 
a  State  compensation  law. 


The  Ninth  Circuit,  in  reviewing  this  ease  (216  F.2d 
873),  said  the  following : 

"Here  as  below  appellant,  relying  on  Davis  v. 
Dept.  of  Labor  d;  Industries,  317  U.S.  249,  con- 
tends that  the  operation  in  which  he  was  injured 
falls  within  the  twilight  zone  between  State  and 
Federal  jurisdiction.  We  are  not  able  to  agree.  The 
facts  as  submitted  disclose  a  typical  situation  of 
maritime  injury." 

The  court  below  was  evidently  influenced  by  its  find- 
ing that  the  appellant  was  not  directly  supervised  by 
the  master  of  the  vessel  (R.  17).  This  fact  should  have 
no  significance  whatsoever,  because  all  who  live  and 
work  aboard  a  ship  in  navigation  are  subject  to  the 
authority  of  its  captain.  The  test  of  direct  supervision 
on  modern  type  vessels  is  no  test  at  all,  for  necessity 
requires  that  all  of  them  be  departmentalized.  The  fire- 
men, wipers,  oilers  and  water-tenders  are  not  under 
the  direct  supervision  of  the  master  but  are  supervised 
by  the  chief  engineer.  The  cooks  and  stewards  are  like- 
wise under  the  direction  of  the  chief  steward.  To  say 
that  a  person  is  not  a  member  of  a  ship's  company  be- 
cause he  is  not  in  the  ship 's  deck  department  where  the 
captain  deals  with  him  directly,  constitutes  the  raising 
of  an  unrecognized  distinction. 

Issue  has  also  been  made  of  the  fact  that  the  Alaska 
Queen  was  moored  along  the  shore  and  drew  a  supply 
of  water  from  the  land.  Neither  fact  should  be  accorded 
any  weight.  All  vessels  must  of  necessity  tie  up  to  the 
shore  from  time  to  time.  All  their  supplies  must  come 
from  the  land.  A  vessel  in  navigation  does  not  lose  its 
identity  because  it  ties  up  at  a  dock.  Neither  does  it  be- 


eome  a  land  object  because  it  takes  aboard  fresh  water 
from  the  shore  rather  than  salt  water  from  the  sea. 

A  case  in  point  is  Jeffrey  v.  Henderson  Bros,,  193  F. 
2d  589.  There  coal  miners  were  employed  aboard  a  boat 
to  wash  coal.  The  coal  came  from  two  refuse  gob  piles, 
which  came  from  mines  in  the  vicinity,  and  had  been 
placed  along  the  river  bank.  The  vessel  tied  to  the  bank 
and  the  men  washed  and  cleaned  the  coal.  They  were 
held  to  be  crew  members.  The  court  quoted : 

"  It  is  now  well  settled  that  all  persons  employed 
on  a  vessel  to  assist  in  the  main  purpose  in  which 
she  is  engaged  are  entitled  to  a  lien  for  wages.  So 
it  has  been  held  that  clerks,  carpenters,  chamber- 
maids, cooks,  stewards  and  waiters  are  so  entitled. 
Dest.  Shipp  &  Adm.,  Sec.  173,  and  cases  there 
cited.  The  statute  above  referred  to  which  declares 
that  persons  employed  'in  any  capacity'  upon  ves- 
sels shall  be  deemed  'seamen'  seems  conclusive 
upon  this  point. ' ' 

3.     The  appellant  is  entitled  to  the  same  protection  as 
the  other  members  of  the  ship's  company. 

All  the  persons  who  lived  and  worked  aboard  the 
Alaska  Queen  during  the  1953  fishing  voyage  were  ex- 
posed to  the  same  hazards  and  perils.  The  court  below 
mistakenly  attempted  to  distinguish  between  members 
of  the  ship 's  company  solely  on  the  basis  of  their  duties 
aboard  the  vessel.  The  protection  afforded  by  the  Jones 
Act,  46  U.S.C.,  §688,  extends  equally  to  every  member 
of  the  ship's  company. 

The  fact  that  a  deck-hand  stood  watch  while  the  ap- 
pellant butchered  or  stowed  cases  of  salmon  is  no  cause 
for  discriminating  against  the  one  who  did  the  hard- 


est,  most  menial  work.  Literally  they  were  in  the  same 
boat  together.  A  disaster  striking  the  ship  such  as  a  fire 
or  explosion  would  not  pick  and  choose  between  them 
on  such  an  arbitrary  basis.  This  exact  point  was  ruled 
on  in  Wilkes,  et  al.,  v.  Mississippi  River  Sand  and 
Gravel  Co.,  202  F.2d  383,  certiorari  denied,  346  U.S. 
817,  98  L.Ed.  344,  74  S.Ct.  29.  Here  the  court  said: 

"  *  *  *  In  our  judgment,  an  employer  who  hires 
men  to  work  on  the  water  on  vessels  engaged  in 
navigation  and  permits  them  to  have  such  a  per- 
manent connection  with  the  vessel  as  to  expose 
them  to  the  same  hazards  of  marine  service  as  those 
shared  by  all  aboard  should  not  be  permitted,  by 
merely  restricting  their  duties  or  by  adopting  par- 
ticular nomenclature  as  descriptive  of  their  tasks, 
to  limit  his  liability  to  such  employees,  in  the  event 
of  disability  or  death  alleged  to  have  been  caused 
by  the  negligence  of  the  employer,  to  the  extent 
prescribed  by  the  Longshoremen's  Act." 

CONCLUSION 

Upon  the  basis  of  the  authorities  cited  herein  we  ask 
that  the  Court  find  that  the  appellant  is  entitled  to 
maintain  his  suit  under  the  Jones  Act,  46  U.S.C.A., 
§688,  that  the  decree  of  the  District  Court  be  reversed 
and  the  suit  remanded  to  the  court  from  which  it  arose 
with  instructions  for  further  proceedings  in  accordance 
with  the  opinion  of  this  Court. 

Respectfully  submitted, 

Zabel  &  POTH 

By  Philip  J.  Poth 
Attorneys  for  Appellant. 
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JURISDICTION 

The  appellant  contends  that  jurisdiction  is  granted 
by  the  provisions  of  Title  46  U.S.C.A.  Sec.  688.  This  the 
appellees  deny. 

COUNTER-STATEMENT  OF  THE  CASE 

The  appellees  herein,  Queen  Fisheries,  Inc.,  and  E. 
H.  Bendiksen  Co.,  are  engaged  in  the  business  of  can- 
ning salmon,  said  canning  operations  being  conducted 
at  Bristol  Bay,  Territory  of  Alaska. 

The  canning  equipment  or  cannery  line  is  located 
aboard  their  vessel,  the  Alaska  Queen,  a  vessel  of  some 
297  tons. 

Each  and  every  season  the  Alaska  Queen  is  sailed 
from  the  Seattle  area  to  Bristol  Bay  by  its  regular 

[1] 


crew.  The  crew  of  said  vessel  consists  of  a  skipper,  the 
mate,  two  engineers,  three  deckhands  and  a  cook  (R. 
158).  The  navigation  of  said  vessel  to  and  from  the  can- 
nery operation  at  Bristol  Bay  is  under  the  supervision 
and  control  of  the  captain  of  the  vessel  (R.  106).  After 
said  vessel  arrives  in  the  Bristol  Bay  area,  it  is  moored 
alongside  a  dock  adjacent  to  the  appellees'  warehouse, 
and  said  vessel  is  anchored  fore  and  aft. 

After  the  arrival  of  the  vessel  in  the  Bristol  Bay  area, 
the  canning  operation  is  under  the  supervision  and  con- 
trol of  the  appellee,  E.  H.  Bendiksen.  A  separate  crew, 
consisting  of  natives  and  non-residents,  operates  the 
canning  operation  as  a  separate  crew  (R.  158).  The 
appellant  is  a  member  of  this  group. 

The  appellant  herein,  Santos  Cuadra,  was  employed 
by  the  appellee,  Bendiksen,  as  a  fish  butcher  and  part 
of  the  Filipino  canning  crew.  After  the  vessel  arrives 
in  the  Bristol  Bay  area,  the  non-resident  Filipino  can- 
nery workers  are  transported  by  air  from  Seattle  to  the 
cannery.  At  the  conclusion  of  the  canning  season,  the 
Filii3ino  cannery  crew  are  returned  to  Seattle  by  air 
(R.  165).  The  regular  crew  of  the  vessel  returns  the 
ship  to  the  Seattle  area  after  the  conclusion  of  the  can- 
ning season  (R.  156). 

The  crew  of  the  vessel  is  paid  by  the  month,  and  also 
they  are  paid  based  upon  a  percentage  of  the  pack  for 
the  season  (R.  159-160).  The  non-resident  cannery 
workers  are  paid  pursuant  to  the  cannery  workers'  un- 
ion contract  and  on  a  seasonal  guarantee  basis  (R.  159). 

The  salmon  canning  operation  is  no  different  than 
any  other  canning  operation  in  the  Bristol  Bay  area. 
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with  the  exception  that  the  canning  equipment  itself  is 
located  on  a  vessel  that  lioats  (R.  41,  165). 

In  order  to  operate  the  cainiery,  the  vessel  must  tie  up 
alongside  the  beach,  inasmuch  as  said  cannery  requires 
a  supply  of  fresh  water  from  the  beach  to  operate  the 
boilers  and  conduct  the  canning  operation.  In  addition, 
warehousing  facilities  on  the  beach  are  necessary  for 
the  storing  and  casing  of  the  canned  salmon  (R.  153- 
154-161-162).  In  effect,  said  floating  cannery  must  be- 
come a  stationary  adjunct  to  the  shore  in  order  to  oper- 
ate as  a  cannery. 

The  cannery  workers  have  a  different  method  of 
pay  from  the  regular  members  of  the  crew  (R.  159-160) . 
They  have  separate  supervision  from  the  members  of 
the  crew  (R.  160).  There  are  separate  quarters  aboard 
the  vessel  and  on  shore  for  the  Filipino  cannery  work- 
ers (R.  160) ;  they  are  hired  differently  and  have  differ- 
ent wage  contracts  from  the  regular  crew  members  of 
the  vessel.  There  is  no  interchange  among  the  cannery 
crew  and  the  crew  that  operates  the  vessel  (R.  164), 
and  the  Filipino  cannery  workers  are  employed  merely 
for  the  canning  operations  at  Bristol  Bay,  which  gener- 
ally last  approximately  one  month  (R.  158). 

ARGUMENT  IN  SUPPORT  OF  JUDGMENT 

The  specification  of  assigned  errors  is  directed  solely 
to  the  conclusion  of  law,  as  to  whether  or  not  these  Fili- 
pino cannery  workers,  and  the  appellant  in  particular, 
are  members  of  the  crew  within  the  meaning  of  the 
Jones  Act,  or  whether  or  not  they  are  industrial  work- 
ers Avhose  claims  come  within  the  jurisdiction  of  th 


Alaska  Workmen's  Compensation  Act,  Section  43-3-1 
of  the  Alaska  Code  of  1949. 

It  is  the  contention  of  these  appellees  that  the  opera- 
tion of  the  appellees  presents  a  function  which  is  ac- 
tually dual  in  nature. 

One  operation  consists  in  sailing  the  vessel,  Alaska 
Queen  to  the  Bristol  Bay  area  for  canning  operations 
each  and  every  summer,  and  the  return  of  said  vessel  to 
its  home  port  of  Seattle  at  the  conclusion  of  the  season. 

The  second  part  of  the  operations,  viz.,  the  industrial 
operation  of  canning  salmon,  begins  only  when  the  voy- 
age to  the  Bristol  Bay  area  ends,  and  when  the  vessel 
comes  to  rest  permanently  attached  to  the  shore  area 
adjacent  to  the  warehouse  in  Bristol  Bay.  Then  and 
then  only  does  the  appellant  herein  involved  begin  to 
perform  his  labors  on  behalf  of  the  appellees.  This 
labor,  which  is  performed  while  said  vessel  is  at  rest 
and  permanently  affixed  to  the  shore,  is  essentially 
local  in  character  and  has  no  relation  whatsoever  to  the 
navigation  of  said  vessel.  The  work  of  the  appellant 
herein  is  confined  primarily  to  working  as  a  fish  butcher 
in  the  cannery  operations  and  the  maintenance  of  the 
cannery  deck  for  said  operations.  The  vessel  itself  mus 
tie  up  to  the  shore  in  order  to  have  available  the  wate^ 
for  washing  the  fish  and  operating  the  boilers  (R.  162) 
Also  it  cannot  operate  without  the  warehousing  facili- 
ties on  the  beach,  inasmuch  as  warehousing  facilities 
on  said  vessel  are  not  available  for  the  purpose  of  cas- 
ing and  storing  the  salmon  as  it  is  canned  (R.  162). 

The  loading  of  the  salmon  from  the  warehouse  into 
barges  is  typical  of  any  other  cannery  operation  in  the 


Alaska  area  (R.  127-128).  The  fact  that  the  Filipino 
cannery  workers  eat  aboard  the  vessel  is  not  material. 
Due  to  the  nature  of  the  operation,  there  are  no  facili- 
ties to  eat  ashore,  so  therefore  food  must  be  supplied 
on  the  vessel  (R.  160).  The  fact  that  the  appellant  lived 
aboard  is  not  conclusive  either,  inasmuch  as  part  of  the 
cannery  crew  live  aboard  and  the  others  live  ashore 
where  space  is  available  (R.  103).  At  the  time  of  the 
alleged  injury  the  appellant  was  working  in  a  barge 
with  other  Filipinos,  and  also  wdth  a  number  of  the  na- 
tive Alaskan  Indians  who  were  employed  by  the  appel- 
lees to  assist  in  the  canning  operations.  The  natives  also 
work  with  the  Filipino  workers  on  the  cannery  deck 
and  also  in  the  warehouse  (R.  40,  41,  97). 

It  is  the  position  of  the  appellees  herein  that  there 
is  no  question  but  that  the  loading  of  the  salmon  in  the 
barge  is  merely  an  incident  of  the  canning  process  it- 
self, and  certainly  there  is  nothing  more  local  to  Alaska 
than  the  canned  salmon  industry. 

It  is  the  contention  of  these  appellees  that  at  the  time 
of  the  alleged  injury,  the  appellant  herein  was  engaged 
in  an  enterprise  which  is  a  purely  local  matter,  regula- 
tion of  which  by  the  Territory  of  Alaska  would  work 
no  material  prejudice  to  the  General  Maritime  Law, 
and  is  not  concerned  with  commerce  or  navigation,  and 
therefore  the  Alaska  Comj^ensation  Act  can  undoubt- 
edly provide  compensation. 

It  is  well  settled  that  if  an  injury  occurs  in  navigable 
waters  in  the  performance  of  a  maritime  contract,  the 
case  falls  within  the  exclusive  jurisdiction  of  Admiral- 
ty, unless  (a)  the  contract  is  of  mere  local  concern;  (b) 


its  performance  has  no  direct  effect  upon  navigation  or 
commerce,  and  (c)  the  application  of  the  local  statute 
would  not  necessarily  work  material  prejudice  to  any 
characteristic  feature  of  the  General  Maritime  Law,  or 
interfere  with  the  proper  harmony  or  uniformity  of 
that  law  in  its  international  or  interstate  relations. 

This  is  the  doctrine  laid  down  in  Southern  Pacific  v. 
Jensen,  244  U.S.  205.  This  doctrine  has  been  reinforced 
and  expanded  in  Miller's  Indemnity  Underwriters  v. 
Braud,  70  U.S.  59.  In  that  particular  case  a  diver  work- 
ing off  a  floating  barge  had  submerged  himself  in  navi- 
gable waters  ' '  for  the  purpose  of  sawing  off  of  timbers 
of  an  abandoned  set  of  ways  once  used  for  launching 
ships  and  which  had  become  an  obstruction  to  naviga- 
tion" (p.  63). 

In  that  case  the  locality  was  Maritime,  the  diver's 
employment  in  working  beneath  the  surface  of  navi- 
gable waters  was  Maritime,  a  maritime  tort  was  com- 
mitted. Nevertheless,  it  was  held  that  the  nature  of  the 
enterprise  in  which  he  was  engaged  was  a  matter  of 
mere  local  concern  because  he  was  engaged  in  disman- 
tling a  fixed  local  structure  which,  incidentally,  had  a 
closer  relation  to  navigation  and  maritime  commerce 
than  the  canned  salmon  industry.  There  is  discussed  in 
the  Braud  case  the  previous  Supreme  Court  case  of 
Grant  Smith-Porter  Company  v.  Rohde,  257  U.S.  469, 
in  which  it  had  been  held  that  a  carpenter  injured  while 
at  work  upon  an  uncompleted  vessel  lying  in  navigable 
waters  within  the  State  of  Oregon  was  engaged  in  a 
non-maritime  contract,  having  no  direct  relation  to 
navigation  or  commerce,  and  therefore  the  exclusive 
remedy  prescribed  by  the  Oregon  Workmen's  Compen- 


sation  Act  precluded  him  from  recovering  damages 
for  his  injuries  except  under  said  Act. 

In  Sultan  Bailway  <&  Timber  Co.  v.  Dept.  of  Labor 
and  Industries,  277  U.S.  135  (affirming  141  Wash.  172), 
there  was  involved  the  validity  of  an  order  requiring 
payments  into  the  State  Workmen's  Compensation 
fund  of  assessments  based  on  the  wages  of  certain  em- 
ployees engaged  in  log  booming  work  on  the  Snohomish 
River,  It  was  there  stated : 

"The  plaintiff  in  one  suit  is  conducting  logging 
operations  a  part  of  which  consists  in  putting  saw 
logs  into  booms  after  they  have  been  thrown  into  a 
navigable  river,  so  that  they  conveniently  may  be 
towed  elsewhere  for  sale.  The  men  are  employed  in 
the  booming  work.  The  plaintiff  in  the  other  suit 
conducts  a  sawmill  on  the  bank  of  a  navigable 
river.  Logs  are  towed  in  booms  to  a  point  adjacent 
to  the  mill  and  then  anchored.  The  booms  after- 
ward are  taken  apart  and  the  logs  are  guided  to  a 
conveyor  extending  into  the  river  and  then  drawn 
into  the  mill  for  sawing.  The  men  are  employed  in 
taking  apart  the  booms  and  guiding  the  logs  to  the 
conveyor.  In  both  instances  the  place  of  work  is 
on  navigable  water — in  one  it  is  done  before  actual 
transportation  begins,  and  in  the  other  after  the 
transportation  is  completed. 

"  It  is  settled  by  our  decisions  that  where  the  em- 
plojnuent,  although  maritime  in  character,  pertains 
to  local  matters  having  only  an  incidental  relation 
to  navigation  and  commerce,  the  rights,  obligations 
and  liabilities  of  the  parties  as  between  themselves 
may  be  regulated  by  local  rules  which  do  not  work 
material  prejudice  to  the  characteristic  features 
of  the  General  Maritime  Law  or  interfere  with  its 
uniformity.    Citing    Grant   Smith-Porter   Co.    v. 


Rolide,  supra;  Miller's  Indemnity  Underwriters  v. 
Brand,  supra,  and  Alaska  Packers  Association  v. 
Industrial  Accident  Commission,  276  U.S.  467." 

In  other  words,  since  the  Alaska  Compensation  Act 
applies  to  all  employment  which  is  within  the  legisla- 
tive jurisdiction  of  said  territory,  said  territorial  law 
includes  the  entire  field  not  excluded  from  state  or  ter- 
ritorial jurisdiction  by  the  ''Jensen  line  of  decision." 
Consequently,  the  sole  test  in  this  case  is  whether  the 
facts  fall  under  the  "Jensen  line  of  decision." 

The  "Jensen  line  of  decision"  lays  down  the  line  of 
demarcation  between  exclusive  federal  maritime  juris- 
diction and  state  jurisdiction,  definitely  leaving  within 
the  field  of  state  or  territorial  legislative  jurisdication 
all  maritime  matters  of  "merely  local  concern"  which 
do  not  interfere  with  the  "proper  harmony  and  uni- 
formity of  the  General  Maritime  Law. ' '  As  pointed  out 
in  the  cases  discussed  above,  an  employee  engaged  in  an 
enterprise  of  dismantling  booms  or  working  on  sub- 
merged sets  of  ways  is,  even  though  in  the  water  or 
upon  a  barge  on  the  water,  engaged  in  a  purely  local 
enterprise,  a  "merely  local  matter"  to  which  the  terri- 
torial law  applies. 

In  the  instant  case,  the  appellees  herein  are,  of 
course,  engaged  in  the  business  of  canning  salmon.  That 
is  the  only  purpose  for  which  the  vessel  is  moved  from 
Seattle  to  the  Bristol  Bay  area.  The  moving  of  the 
canned  salmon  from  the  warehouse  on  the  beach  into  a 
barge  alongside  the  Alaska  Queen  for  transportation 
into  the  stream,  although  a  contemplated  movement  on 
navigable  waters  of  Bristol  Bay,  is  not  engaging  in 
commerce  in  such  a  sense  so  as  to  effect  the  "proper 


harmony  or  uniformity  of  the  General  Maritime  Law 
in  its  international  and  interstate  relations."  The  use 
of  the  barge  is  purely  incidental  and  part  of  the  canning 
operation. 

Also  we  feel  that  this  is  the  theory  announced  by  this 
court  in  Alaska  Packers  Association  v.  Marshall,  found 
at  95  F.(2d)  279,  281,  where  this  court  says : 

' '  When  the  details  of  the  contract  of  employment 
are  considered,  the  local  character  of  this  gather- 
ing of  the  cannery's  raw  materials  is  clearly  seen 
as  a  mere  incident  to  the  canning  process." 

Also,  the  case  of  Alaska  Ifidttstrial  Board  v.  Alaska 
Packers  Association,  186  F.(2d)  1015,  is  clearly  dis- 
tinguishable. In  that  particular  case  the  claimant's  in- 
juries were  from  a  purely  maritime  cause,  the  result 
of  a  straining  of  his  back  in  carrying  a  sack  of  coal 
from  the  ship's  bow  to  the  ship's  galley.  "The  towboat 
had  been  and  was  to  be  used  by  the  packers  in  towing 
fishing  boats  and  their  fishermen  from  the  packers'  sta- 
tionary receiving  station  at  Nakanek  on  Kvichak,  an 
inlet  of  Bristol  Bay,  Alaska,  some  twenty  miles  or  more 
out  to  the  fishing  grounds  in  Bristol  Bay,  and  later  at 
the  end  of  the  fishing  day  returning  to  tow  the  boat,  the 
fishermen  and  their  catch  back  to  the  receiving  station. ' ' 

In  the  instant  case,  Cuadra  was  not  employed  by 
appellees  for  the  purpose  of  operating  the  vessel  in 
navigable  waters.  He  was  employed  solely  to  assist  in 
the  shore  based  operation  of  canning  the  salmon.  The 
record  is  clear  that  the  appellant  herein,  who  is  53  years 
of  age,  during  all  of  his  working  career  in  this  country 
has  been  employed  as  a  cannery  worker,  and  that  was 
the  only  purpose  of  his  hiring  out  with  the  appellees 


herein.  The  record  is  also  abundantly  clear  that  his 
duties  were  no  different  from  any  other  regularly  em- 
ployed cannery  worker  in  the  Bristol  Bay  area,  with 
the  exception  of  the  fact  that  the  cannery  itself  floats 
Compare  this  court's  decision  in  Puget  Sound  Freight 
Lines,  et  ul.,  v.  Marshall,  125  F.(2d)  876. 

For  that  reason  the  appellees  herein  provided  cov- 
erage for  this  cannery  worker  under  the  Alaska  Com- 
pensation Act,  and  after  the  reported  injury,  said  claim 
was  turned  over  to  the  Alaska  Industrial  Board,  and 
said  man  was  furnished  medical,  hospitalization  and 
compensation  (R.  165-166-167),  said  appellant  being 
merely  a  cannery  worker  engaged  in  duties  that  are 
common  to  all  employees  engaged  in  such  work  in  the 
Territory  of  Alaska. 

CONCLUSION 

The  appellees  respectfully  submit  that  the  judgment 
of  the  trial  court  should  be  affirmed,  on  the  grounds  and 
for  the  reason  that  the  appellant  is  not  a  member  of 
the  crew  within  the  meaning  of  the  Jones  Act. 

Sweet,  Wolf  &  Merrick, 
H.  J.  Merrick, 
Attorneys  for  Appellees. 
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